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The  BxEOTJTiYE  Government  of  the  United  States,  in  its  rela- 
tions to  foreign  nations,  their  citizens  or  subjects,  to  the  Stales  within 
and  subject  to  the  National  jurisdiction,  to  citizens  of  the  Bepublic,  and 
to  the  Legislative  and  Judicial  branches  of  the  Government,  derives 
its  authority  from,  exercises  its  functions  by  virtue  of,  and  governs  or 
is  governed  by,  law^  written  and  unwritten.  The  toritten  lawy  which  rec- 
ognizes, grants,  regulates,  or  limits  executive  authority  and  the  scope 
of  its  duties,  requires  intei-pretation  and  construction  as  fully  as  the 
similar  law  applicable  to  legislative  or  judicial  power  and  duty.  It  is 
a  necessary  incident  of  the  authority,  by  which  executive  power  is  exer- 
cised and  executive  duty  performed,  that  such  authority  should,  as  to 
executive  questions,  generally  be  the  exclusive  judge  in  construing  the 
laws  authorizing  its  creation,  existence,  and  modes  of  procedure;  for, 
otherwise,  it  would  not  be  a  co-ordinate  and  independent  branch  of  the 
Government,  but  would  be  liable  to  have  its  functions  crippled,  if  not 
usurped  and  overthrown,  by  one  or  both  of  the  other  two  co-ordinate 
branches  invested  with  portions  of  sovereignty.  The  power  of  the 
Executive  branch  of  the  Government  to  judge  of  and  construe  the 
written  laws,  which  relate  thereto,  is  as  essential  to  its  existence  and 
independence,  as  is  a  similar  power  of  the  Judiciary  or  of  Congress, 
respectively,  in  relation  to  its  jurisdiction  and  duties.  When  power  is 
given  to  an  executive  officer  to  act,  he  must,  of  necessity  and  as  an 
incident  thereof,  have  authority  to  judge  and  decide  on  all  executive 
questions  relating  to  his  action,  because  of  the  rule  that  "whenever  a 
power  is  given  •  •  •  everything  necessary  to  the  making  of  it 
effectual  is  given  by  implication."  (2  Inst.,  306 ;  12  Rep.,  130 ;  Potter's 
Dwarris,  Statutes,  123.)  And  when  executive  authority  is  given  to  be 
exercised  in  a  prescribed  mode,  its  actions  aud  determinations,  on  exec- 
utive questions  affecting  the  rights  of  parties,  are  conclusive,  exclusive, 
and  generally  subject  to  no  review.  (Exigency  Case,  3  Lawrence 
Compt.  Dec,  97;  Jrf.,  Introduction,  xxvii-xi^i;  State  v.  Marlow,  16 
Ohio,  St.,  134.)  If  this  be  not  so,  then  the  exercise  of  executive  au- 
thority is  practically  nugatory  and  without  purpose  or  effect.  And, 
by  a  well-settled  principle,  effect  is  to  be  given  to  the  lawful  exercise  of 
authority  so  as  to  make  it  effectual,  rather  than  to  permit  it  to  fail  of 
its  object. 
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The  Executive  branch  of  the  Governmeat,  in  execating  whatever 
power  it  can  itself  fully  exercise  without  invading  the  functions  of  any 
other  branch  of  sovereignty,  does  not  require  either  the  consent  or  con- 
strnction  of  any  authority  but  its  own.  The  same  principles  must 
necessarily  apply  in  ascertaining  and  giving  effect  to  the  unwritten 
law  authorizing  and  controlling  the  Executive  Government.  Power 
given  by  unwritten  law  is  as  effective  as  that  given  by  written  law. 
There  are  of  course  many  questions  which  in  their  cliaracter  are  judi- 
cial, and  the  determination  of  these  by  the  Judiciary  is  conclusive  on 
the  other  branches  of  the  Government.  Recognizing  this  to  the  fullest 
extent,  and  with  the  highest  sense  of  loyalty  to  the  Judiciary,  it  is  not 
saying  too  much  to  affirm  that  the  law  of  the  Executive  Govern- 
ment embraces  a  range  of  subjects  as  wide  in  extent,  as  great  in  variety, 
as  (H>!nplex  in  character,  involving  as  many  public  and  private  interests 
as  profoundly  important  in  their  relations  to  the  perpetuity  of  Re- 
publican institutions,  the  advance  of  civilization,  and  the  well-being  of 
mankind,  as  any  system  of  law  which  can  exist.  It  may  also  be  said 
with  propriety  that,  in  a  small  degree,  it  has  been  the  mission  of  this 
series  of  volumes  of  the  decisions  op  the  first  comptroller,  to 
give  construction  to  some  portioiis  of  the  written  LA.W  OF  the  ExEClT- 
TiVE  Government,  and  to  present  in  a  limited  measure  some  princi- 
ples of  the  International,  inter-State,  and  National  Executive,  common 
law.  The  labors  of  the  present  First  (Comptroller  in  this  direction  will 
terminate  with  the  volume  now  given  to  the  public,  and,  with  a  few 
cases,  perhaps,  in  the  volume  which  will  follow  after  this.  The  work, 
of  jneparing  the  volumes  thus  far,  has  been  somewhat  embarrassing, 
because  unaided  by  any  similar  public/ation.  In  one  sense,  it  has  been 
2k  piower  work.  But  it  has  been  rendered  somewhat  pleasant,  by  the 
induli^ent  favor  of  mmy  who  are  eminent  in  the  legal  profession,  }M\\i 
b>'  a  taste  to  which,  it  may  with  [)r()priety  be  said,  the  investigation  of 
legal  subjects  is  congenial  in  a  degree  far  greatt^r  than  can  be  evidenced 
or  measured  by  any  results  aeeomiilislnMl. 

It  is  hoi)ed  and  believed  that  the  work,  so  imperfectly  begun,  will 
continue  with  increased  public  favor  and  largely  increased  value  in  the 
learned  and  able,  hands  to  which  it  will  doubtless  be  entrusted.  Tliose 
who  continue  the  work  will  be  honored  by  the  disaj)proval  and  hostility 
of  some  whose  frauds  will  b(»  exposed  and  defeated  and  whose  illegal 
demands  will  thereby  fail  of  their  purposes,  and  of  others  whose  errors  of 
law  and  fact  will  be  revealed  and  corrected,  and  who  will  regard  such 
work  as  an  unwelcome  intnision,  and  of  still  others,  well-meaning  men, 
confident  in  asserting  what  tli(\v  hon(\stly  regard  as  their  rights,  but 
who  cannot  tolerate  any  judgment,  however  honest  and  correct,  if  at 
variance  with  their  own — Parvum  parva  decent. 

Some  suggestions  will  now  be  made,  in  the  hope  that  they  may  reach 
Congiess,  which  wouhl  be  oat  of  place  und<*r  other  cipcumstanc(*s. 

In   order  to  secure   entire  uiiifoniiity  in  the  construction  given   to 
Statutes  by  accounting  otlicers,  and  in  the  pnn(iii)les  of  X.itionil  Bxecu- 


Introduction. 

tive  common  law  by  them  announcedy  the  jarisdiction  of  the  First 
Comptroller  shoald  be  extended  to  include  the  final  decision  of  every 
qaestion  of  law  which  may  arise  in  the  system  of  acconnting;  or,  if 
the  First  Comptroller,  under  the  name  of  Comptroller  Gteneral,  the 
Second  Comptroller,  and  the  Commissioner  of  Customs,  the  latter  under 
the  name  of  the  Third  Comptroller,  shoald  be  organized  into  a  quasi 
judicial  tribunal,  with  an  appropriate  title,  and  with  the  jarisdiction 
above  mentioned,  this,  it  is  believed,  would  be  an  improvement  on  the 
present  system. 

The  public  interests  would  be  promoted,  if  Congress  should  make  the 
official  tenure  and  salary  of  the  First  Comptroller  the  same  as  that  of 
the  Justices  of  the  Supreme  Court  of  the  United  States;  and,  if  the 
policy  is  to  continue  of  allowing  judges  of  the  courts  of  the  United 
States  to  retire  on  salary  after  a  prescribed  age  and  period  of  service 
(Bey.  Stat.,  714),  for  like  reasons  the  same  privilege  should  be  accorded 
to  First  Comptrollers,  whose  duties  are  to  a  large  extent  substantially 
judicial  in  character.  The  other  Comptrollers  should  be  put  on  the 
footing  of  the  Justices  of  the  Supreme  Court. 

Grateful  acknowledgments  are  tendered  to  the  five  successive  Sec- 
retaries of  the  Treasury* — eminent,  distinguished  and  deserving  of 
high  honors — ^for  the  confidence  reposed  in,  and  for  the  marked  consid- 
eration shown  to,  the  First  Comptroller,  by  them,  respectively,  during 
the  period  of  the  preparation  of  the  five  volumes  of  the  Comptroller's 
Decisions. 

This  volume  is  now  submitted  to  the  liberal  and  enlightened  portion 

of  the  officials  and  public,  for  whose  use  it  is  designed. 

WILLIAM  LAWEENCE, 

First  Comptroller. 
Treasury  Department, 

First  Comptroller's  Office,  December  31, 1884. 


*Tke  Hon$,  John  Sherman^  WiUiam  WindoMf  Charles  J.  Folger,  Walter  Q.  Gresham, 
emd  Hngh  McCaUooh. 


DECISION'S 

OF 

The  First  Comptrolleb  (William  Lawrence)  in  the  Depart- 
iiENT  OF  the  Treasury  of  the  United  States. 


1884. 


IN  THE  matter  OF  THE  AUTHORITY  OF  THE  HOUSE  OF  REPRESENT- 
ATIVES OF  ONE  CONGRESS  BY  RESOLUTION  TO  CONTINUE  THE  EM- 
PLOYMENT  OF  PERSONS  AFTER  SUCH  CONGRESS  HAS  EXPIRED.— 
HOUSE-RESOLUTION  CASE. 


The  House  of  Representatives  of  the  Forty-seventh  Congress,  by  resolntion  of  March 
3, 1883,  directed  its  Doorkeeper  **to  retain  upon  the  laborers'  roll  antil  other- 
wise ordered  "  the  names  of  T.  and  G.  The  Hoase  of  the  Forty-eighth  Congress, 
by  resolution  of  December  20,  1883,  directed  its  Clerk  to  pay  to  each  of  them  960 
per  month,  out  of  the  miscellaneous  items  of  the  contingent  fund,  for  services  ren- 
dered from  March  4,  1883,  to  December  3,  1883.     Held  : 

1.  That  the  powers  of  the  House  of  Representatives  of  the  Forty-seventh  Congress, 

ceased  at  noon  of  March  4,  1883,  after  which  the  resolution  of  March  3,  1883,  was 
inoperative,  and,  hence,  only  gave  employment  and  right  to  compensation  to 
and  including  March  4,  1883. 

2.  That  the  House  of  Representatives  has  authority  to  dispose  of  its  contingent  fund 

in  it8  own  discretion,  except  so  far  as  it  is  limited  by  act  of  Congress. 

3.  That  section  3680  of  the  Revised  Statutes  limits  the  use  of  the  contingent  fund  of 

each  House  of  Congress,  so  that  no  payment  can  be  made  therefrom  *^  to  any 
clerk,  messenger,  or  other  attendant  of  *  "*  *  either  of  them,  unless 
*  *  *  employed  by  a  resolution  of  one  of  the  Houses,''  the  effect  of  which  is  to 
allow  compensation  only  after  a  valid  employment  by  resolution. 

4.  That  as  the  resolntion  of  March  3,  1883,  gave  no  authority  for  employment  after 

March  4,  1883,  the  resolution  of  December  20,  1883,  cannot  authorize  payment  for 
any  ser^uces  after  March  4,  1883,  and  prior  to  its  passage. 

March  3, 1883,  the  House  of  Eepresentatives  resolved  that  its  Door- 
keeper be,  and  is,  "  directed  to  retain  upon  the  laborers'  roll  until  other- 
wise ordered  the  name  of  Alexander  B.  Thomas  and  [Wilson  Grice]  now 
in  charge  of  the  cloak-room,  at  the  rate  of  $60  per  month." 

December  20, 1883,  the  House  reeolved : 

"^  That  the  Clerk  of  the  House  pay  out  of  the  miscellaneous  items  of 
the  contingent  fund  to  Alexander  B.  Thomas  and  Wilson  Grice  $60  a 
mouth  each  for  services  rendered  from  March  4, 1883,  to  December  3, 
1883,  as  i>er  resolution  of  the  House  passed  March  3, 1883." 
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2  First  Comptroller's  Office^  Treasury  Department, 

January  4, 1884,  Hon.  James  E.  CPRara^  a  Eepresentative  in  Congress 
from  North  Carolina,  b}'  letter  to  the  First  Comptroller  asked  his  opiu- 
ion — whether  "  the  Clerk  of  the  House  is  by  law  authorized  to  pay  the 
said  parties  out  of  said  contingent  fundf 


Opinion  by  William  Lawrence,  First  Comptroller. 

The  Clerk  of  the  House  of  Kepresentatives  is  the  disbursing  officer 
for  the  contingent  expenses  of  that  body  (Rev.  Stat.,  53,  58,  69).  The 
First  Comptroller  is  required  to  settle  the  disbursing  accounts  of  said 
clerk,  and  thus  to  pass  on  the  legality  of  payments  made  by  him  (Eev. 
Stat ,  269, 277;  Sister  Elizabeth's  case,  2  Lawrence,  Compt.  Dec,  2d  ed., 
120).  By  reason  of  this,  a  proper  usage  has  grown  up  of  asking  the 
opinion  of  the  First  Comptroller  in  cases  of  doubt  before  making  iiay- 
meuts. 

The  resolution  of  March  3,  1883,  was  passed  by  the  House  of  Repre- 
sentatives of  the  Forty-seventh  Congress,  the  powers  of  which  ceased  at 
noon  of  March  4,  1883,  (President  Fillmore's  Proclamation,  February 
25, 1853 — 11  Stat.,  788 ;  Ord way's  case,  4  Lawrence,  Compt.  Dec,,  529). 
Hence  the  resolution  only  authorized  the  retention  upon  the  laborers' 
roll,  and  the  payment  of  the  claimants,  to  and  including  March  4,  1883. 

The  House  could  not  give  authority  to  pay  any  person  or  employ^ 
indefinitely  or  beyond  that  time.  The  public  money  can  only  be  paid 
out  "in  consequence  of  appropriations  made  by  law  (Const.  U.  S., 
Art.  I,  sec.  9,  par,  7).  A  resolution  of  the  House  is  not  a  law,  and 
cannot  appropriate  money.  It  cannot  authorize  the  payment  of 
money  unless  in  pursuance  of  some  appropriation  act  or  other  statute. 
The  act  of  August  5,  1882  (22  Stat.,  221),  made  an  appropriation  from 
which  the  claimants  can  be  paid  to  and  including  March  4,  1883.  It 
is  expressly  limited  to  "  the  service  of  the  fiscal  year  ending  June  thir- 
tieth, eighteen  hundred  and  eighty -three."  That  act  could  have  con- 
tinued the  employment  and  compensation  of  the  claimants,  but  it  did 
not.  It  did  continue  the  employment  and  right  to  compensation  of 
some  clerks  and  employes  of  the  respective  Houses  of  Congress ;  and 
this  was  in  some  cases  continued  by  the  act  of  March  3,  1883  (22  Stat., 
532),  especially  "  for  compensation  of  the  officers,  clerks,  messengers, 
and  others  receiving  an  annual  salary  in  the  service  of  the"  respective 
Houses.  There  is  a  large  number  of  such  officers  with  annual  salaries 
prescribed  by  appropriation  acts.  The  resolution  of  December  20, 
1883,  directs  the  Clerk  of  the  House  to  pay  the  claimants  "  out  of  the 
miscellaneous  items  (act  March  3,  1883 — 22  Stat,  536)  of  the  contin- 
gent fund  "  of  the  House.  The  right  and  power  of  the  House  to  dis- 
pose of  its  contingent  fund  in  its  own  discretion  are  undoubted,  except 
as  they  are  limited  by  act  of  Congress.  Section  3680  of  the  Revised 
Statutes  dciclares  that — 

"  No  part  of  the  appropriations  which  may  be  at  any  time  made  for 
Q  contingent  expenses  of  either  House  of  Congress  shall  be  applied 
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as  extra  allowaDce  to  any  clerk,  messeDger,  or  attendant  of  the  two 
Hoases,  or  either  of  them,  or  as  payment  or  compensation  to  any  clerk, 
messenger,  or  other  attendant  of  the  two  Houses^  or  either  of  themy  unless 
such  clerk,  messenger,  or  other  attendant  be  so  employed  by  a  resolution 
of  one  of  the  Houses  ;  or  to  any  other  than  the  ordinary  expenditures 
of  the  Senate  and  House  of  Representatives.^' 

Alter  the  4th  of  March,  1883,  neither  of  the  claimants  was,  within 
the  meaning  of  this  section,  <'  employed  by  a  resolution  of  one  of  the 
Houses."  There  was  not,  and  could  not  be,  under  the  resolution  of 
March  3, 1883,  any  valid  employment  after  March  4,  1883.  The  reso- 
lution of  December  20, 1883,  did  not  authorize  any  employment.  It 
could  not  authorize  payment  to  the  claimants  for  any  services  prior  to 
its  date,  because  section  3680  of  the  Revised  Statutes  prohibits  pay- 
ment, except  to  persons  after  a  valid  employment  in  pursuance  of  a 
resolution. 

There  are  various  provisions  restricting  and  regulating  the  use  of 
contingent  funds  (Rev.  Stat.  56,  60,  76, 130, 3680 ;  Act  March  3, 1879— 
20  Stat.,  419.)  The  act  of  August  5, 1882  (22  Stat.  256,  sec.  4),  provides 
that — 

"After  the  lirst  day  of  October  next  •  •  •  all  laws  and  parts  of 
laws  authorizing  the  employment  6f  ofBcers,  clerks,  draughtsmen,  copy- 
ists, messengers,  assistant  messengers,  mechanics,  watchmen,  laborers 
or  other  employes  at  a  different  rate  of  pay  or  in  excess  of  the  numbers 
authorize  by  appropriations  made  by  Congress,  be,  and  they  are  hereby 
repealed." 

This,  of  course,  does  not  limit  the  authority  of  each  House  of  Congress 
to  use  its  contingent  fund  in  its  discretion.  But  this  and  other  provis- 
ions may  aid  in  ascertaining  the  policy  of  Congress  as  to  the  use  of 
contingent  funds,  and  the  proper  construction  of  section  3680  of  the 
Revised  Statutes.  There  may  be,  perhaps,  a  power  inherent  in  each 
House,  to  use  its  own  contingent  fund  in  its  own  discretion  for  its  oton 
purposes^  which  power,  under  the  Constitution,  no  statute  passed  by 
one  Congress  can  regulate  or  limit  for  a  subsequent  Congress.  But 
section  3680  of  the  Revised  Statutes  can  limit  the  authority  of  the  pres- 
ent House  as  to  the  use  of  its  contingent  fund  in  paying  expenses  not  in- 
cnrred  by  its  authority  or  for  its  own  purposes. 

There  is  no  authority  for  the  payment  of  the  claimants,  and  the  in- 
quiry made  of  the  Comptroller  will  be  answered  accordingly. 

TkEASUBY  DEPABTlffBNT, 

First  Comptroller's  Office^  January  5, 1884. 


First  ComptroUet'^s  Office,  Treasury  Department. 


IN  THE  MATTER  OF  THE  AUTHORITY  OF  THE   HOUSE  OF  REPRESEXTA 
TIVES  OF  ONE  CONGRESS  TO  REMOVE  A  PERSON  HOLDING  HIS  APPOINT- 
MENT  UNDER  A  STATUTE  ENACTED  .BY  OR  UNDER  COLOR  OF  A  RESO- 
LUTION  OF  THE  HOUSE   OF  A  PRIOR  CONGRESS— HOUSE  APPOINTEES 
CASE. 


1.  The  rnle  of  the  House  of  Representatives,  authorizing  its  Doorkeeper  to  **  appoint 

all  of  the  employ(?8  of  his  department  provided  for  bylaw,"  is  warranted  by  the 
Constitution. 

2.  The  expression  in  this  rule — **  provided  for  by  law" — includes  not  on\y  n  siatuk 

providing  for  the  appointment  of  ollicers  and  employ i^s,  but  also  a  resolution  of  the 
House  authorizing  an  appointment  without  designating  a  person  as  appointed 
thereby. 

3.  The  rule  does  not  authorize  the  Doorkeeper  to  appoint  or  remove  a  person  named 

in,  and  appointed  by,  a  resolution  of  the  House. 

4.  A  resolution  of  the  House  making  such  api)ointment  to  oftice,  or  authorizing  one, 

has  no  force  after  the  expiration  of  the  Congress  at  which  the  resolution  was 
passed. 

5.  An  act  of  Congress  may  continue  the  existence  of  such  office  or  employment  for 

either  House  of  Congress,  and  may  provide  for  the  payment  of  the  otficer  or 
employ^  so  appointed,  even  after  the  Congress  during  which  he  was  appointed 
has  expired. 

6.  But  the  House  of  Representatives  of  a  subsequent  Congress  may  remove  any  officer 

or  employ6  so  continued,  and  appoint  another  in  his  stead,  or,  by  rule,  author' 
ize  any  proper  officer  of  the  House  to  do  so. 

7.  The  Constitution  gives  to  the  House  of  Representatives  the  power  to  "  chuse  their 

Speaker  and  other  Officers":  This  power  of  a  present  House  cannot  be  abridged 
by  the  action  of  the  House  of,  or  even  by  a  statute  enacted  by,  a  prior  Congress. 

December  19, 1881,  the  House  of  Representatives,  at  the  first  session 
of  the  Forty -seventh  Congress,  passed  the  following  resolution : 

^^Resolvedj  That  Joel  Grayson  be  paid  out  of  the  contingent  fund  of 
the  House  the  sum  of  $3.00  per  day  for  services  as  assistant  document 
file  clerk  under  the  Doorkeeper  of  the  House,  from  and  including  the 
fifth  day  of  December,  1881,  and  until  otherwise  ordered  by  the  House.^ 

Grayson  performed  the  duties  of  the  position  mentioned  in  the  reso- 
lution. The  deficiency  appropriation-act  of  August  5, 1882  (22  Stat.,  271), 
makes  an  appropriation  as  follows : 

"  To  pay  Joel  Grayson  balance  due  him  for  services  as  assistant  file 
clerk  from  the  fifth  to  the  nineteenth  of  December,  eighteen  hundred 
and  eighty-one,  inclusive,  at  the  rate  of  three  dollars  and  sixty  cents 
per  diem,  fifty  dollars  and  forty  cents." 

"The  legislative,  executive,  and  judicial"  appropriation-act  of  March 
3,  1883  (22  Scat.,  531,  535),  ^^for  the  service  of  the  fiscal  year  ending  June 
thirtieth^  eighteen  hundred  and  eighty-four^''^  makes  an  ai>propriation  to 
pay  the  '*  assistant  document  file  clerk,  under  resolution  of  December 
nineteenth,  eighteen  hundred  and  eightj'-one,  one  thousand  three  hun- 
dred and  fourteen  dollars." 
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Under  this  provision  Grayson  has  received  monthly  compensation 
since  June  30,  1883,  up  to  December  17,  1883. 

December  17, 1883,  the  Cferk  of  the  House  was  notified  by  James  G. 
Wintersmith.  Doorkeeperof  the  House  of  Representatives  of  the  Forty- 
eighth  Congress,  that  he  had,  on  that  day,  removed  Mr.  Grayson  from  the 
position  of  assistant  document  file  clerk,  and  appointed  in  liis  place  Allen 
T.  Davidson. 

January  7, 1884,  Hon.  John  B.  Clark,  jr.,  Clerk  of  the  House,  addressed 
a  letter  to  the  First  Comptroller,  saying  that  the  question  has  arisen  as 
to  the  Clerk's  authority,  as  disbursing  oflBcer  of  the  House,  to  pay  said 
Davidson  for  services  as  assistant  document  file-clerk  before  the  expira- 
tion  of  the  fiscal  year,  for  which  appropriation  was  made  by  said  act  of 
March  3,  1883  (22  Stat,  535) ;  and  the  Clerk  submits  the  question  for 
consideration  and  decision. 


Decision  by  William  Lawrence,  First  Comptroller. 

The  Constitution  (Art.  I,  sec.  2,  par.  5)  declares  that : 

"  The  House  of  Representatives  shall  chuse  their  Speaker  and  other 
Officers." 

This  is  simply  declaratory  of  an  authority  inherent  in  every  legislative 
body,  as  a  necessary  incident  of  its  powers,  and  essential  to  their  proper 
execution  (1  Story,  Const.,  4th  ed.,  §  687).  Quando  lex  aliquid  conoedity 
concedere  ridetur  et  id,  per  quod  devenitur  ad  illud  (Potter's  Dwarris, 
Stats.  123).  Long  usage  has  determined  that  the  House  may  authorize 
its  principal  ofiBcers  to  appoint  subordinates.  Thus,  a  rule  of  the  House 
provides  that : 

"There  shall  be  elected  by  a  viva  voce  vote  at  the  commencement  of 
each  Congress,  to  continue  in  x>fiice  until  their  successors  are  chosen 
and  qualified,  a  Clerk,  Sergeant-at-Arms,  Doorkeeper,  Postmaster,  and 
Ciiaplain,  each  of  whom  shall  ta>ke  an  oath  to  support  the  Constitution 
of  the  United  States,  and  for  the  true  and  faithfnl  discharge  of  the  du- 
ties of  his  office,  to  the  best  of  his  knowledge  and  ability,  and  to  keep 
the  secrets  of  the  House,  and  each  shall  appoint  all  of  the  emi)loy6s  of 
bis  department  provided  for  by  law." 

This  rule  has  been  adopted  by,  and  is  in  force  in,  the  House  of  this 
Forty-eighth  Congress. 

It  is  well  settled  that,  when  authority  is  granted  to  a  designated  offi- 
cer to  appoint  any  person  in  his  discretion  to  an  office,  and  the  law  does 
not  give  the  incumbent  a  right  to  hold  the  same  for  any  specified 
period,  the  power  of  removal  and  of  filling  the  vacancy  thereby  made 
is  incidental  to  the  authority  to  appoint  (2  Story,  Const.,  4th  ed., 
§15^7).  The  rule  of  the  House  above  quoted  gives  to  the  Doorkeeper 
authority  to  "  appoint  all  of  the  employes  of  his  department  provided 
for  by  teir."  This  includes  all  employes  authorized  by  statute  or  pro- 
vided for  by  resolution  of  the  House,  and  not  designated  by  name.  The 
power,  to  appoint  or  remove  an  employ^,  does  not  extend  to  an  officer 
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appointed  by  name  by  resoluliou  of  the  House  during  the  period  of  the 
GongresB  passing  such  resolution.  But  when  the  Congress  has  expired, 
the  resolution  ceases  to  have  prospective  force.  When  such  officer  or 
employ6  is  continued  in  his  position  thereafter,  as  is  this  case,  by  a  stat- 
ute, he  is,  within  the  menning  of  the  rule  of  the  House,  an  employ^ 
"  provided  for  by  law." 

The  Eevised  Statutes  (sec.  53)  have  created  certain  officers  of  the 
House.  But  each  House  has  power  to  appoint  other  officers  of  its  own 
creation,  and  to  remove,  and  even  to  refuse  to  employ,  those  provided 
for  by  a  statute  of  a  previous  Congress.  The  right  to  create  appropri- 
ate offices,  and  to  appoint  officers,  is  given  by  the  Constitution,  and  can- 
not be  taken  away  by  a  statute  not  assented  to  by  the  Congress  affected 
thereby.  A  right  or  power  given  by  tbe  Constitution  cannot  be  taken 
away  by  a  statute.  The  resolution  of  December  19, 1881,  creating  tbe 
office  of  "assistant  document  file-clerk,"  by  its  own  force  continued 
such  office  during  the  eocistence  of  the  Forty  seventh  Congress — up  to  noon  of 
March  4, 1883.  "The  legislative,  executive,  and  judicial"  appropria- 
tion-act of  March  3,  18^3  (22  Stat.  531,  535),  continued  the  same  office 
through  the  fiscal  year  from  June  30, 1883,  to  July  1,  1884,  and  provided 
for  payment  of  compensation  during  thai  period.  The  question,  which 
now  arises,  is,  whether  this  act  continued  Joel  Orayson  in  office  during  this 
fiscal  year,  so  that  neither  the  Doorkeeper  nor  the  House  of  the  present 
Congress  can  remove  him.  If  it  be  assumed  that  this  act  has  the  same 
force  as  if  it  specifically  named  Joel  Grayson  as  the  assistant  document 
file-clerk,  and  that  it  was  so  intended,  still  it  cannot  be  operative  to 
impose  on  the  present  House  of  the  Forty -eighth  Congress  a  person  as 
one  of  its  officers  against  its  own  choice  or  against  the  choice  of  its 
Doorkeeper  authorized  to  decide  for  it.  The  House  of  the  Forty- 
seventh  Congress  could,  as  it  did,  appoint  Grayson.  The  resolution 
appointing  him  was  warranted  by  that  provision  of  the  Constitution 
which  gives  to  the  House  the  power  to  "chuse  their  Speaker  and  other 
Officers."  The  rule  of  the  House  does  not  give  the  Doorkeeper  power 
to  remove  any  person  appointed  by  resolution  of  the  House  to  an  office 
created  by  such  resolution  during  the  existence  of  the  Congress  which 
passed  it. 

But  the  House  of  the  Forty -seventh,  had  no  power  to  provide  a  Speaker 
or  any  other  officer  for  the  House  of  the  Forty-eighth,  Congress,  because 
the  Constitution  gives  to  the  House  of  each  Congress  the  sole,  uncon- 
trolled, and  independent  power  to  choose  and  remove  all  its  own  officers 
at  pleasure.  Even  a  statute  enacted  by  the  Forty -seventh  Congress 
could  not  take  from  the  House  of  the  Forty-eighth  Congress  its  power 
to  choose  all  its  own  officers.  Such  statute)  would  be  void.  This  ap- 
pears so  clearly  by  the  words  of  the  Constitution  that  no  argument  seems 
necessary  to  prove  it.  Neither  the  House  of  the  Forty-seventh  Con- 
gress, nor  even  a  statute,  could  continue  Grayson  in  office  during  any 
part  of  the  Forty-eighth  Congress  against  the  choice  or  direction  of  the 


Bemovai  ofJSmployA  of  Prior  Congress. — House-Appointeifs  Case.     7 

House  of  the  latter  Oongress.  If  this  could  be  done,  a  Speaker  could 
equaUy,  by  the  same  forms,  be  imposed  on  the  present  House.  The 
attempt  to  do  so  would  be  absurd.  It  is  to  be  presumed  that  Congress 
did  not  intend  to  violate  the  Constitution;  and  <Hhe  legislative,  execu- 
tive, and  judicial"  appropriation-act  of  March  3,  1833  (22  Stat.,  531, 
535),  is,  therefore,  to  be  so  construed  as  to  make  it  conform  to  the 
Constitution.  Its  reasonable  construction  is,  that  it  continued  the 
oj^ce  of  "assistant  document  file  clerk"  during  the  fiscal  year  ending  June 
30, 1884 ;  that  it  gave  to  Joel  Grayson,  as  the  incumbent  thereof,  the 
right  to  payment  for  services  during  such  year,  until  a  successor  should 
be  appoint^  under  the  authority  of  the  House  of  the  Forty-eighth  Con- 
gress ;  and  that  the  rule  of  the  House  gave  to  the  Doorkeeper  the  power 
of  removal  and  authority  to  appoint  a  successor  in  such  office.  The  right 
of  Grayson  to  compensation  ceased  with  his  removal,  December  17, 1883, 
and  the  right  of  Davidson  as  Grayson's  successor  then  commenced. 
The  Clerk  of  the  House  will  be  advised  accordingly. 

Tbbasxtby  Depabtment, 

First  Oomptrollet^s  Office^  January  11, 1884. 


IS  THE  MATTER  OF  THE  APPROPRIATIONS  MADE  BY  CONGRESS  FOR 
THE  CONSTRUCTION  OF  THE  BOUNDARY  STREET  AUXILIARY  SEWER 
IN  THE  DISTRICT  OP  COLUMBIA.— SEWER-APPROPRIATION  CASE. 


1.  The  appropriations  made  by  the  acts  of  March  3,  1879  (20  Stat.,  403),  June  4, 1880 

(21  Stat.,  155),  March  3, 1881  (Id,,  458),  July  1,  1882  (22  Stat.,  135),  and  March 
3, 1883  (/d,  464),  for  the  construction  of  the  boundary  street  auxiliary  sewer  in 
the  District  of  Columbia,  are  **  annual,"  and  not  "pernuinent  apeeifio"  appropria- 
tUnu. 

2.  If  the  words  of  an  appropriation-act  are  such  as  to  admit  of  doubt  whether  the 

appropriation  is  "annual"  or  ''permanent  specific,"  it  is  to  be  deemed  the 
former. 

Janoary  5, 1884,  the  Commissioners  of  the  District  of  Colambia  ad- 
dressed a  letter  to  the  First  Comptroller,  as  follows : 

'^The  Commissiouers  have  the  honor  to  sabmit  the  following  questions 
suggested  by  the  Auditor,  D.  G. : 

'*  First:  Whether  any  and  all  balances  of  appropriations  for  the  con- 
stniction  of  Boundary  street  sewer,  heretofore  made  (if  such  balances 
are  still  remaining)  are  available  for  the  payment  of  expenses  properly 
incurred  in  its  construction,  under  any  existing  contract,  legally  entered 
into,  and  upon  which  payments  are  still  duet 

^'Second:  Whether  the  balances  of  appropriations  for  the  construc- 
tion of  said  sewer,  which  may  remain  at  the  close  of  any  fiscal  year, 
are  not  embraced  within  the  class  specially  exempted  from  being  ear- 
ned to  the  surplus  fund  after  the  expiration  of  two  fiscal  years,  under 
the  proviso  contained  in  sec.  5, 18  Stat.,  p.  110  [act  of  June  20, 1874], 
which  is  in  the  following  words,  to  wit :  Provided^  That  this  provis- 
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ion  shall  DOt  apply  to  permaueDt  specific  appropriatioDS  [etc.,  etc.] 
*     *     ♦     ;  but  the  appropriations  named  in  this  proviso  shall  con- 
tinue available  until  otherwise  ordered  by  Congress? 

*'The  Boundary  street  sewer  must  necessarily  be  considered  in  its 
entirety,  and  as  one  work,  not  available  for  the  purposes  for  which  it 
is  being  constructed  until  finally  completed.  Appropriations  have  been 
made  from  year  to  year  for  the  prosecution  of  this  particular  work,  and 
may  be  fairly  considered  as  continuous  appropriations  on  account  of 
the  construction  of  said  sewer." 


Opinion  by  William  Lawrence,  First  Comptroller. 

The  questions  submitted  may  practically  be  resolved  into  one :  Are 
the  appropriations  made  for  "work  on  Boundary  street  auxiliary  sewer" 
^^annuaV'  or  ^^ permanent  specific,^  appropriations? 

The  appropriations  made  by  Congress  to  be  expended  by  the  Com- 
missioners of  the  District  of  Columbia  are  generally  made  on  estimates, 
which  the  law  requires  to  be  prepared  and  submitted  to  Congress  by 
the  Commissioners  (act  June  11,  1878 — 20  Stat.,  103,  104,  sec.  3).  An 
examination  of  the  estimates  and  appropriations  relating  to  the  sewer 
in  question  will  show  their  purpose  and  effect. 

The  estimates  are  usually  made  under  captions  similar  to  the  fol- 
lowing: 

^^  Estimates  of  appropriations  required  for  the  service  of  the  govern- 
ment of  the  District  of  Columbia  for  the  fiscal  year  ending  June  30,  1879.^' 

The  estimates  for  the  fiscal  year  ending  June  30,  1879,  included  one, 
as  follows : 

"  Boundary  street  auxiliary  sewer,  $100,000.00." 
The  act  of  March  3,  1879  (20  Stat.,  416,  417),  appropriated  money  in 
a  gross  sum  for  the  expenses  of  the  District,  and  provided  that : 

"All  said  appropriations  shall  be  expended  in  accordance  with  the 
estimates  of  the  Commissioners  of  said  District,  approved  by  the  Sec- 
retary of  the  Treasury." 

Other  estimates  and  appropriations  were  made  as  follow : 
Estimate  for  the  fiscal  year  ending  June  30,  1880: 
"Boundary  auxiliary  sewers,  $100,000.00." 

The  act  of  March  3,  1879  (20  Stat.,  403),  appropriated  for  "work  on 
Boundary  street  auxiliary  sewer,  one  hundred  thousand  dollars." 
Estimate  for  the  fiscal  year  ending  June  30,  1881 : 
"  Boundary  street  auxiliary  sewer,  $100,000.00." 

The  act  of  June  4,  1880  (21  Stat.,  155),  appropriated  "  for  Boundary 
street  auxiliary  sewer,  one  hundred  thousand  dollars." 
Estimate  for  the  fiscal  year  ending  June  30,  1882 : 
"Boundary  street  auxiliary  sewer,  $100,000.00." 

The  act  of  March  3, 1881  (21  Stat.,  458),  api)ropriated  "  for  Boundary 
street  auxiliary  sewer,  fiftv  thousnnd  doHars." 
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Estimate  for  the  fiscal  year  ending  June  30,  1883 : 

*'  Boundary  street  intercepting  sewer,  $85,000.00." 
The  act  of  July  1,  1882  (22  Stat.,  135),  appropriated  "  for  Boundary 
street  intercepting-sewer,  eighty-five  thousand  dollars.^' 
Estimate  for  the  fiscal  year  ending  June  30, 1884: 

''  Boundary  intercepting  sewers,  $75,000.00." 

The  act  of  March  3, 1883  (22  Stat.,  464),  appropriated  "  for  Boundary 

intercepting  sewers,  seventy-five  thousand  dollars." 

The  title  of  the  act  of  June  4,  1880  (21  Stat.,  165),  is  as  follows  : 

"An  act  making  appropriations  to  provide  for  the  expenses  of  the 
goveminent  of  the  District  of  Gdluinhisk  for  the  fiscal  year  endhig  June 
thirtieth,  eighteen  hundred  and  eighty-one,  and  for  other  purposes." 

This  act  provides : 

"That  the  half  of  the  following  sums  named,  respectively,  is  hereby 
appropriated  out  of  any  money  in  the  Treasury  not  otherwise  appro- 
priated, and  the  other  half  out  of  the  revenues  of  the  District  of  Co- 
lumbia, for  the  purposes  following,  being  the  estimated  expenses  of  the 
government  of  the  District  of  Columbia  for  the  fiscal  year  ending  June 
thirtieth,  eighteen  hundred  and  eighty-one,  namely:"  &c. 

A  title  and  a  provision  in  similar  form  are  found  in  the  acts  of  March 
3, 1881  (21  Stat.,  458),  July  1,  18S2  (22  Stat.,  135),  and  March  3,  1883 
(Id.,  462).    The  Revised  Stjatutes  provide : 

"Sbc.  11.  The  style  and  title  of  all  acts  making  appropriations  for 
the  support  of  Government  shall  be  as  follows :  'An  act  making  appro- 
priations [here  insert  the  object]  for  the  year  ending  June  thirtieth  [here 
insert  the  calendar  year].'" 

There  are  abundant  reasons  for  holding  that  the  several  appropria- 
tions made  for  the  sewer  mentioned  are  annual,  and,  of  course,  as  a  con- 
sequence, not  permanent  specific. 

1.  The  estimates,  on  which  the  first  appropriation  was  made,  asked 
for  appropriations  '^for  the  service  of  the  government  of  the  District  of 
Columbia  for  th-e  fiscal  year  ending  June  30,  1879,"  and  the  first  appro- 
priation-act of  March  3,  1879  (20  Stat.,  417),  declared,  as  to  the  appro- 
priations therein  made,  that  "  all  said  appropriations  shall  be  expended 
in  accordance  with  th^  estimates.''^  The  subsequent  estimates  and  appro- 
priations are  similar  in  form.  The  purpose  and  effect  of  estimates  have 
been  elsewhere  considered  (1  Lawrence,  Compt.,  Dec.,  2d  ed.,  App.,  ch. 
xrv,581 ;  Artificial-Limbs'  case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  384). 
The  clear  terms  and  purpose  of  the  estimates  and  acts  mentioned  make 
the  money  appropriated  applicable  to  the  service  of  the  designated  fiscal 
year.  A  construction  which  would  convert  these  annual  appropriations 
into  permanent  specific  appropria  tions,  finds  no  sanction  in  the  language 
employed. 

It  was  well  said  in  Rex  v.  Burrell  (12  Ad.  and  E.,  468),  by  Patteson, 
J.,  "  I  see  the  necessity  of  not  importing  into  statutes  words  which  are 
not  to  be  found  there."  And  this  declaration  has  been  sanctioned  by  the 
Supreme  Court  of  the  United  States  (Leavenworth,  etc.,  R.  R.  Co.  v. 
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United  States,  92  U.  S.,  751).  It  would  require  "  words  which  are  not 
to  be  found  there  "  to  be  imported  into  the  appropriation  acts  mentioned, 
to  convert  the  annual  appropriations  therein  respectively  made  expressly 
for  the  service  of  a  designated  fiscal  year  into  appropriations,  not  alone 
for  such  years  respectively,  but  extending  indefinitely  through  any  pe- 
riod of  time  in  the  discretion  of  the  Commissioners  of  the  District  of 
Columbia. 

2.  The  conclusion  stated  is  required  by  a  rule  of  construction  appli- 
cable to  appropriation  acts,  and  founded  on  public  policy,  and  on  re- 
spect for  the  authority  of  Congress.  This  rule  is,  that,  if  the  words  of 
an  appropriation  act  are  sucb  as  to  admit  of  doubt  whether  the  appropri- 
ation is  ^' annual^  or  ^^ permanent  specific^  it  is  to  be  deemed  the  former. 
Appropriations,  which  in  terms  are  annual,  are  generally  made  in  view 
of  a  necessity  existing,  or  which  may  be  supposed  to  arise  within  a  spe- 
cified year.  The  expediency  of  making  them  is  founded  on  existing  or 
probable  values  of  labor  and  materials  during  such  year.  The  necessity 
may  not  exist  in  the  distant  future,  and  long  delay  may  also  bring 
greatly  increased  values  and  cost. 

Congress  may  willingly  appropriate  money  to  be  expended  in  a  speci- 
fied year  for  a  work,  in  view  of  existing  necessity  and  present  values, 
when  it  would  not  make  such  appropriation  to  be  expended  in  the  indefinite 
and  distant  future  with  its  changed  necessities  and  values.  It  is  not  to 
be  supposed  that  one  Congress  will  make  appropriations  for  the  distant 
future  with  no  present  necessity  for  such  action,  when  a  later  Congress 
could,  with  better  means  of  judging,  decide  on  the  subsequent  necessity 
and  expediency  of  making  such  appropriations.  A  permanent  specific 
appropriation  places  the  money  thereby  appropriated  indefinitely  under 
the  control  of  officers  authorized  to  expend  it,  and  permanently  beyond 
the  control  of  Congress,  except  by  operation  of  a  repealing  act  not  al- 
ways attainable.  It  organizes  an  interest  to  resist  the  will  of  Congress 
in  attempting  a  repeal ;  and,  when  a  contract,  indefinite  in  its  time  of 
execution,  is  once  made  under  such  an  appropriation,  rights  become  fixed, 
and,  practically,  Congress  is  powerless  to  effect  a  repeal.  It  should  re-  | 
quire  clear  language  in  an  act  to  secure  for  it  this  force  and  effect.  The 
construction  of  an  appropriation  act  is  to  be  made,  not  alone  upon  its 
own  language,  but  in  view  of  other  controlling  statutes  and  the  policy 
thereby  established.  Congress  has,  by  repeated  acts,  limited  and  con- 
trolled the  use  of  apx^ropriations.  The  policy  and  effect  of  this  legisla- 
tion have  been  elsewliere  considered,  and  it  is  unnecessary  to  repeat  what 
has  thus  been  said.  (House  Ex.  Docs.,  Xo.  27,  45th  Congress,  2d  sess.; 
1  Lawrence,  Compt.  Dec,  2d  ed.,  App.,  Ch.  xiv,  579, 587  ;  Coyle's  case, 
4  Lawrence,  Compt.  Dec,  517.) 

3.  Congress  has  given  a  practical  construction  to  appropriation-acts 
similar  to  those  for  the  sewer  now  in  question  (Mississippi  Central 
Railroad  Company's  case,  4  Lawrence,  Compt.  Dec,  553).  Thus,  there 
have  been  many  annual  approprijition-acts  appropriating  money  for  the 
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as  extra  allowance  to  any  clerk,  messenger,  or  attendant  of  the  two 
Houses,  or  either  of  them,  or  as  payment  or  compensation  to  any  clerk, 
messenger,  or  other  attendant  of  the  tioo  Houses^  or  either  of  them^  unless 
such  clerk,  messenger,  or  other  attendant  be  so  employed  by  a  resolution 
of  one  of  the  Houses  ;  or  to  any  other  than  the  ordinary  expenditures 
of  the  Senate  and  House  of  Representatives." 

Alter  the  4th  of  March,  1883,  neither  of  the  claimants  was,  within 
the  meaning  of  this  section,  <'  employed  by  a  resolution  of  one  of  the 
Houses."  There  was  not,  and  could  not  be,  under  the  resolution  of 
March  3, 1883,  any  valid  employment  after  March  4,  1883.  The  reso- 
lution of  December  20, 1883,  did  not  authorize  any  employment.  It 
could  not  authorize  payment  to  the  claimants  for  any  services  prior  to 
its  date,  because  section  3680  of  the  Eevised  Statutes  prohibits  pay- 
ment, except  to  persons  after  a  valid  employment  in  pursuance  of  a 
resolution. 

There  are  various  provisions  restricting  and  regulating  the  use  of 
contingent  funds  (Rev.  Stat.  56,  60,  76, 130, 3680 ;  Act  March  3, 1879— 
20  Stat,  419.)  The  act  of  August  6, 1882  (22  Stat.  256,  sec.  4),  provides 
that— 

"After  the  first  day  of  October  next  •  •  •  all  laws  and  parts  of 
laws  authorizing  the  employment  6f  officers,  clerks,  draughtsmen,  copy- 
ists, messengers,  assistant  messengers,  mechanics,  watchmen,  laborers 
or  other  employes  at  a  different  rate  of  pay  or  in  excess  of  the  numbers 
authorized  by  appropriations  made  by  Congress,  be,  and  they  are  hereby 
rei)ealed." 

This,  of  course,  does  not  limit  the  authority  of  each  House  of  Congress 
to  use  its  contingent  fund  in  its  discretion.  But  this  and  other  provis- 
ions ma3*  aid  in  ascertaining  the  policy  of  Congress  as  to  the  use  of 
contingent  funds,  and  the  proper  construction  of  section  3680  of  the 
Revised  Statutes.  There  may  be,  perhaps,  a  power  inherent  in  each 
House,  to  use  its  own  contingent  fund  in  its  own  discretion  for  its  otcn 
purposes^  which  power,  under  the  Constitution,  no  statute  passed  by 
one  Congress  can  regulate  or  limit  for  a  subsequent  Congress.  But 
section  3680  of  the  Revised  Statutes  can  limit  the  authority  of  the  pres- 
ent House  as  to  the  use  of  its  contingent  fund  in  paying  expenses  not  in- 
curred by  its  authority  or  for  its  own  purposes. 

There  is  no  authority  for  the  payment  of  the  claimants,  and  the  in- 
quiry made  of  the  Comptroller  will  be  answered  accordingly. 

TeEASUBY  DEPABTlffBNT, 

First  Comptroller's  Office^  January  5,  1884. 
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ing  piers  aud  abutmeuts,  three  thousand  dollars;  repairs  of  Rock  Creek 
bridges,  oue  thousand  dollars;  in  all  ten  thousand  two  hundred  dollars. 

And  one  of  the  two  railroad  tnicks  now  on  said  Anacostia  bridge 
shall  be  at  once  removed. 

For  maintaining  institutions  of  charity,  reformatories,  and  prisons  as 
follows : "  &c. 

If  the  sewer  appropriations  are  to  be  construed  as  "  permanent  spe- 
cific," why  shall  not  all  the  others  above  specified  be  also  so  construed  ? 
What  appropriations  will  be  annual  ?  In  ])ractice,  all  these  appropria- 
tions have  been  deemed  annual.  There  is  not  the  slightest  ground  to 
justify  any  other  construction.  The  conclusion  is  inevitable,  that  the 
"  appropriations  for  the  construction  of  Boundary  street  sewer-'  are  an- 
nual, and  not  permanent  specific  in  character. 

The  questions  of  the  honorable  Commissioners  are  answered  as  fol- 
lows: 

Section  3690  of  the  Revised  Statutes  limits  the  use  of  appropriations 
made  for  the  service  of  any  fiscal  year  ''  to  the  payment  of  expenses 
properly  incurred  during  that  year,  or  to  the  fulfillment  of  contracts 
properly  made  within  that  yearJ^  Hence  no  contract  can  be  made  after 
the  expiration  of  such  year  for  the  expenditure  of  such  appropriation, 
and  money  api)ropriated  for  any  one  fiscal  year  cannot  be  expended  in 
paying  liabilities  accrued  under  a  contract  made  in  pursuance  of  an  ap- 
propriation for  a  prior  or  subsequent  fiscal  year,  as  such  contract  can 
only  authorize  the  expenditure  of  the  appropriation  for  the  service  of 
the  prior  or  subsequent  year.  This  necessarily  follows  from  general 
principles,  of  which  section  3733  of  the  Revised  Statutes  is  declaratory 
in  providing  that  "  no  contract  shall  be  entered  into  for  *  *  *  any 
public  improvement  which  shall  bind  the  Government  to  pay  a  larger 
sum  of  money  [for  any  one  year]  than  the  amount  ♦  ♦  ♦  appropri- 
ated for  the  specific  purpose."  The  same  may  be  said  of  section  3732, 
declaring  that  "  no  contract  *  ♦  *  shall  be  made  unless  the  same 
•     *     *    is  under  an  ap])ropriation  adequate  to  its  fulfillment." 

And  section  3733  is  aided  in  the  cases  to  which  it  applies,  by  the  i>en- 
alties  prescribed  in  seciion  5503.  The  purpose  of  these  sections  is  fur- 
ther aided  by  that  (jlause  of  section  3(590,  which  declares  that  balances 
of  api)ropriations  not  required  for  ^' the  fulfillment  of  contracts  properly 
made  within"  the  fiscal  year  of  any  appropriation  '*  shall  be  carried  to 
the  surplus  fund,"  within,  as  provided  by  act  of  June  20, 1874  (18  Stat., 
110,  sec.  5),  "  two  fiscal  years"  thereafter.  And,  for  the  purpose  of  eu. 
forcing  this  policy,  the  act  of  June  14,  1878  (20  Stat.,  130,  sec.  4),  re- 
peals  "  so  much  of  section  5  of  the  act  ap]n*oved  June  twentieth,  eighteen 
hundred  and  seventy-four,  [18  Stat.,  110],  as  directs  the  Secretary  of  the 
Treasury  at  the  beginning  of  each  session  to  report  to  Congress,  with  hisau- 
nual  estimates,  any  balances  of  appropriations  for  specific  objects  aft'ected 
by  said  section  that  may  need  to  be  reappropriated."  It  is  equally  clear 
that  the  balance  of  an  appropriation  made  for  any  fiscal  year,  and  not  re. 
quired  for  '*  the  payment  of  expenses  properly  incurred  during  that 
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year,  or  •  •  •  [for]  the  falflUment  of  coutracts  properly  made 
within  that  year,"  "shall  be  carried  to  the  surplus  fund  "  (Eev.  Stat., 
3690). 

The  Commissioners  of  the  District  of  Columbia  will  be  advised  accord- 
ingly. 

Tbeasuey  Department, 

First  Comptroller's  Office^  January  14,  1884. 


IX  THE  MATTER  OF  THE  RIGHT  OF  EXPORTERS  OF  GOODS,  ON  WHICH 
INTERNAL-REVENUE  TAXES  WERE  PAID,  TO  THE  DRAWBACK  AUTHOR- 
IZED BY  SECTION  171  OF  THE  ACT  OF  JUNE  30,  leK>4  (13  STAT.,  302), 
WITHOUT  COMPLIANCE  IN  ALL  RESPECTS  WITH  THE  TREASURY  DE- 
PARTMENT  REGULATIONS  ON  THE  SUBJECT.— EXPORTERS'  CASE. 


1.  The  allowance  by  the  Commissioner  of  Internal  Revenue  of  a  claim  for  drawback 

under  section  171  of  the  act  of  June 30,  18(>4  (13  Stat.,  30*2),  i^  not  conclusive 
on  the  accounting  officers. 

2.  The  general  rule  is,  that  the  proper  Auditor  is,  for  all  purposes  of  executive  ad- 

ministration, made  a  Judge,  in  the  first  instance,  of  the  facts  on  which  any 
claim  against  the  United  States  is  to  be  allowed  or  rejected ;  and  after  him  the 
proper  Comptroller  is  made  the  sole,  exclusive,  and  final  judge  of  the  law  and 
facts. 

3.  ExwptUynB  to  this  general  rule  can  only  exist  by  force  of  language  in   a  statute, 

which  clearly  shows  their  existence. 

4.  ExceptUm*  to  the  general  rule  do  exist,  as  to  the  findings  of  facts,  in  two  classes  of 

cases,  viz:  (1)  When  the  right  of  a  claimant  is  (a)  fixed  by  statute,  which 
(5)  confers  upon  some  designated  officer  the  power  to  decide  finally  and  au- 
thoritatively on  the  existence  of  the  facts,  which  give  a  right  to  payment;  and 
(2)  when  some  statute  gives  a  desigUt'tted  officer  or  agent  authority  (a)  to  con- 
tract for  supplies,  work,  or  services,  and  (b)  to  make  an  allowance,  or  to  de- 
termine the  amount  to  be  paid  therefor,  after  such  supplies  are  furnished,  or 
such  work  or  services  are  performed. 

5.  A  claim  for  drawback  under  section  171  of  the  act  of  June  30, 1864  (13  Stat.,  302), 

does  not  belong  to  either  of  the  two  excepted  classes  of  ciises  above  mentioned, 
bot  does  belong  to  a  third  class,  in  which  (1)  the  claimant's  right  exists  by  law, 
(2)  the  facte  necessary  to  support  it  are  epecified  by  laic  or  regulationSf  or  both, 
and  (3)  »ome  or  all  of  these  facts  are  required  to  be  established  to  the  satisfaction 
of  some  designated  officer  (4)  before  such  claim  passes  to  the  regular  accounting 
officers  for  their  independent  and  final  executive  action. 

6.  The  approval  or  allowance  of  a  claim  against  the  United  States  may  give  a  right 

of  action  in  a  court,  when>such  approval  or  allowance  will  not  be  regarded  by 
the  accounting  officers  of  the  Treasury  Department  as  evidence  of  a  right  to 
payment.  The  effect  of  such  allowance,  when  involved  in  a  judicial  inquiry, 
is  to  be  determined  by  the  court ;  but  its  effect,  when  it  arises  before  the  ac- 
connting  officers  in  the  discharge  of  their  duties,  is  to  be  decided  by  them. 

7.  When  an  officer  is  imperatively  required  to  find  any  fact,  before  passing  a*claim  to 

the  proper  acconnting  officers  for  their  final  action,  the  facts  which  give  him 
jurisdiction  must  affirmatively  appear,  or  his  action  will  be  deemed  void.  In 
such  case  he  exercises  a  special,  statutory,  and  limited  jurisdiction. 
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8.  A  claimant  for  drawback  does  not  lose  his  right  to  payment  by  the  wrongfiil  fail- 

ure of  an  officer  of  the  Government  to  furnish  the  evidence  which  he  is,  by  law 
or  regulationti,  required  to  furnish  in  support  of  a  claim. 

9.  A  drawback-payment,  on  proper  evidence,  arises  as  a  right  under  the  statute,  ex- 

ists upon  a  sufficient,  valuable  consideration,  and  is  not  a  gratuity. 

10.  Statutes  are  absolute  or  directory,    A  party  who  asserts  a  claim  under  an  absolute 

statute,  must  comply  with  its  requirements.  A  party  who  asserts  a  claim  under 
a  directory  statute^  is  not  bound  to  comply  with  its  requirements,  if  he  furnishes 
sufficient  evidence  otherwise  in  support  of  his  claim. 

11.  When  a'statute  affirmatively  prescribes  or  regulates  the  way  in  which  something 

shall  be  done,  with  no  negative  expressed,  such  statute  is  generally,  but  not 
always,  directory. 

12.  When  a  statute  directs  that  evidence  be  furnished  iu  given  forms  and  within  speci- 

fied times,  with  no  express  or  implied  negative  as  toother  fonns  or  times,  such 
statute  is  also  merely  directory. 

13.  On  established  legal  principles,  the  "essence"  of  the  evidence  required  of  a 

claimant  for  drawback  is  sufficient  legal  proof  that  he  has  manufactured 
goods,  has  paid  the  internal-revenue  tax  thereon,  and  has  exported  the  same. 
The  regulations  on  the  subject  of  evidence  in  support  of  these  facts  are  direc- 
tory as  to  its  form  and  the  time  of  furnishing  it,  and  of  performing  the  acts  re- 
quire! as  a  means  of  supplying  proofs. 

14.  If  a  claimant  for  drawback  fraudulently  disregards  the  regulations,  he  cannot  ask 

the  aid  of  accounting  officers,  to  relieve  him  from  the  cousequeuce  of  his  own 
wrong,  or  to  secure  payment. 

The  act  of  June  30, 18G4,  (13  Stat.,'302  sec.  171),  provides  : 

"  That  ♦  •  ♦  there  shall  be  an  allowance  or  drawback  on  all  ar- 
ticles on  which  any  internal  duty  or  tax  shall  have  been  paid,  •  •  ♦ 
equal  in  amount  to  the  duty  or  tax  paid  thereon,  and  no  more,  when 
exported,  the  evidence  that  any  such  duty  or  tax  has  been  paid  to  be 
furnished  to  the  satisfaction  of  the  Commissioner  of  Internal  Reve- 
nue by  such  person  or  persons  as  shall  claim  the  allowance  or  draw- 
back, and  the  amount  to  be  avscertain^d  under  such  regulations  as  shall 
♦  •  ♦  be  prescribed  by  the  Commissioner  of  Internal  llevenue  under 
the  direction  of  the  Secretary  of  the  Tretisury." 

The  act  of  July  13,  1866  (14  Stat.,  153,  sec.  20),  provides  for  "auoffi- 

cer    •    ♦    •     to  superintend  all  matters  of  exportation  and  drawback, 

under  the  direction  of  the"  proper  collector  of  internal  revenue.    The 

following,  omitting  the  forms,  is  a  summary  of  the  material  portion  of 

the  '^regulations"  prescribed  under  the  act  first  above  quoted: 

*'I.  To  entitle  the  exporter  to  the  allowance  or  drawback  provided 
for  in  the  sections  above  quoted,  he  must,  at  least  six  hours  previous 
to  lading  on  board  any  vessel  or  other  conveyance  for  exportation  any 
of  the  articles  intended  to  be  exported  by  him,  on  which  he  shall  desire 
to  claim  a  drawback  of  internal  revenue  taxes,  file  with  the  collector  of 
the  customs  for  the  district  from  which  such  exi)ortation  is  to  be  made 
a  notice  in  duplicate  setting  forth  his  intention  to  export  the  articles 
described  therein,  the  place  where  deposited,  the  name  of  the  vessel  or 
other  conveyance  in  or  by  which,  auil  the  port  or  place  to  which,  the 
same  are  intended  to  be  exported,  which  notice  will  be  given  in  the  fol- 
lowing i'orm,  viz:  Form  A. 

"  11.  On  the  receipt  of  this  notice  in  duplicate,  the  collector  or  his 
deputy  will  issue  an  order  for  examination  and  shipment,  in  duplicate, 
and  attach  the  same  to  the  notice  and  forward  the  original  and  dupli- 
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cate  papers  to  the  sorveyor,  which  order  will  be  in  the  following  form, 
viz :  Form  B.  The  notice  for  shipment  and  order  for  examination  will 
be  delivered,  in  dnplicate,  to  the  inspector  detailed  by  the  sorveyor  to 
attend  to  the  shipment,  and  it  shall  be  his  dnty  to  execute  said  order 
promptly. 

^'UI.  After  the  return  of  lading,  and  at  any  time  within  ten  days  after 
the  clearing  of  the  vessel  having  the  merchandise  on  board,  the  exporter 
must  file  with  the  collector  of  customs  an  entry,  in  duplicate,  of  the  mer- 
chandise described  in  the  notice  of  shipment  and  return  of  lading,  and 
an  afiBdavit,  in  duplicate,  of  the  exporter,  according  to  Forms  D  and  E. 

"  rv.  When  the  foregoing  forms  shall  have  been  executed,  the  collector 
of  customs  win  transmit  without  delay  to  the  superintendent  of  exports 
the  original  of  each  of  said  forms,  together  with  his  own  certificate  in 
duplicate,  in  the  form  following,  viz :  Form  F. 

"V.  The  exporter,  or  the  party  entitled  to  the  drawback,  shall  toiihin 
s^ixty  days  after  the  clearing  of  the  vessel  or  other  conveyance  on  which  the 
merchandise  was  laden^  file  with  the  superintendent  of  exports  a  bill  of 
lading  for  the  merchandise  named  in  the  entry,  and  a  certificate  in  du- 
plicate from  the  collector  of  internal  revenue  to  whom  the  tax  was  paid ; 
and  also  an  affidavit,  in  duplicate,  from  the  manufacturer  or  producer 
of  the  merchandise  on  which  the  drawback  is  claimed,  which  certificate 
and  affidavit  will  be  in  the  following  forms,  viz :  Forms  G  and  H. 

"  VI.  Within  a  reasonable  time,  varied  according  to  the  distance  of  the 
port  of  destination,  and  before  the  transmission  by  the  superintendent 
of  exports  of  the  foregoing  proofs  for  examination^  the  exporter,  or  the 
party  entitled  to  the  drawback,  must  file  with  said  superintendent  a 
landing  certificate    •    •    •    in  the  following  form,  viz :  Form  P. 

"  VII.  Upon  receipt  of  the  landing  certificate  by  the  superintendent  of 
exports,  he  will,  if  the  same  is  found  to  agree  with  the  entry  (Form  D) 
and  remaining  proofs  of  shipment,  issue  a  certificate  of  the  amount  of 
drawback  due,  and,  retaining  the  lauding  certificate  and  the  duplicates 
of  Forms  F,  G,  and  H  in  his  office,  he  will  transmit  a  complete  set  of 
original  proofs,  except  the  landing  certificate,  to  the  Commissioner  of 
Internal  Revenue.  Said  certificate  will  be  in  the  following  form,  viz : 
Form  I. 

"  VIII.  The  evidence  will  be  reviewed  by  the  Commissioner  of  Internal 
Revenue,  and  if,  on  examination,  he  shall  find  the  same  satisfactory,  he 
will  award  the  amount  due  the  claimant."    (Davis's  case,  17  Ct.  CI.,  296.) 

The  firm  of  C.  and  G.  0.  Winchester  engaged  in  manufacturing  chairs 
at  Ashbumham,  Mass.,  made  the  requisite  monthly  returns  of  the  value 
of  its  manufactures,  and  alleges  that  it  paid  $51,357.50  internal-revenue 

tax  thereon  for  the  years  1864  to  1867,  inclusive  (act  June  30, 1864 

13  Stat,  260,  sec.  86) ;  under  section  171  of  this  act  (13  Stat.,  302),  the 
above-named  firm  has  been  paid  sundry  claims  for  drawback — over 
fifty — on  chairs  exported  during  that  period. 

March  30, 1868,  the  claimants  filed  with  the  Commissioner  of  Internal 
Revenue  an  application  for  payment  of  drawback  on  forty-one  shipments 
of  chairs  from  New  York  and  Boston  to  foreign  ports  at  various  dates, 
from  August*,  1863,  to  February,  1868,  which  application  states : 

'^That,  in  some  instances,  through  inadvertence  on  the  part  of  our 
shipjiers,  the  notice  of  shipment,  as  per  Form  A,  was  not  given,  and  in 
some  cases  we  have  failed  through  similar  causes  to  obtain  landing 
certificates.    •    •    •    In  1863,  and  since,  we  exported  chairs,  and 
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have  procured  bills  of  lading  and  certificates  of  having  paid  taxes 
*  *  •  and  placed  [them J  *  •  ♦  in  the  hands  of  •  *  •  tlie 
superintendent  of  drawbacks  in  New  York,  but  have  not  been  able  to 
learn  anything  further  upon  the  subject;  that  the  failure  to  comply 
with  all  the  forms  and  regulations  of  the  revenue  department  was  oc- 
casioned in  every  case  by  accident,  ignorance,  and  circumstances  be- 
yond [ourj  control,  and  without  intention  of  ev^ading  the  law  or  regula- 
tions.'^ 

This  is  verified  by  affidavit  with  an  exhibit  showing  the  several  dates 
and  places  of  shipment,  number  of  chairs  shipped,  names  of  shippers, 
vessels,  value  of  chairs  shipped,  and  amount  of  internal-revenue  tax 
paid  on  each  lot  shipped,  but  not  the  date  of  such  payment. 

Evidence  was  filed  with  the  Commissioner  of  Internal  Revenue  a«  fol- 
lows : 

-Affidavit,  September  4,  1882,  of  one  of  the  claimants,  alleging  pay- 
ment of  internal-revenue  taxes,  and  ex])ortation,  as  claimed ;  certificate, 
November  25,  1882,  of  a  deputy  collector  of  customs  at  New  York,  tend- 
ing to  show  eight  shipments  as  chiimed,  and  as  ''  appear  on  the  outward 
manifests  of  the  vessels  named  under  the  dates  given ;"  certificate,  same 
date,  of  collector  of  internal  revenue  of  the  second  district  of  New  York, 
that  he  has  not  been  able  to  find  any  records  in  his  office,  which  can  be 
identified  as  applying  to  any  of  the  last  above-mentioned  shipments; 
and  affidavit,  February  24,  1883,  of  one  of  the  claimants,  alleging  pay- 
ment of  the  internal-revenue  taxes  on  all  the  exported  goods. 

The  claims  were  examined  in  the  office  of  the  Commissioner  of  Internal 
Revenue,  in  which  examination  it  was  supposed  to  be  ascertained  that 
sundry  of  the  claims  were  barred,  and  that  others  had  already  been  al- 
lowed and  paid,  leaving  only  eight,  in  every  one  of  which  on  the  26th 
of  February,  1883,  the  Commissioner  certified  to  the  Fifth  Auditor  that 
the  claimants  '*  are  entitled  to  an  allowance  or  drawback  "  amounting  to 
a  sum  specified,  and  aggregating  in  all,  $590.92.  The  usual  printed 
blank  form  of  the  certificate  in  such  cases  states  : 

"That  there  has  been  filed  in  this  office  [of  the  Commissioner  of  In- 
ternal Revenue]  the  evidence  required  by  the  regulations  of  the  Secretary 
0/  the  Treasurjj^  on  the  subject  ofdraivback,  showing  that  the  internal-rev- 
enue taxes  have  been  paid  on  the  followii^g  drawback  merchandise,  viz 
[described] :  and  that  the  same  were  rZw/t/ exported  from  the  port  of  [named] 
and  a  bond  executed  tcith  sufficient  sureties^  conditioned^  that  the  same  he 
[were]  not  relanded  within  the  United  States." 

In  the  certificates  of  the  Commissioner  the  words  above  in  italics  are 
erased^  and,  in  lieu  of  the  word,  "/>e?,"  in  same,  the  word,  ^hcere/^  is  in- 
serted.*    None  of  the  evidence  required  by  the  first  seven  paragraphs 


•  T 


rhc  following  is  a  copy  of  one  of  the  certificates: 

(Orticial.) 
No.  'i-2:J4i).]  TuEA.sruY  Depautmknt, 

s34:Ji Jo-  Office  of  Inteuxal  Reveme,  (C.  A.  B.,) 

f rash  UK/ton y  February  iiO/A,  l.Sv-'3. 

This  is  to  certify  tbiit  there  has  been  tiled  in  this  oflice  [the]*  evidence  [rerjuired 
by  the  regulations  of  the  Secretary  ot   the  Treasury  on  tlu'  snbjeet  of  drawback], 

"  Words  inclosed  in  brackets  are  erased  in  tlie  original. 
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of  the  liepTulations  is  furnished,  except,  iu  two  of  tbe  claims,  the  evidence 
required  by  para«^raph  "  vi,"  and,  in  one  other,  that  required  by  para- 
graph "  V.'' 

Juii^  4,  1883,  the  Fifth  Auditor  reported  the  claims  to  the  First 
Comptroller,  for  his  decision  thereon. 


Decision  by  William  Lawrenck,  First  Comptroliev : 

Section  171  of  the  act  of  June  30,  1864  (13  Stat.,  302),  is  not  incorpo- 
rated into  the  Revised  Statutes,  and  so  is  repealed,  other  provisions  of 
the  act  having:  been  incorporated  therein  (Kev.  Stat.,  55i)5,  5590).  The 
same  may  be  said  of  section  20  of  the  act  of  July  13, 1806  (14  Stat., 
153).  The  rights  of  the  claimants  are  not  atiected  by^  the  repeal,  but 
are  saved  therefrom  by  section  5597  of  the  Eevised  Statutes.  I^otwith- 
standing  the  repeal,  the  questions  arising  in  the  present  case  are  ira- 
]M)rtaut,  as  aftecting  similar  cases  under  existing  laws,  and,  for  this 
reason,  they  will  be  briefly  examined.  Claims  of  the  character  of  those 
now  presented  have  been  frequently'  considered. 

In  Davis's  case  (17  Ct.  CI.,  292),  the  plaintiff  brought  suit  to  recover 
the  amount  of  a  drawback  on  machinery  exported  from  the  United 
States,  on  which  an  internal -re  venue  tax  had  been  paid;  and  he  based 
his  claim  upon  section  171  of  the  act  of  June  30,  1864  (13  Stat.,  302), 
section  20  of  the  act  of  July  13, 1866  (14  Stat.,  153),  the  regulations  made 
iu  pursuance  of  the  former  section,  and  the  allowance  of  said  amount 
by  the  Commissioner  of  Internal  Eevenue.  The  Court  said  (Davis's 
case,  17  Ct.  CI.,  300),  that: 

^*  An  adjudication  against  the  Government,  by  an  officer  authorized  by 
law  to  make  it,  establishes  a  liability  on  the  part  of  the  Cxovernment  to 
l)ay,  unless  it  be  impeached  for  fraud  or  mistake."  (Kaufman's  case,  11 
Ct.  CI.,  659;  s.  c,  96  U.  S.,  567;  Real  Estate  Savings  Bank's  case,  16 
Ct.  CK,  335;  s.  C,  104  U.  S.,  728.) 

And  the  court  tben  said: 

•'That  officer  [the  Commissioner  of  Internal  Eevenue,  in  making  the 
alU>wance  of  a  claim,]  was  in  the  exercise  of  an  extraordinary  power, 
under  special  statutes  and  regulations  prescribing  the  occasion  and 
mode  of  its  exercise,  and  no  presumption  arises  in  favor  of  his  juris- 

Hhowiiig  that  the  internal  revenue  taxes  have  been  paid  on  the  following-described 
imTchandise,  viz,  'MO  cases  chairs,  valued  at  $4,815,  at  f)  per  cent.,  and  71  cases  do., 
valae<l  at  $2,058,  at  5  per  cent.,  as  specified  in  the  accompanying  papers,  and  that  the 
name  were  [duly]  exported  from  the  port  of  New  York  and  [a  bond  executed,  with 
ftiitticient  sureties,  conditioned]  that  the  same  [be]  were  not  relauded  within  the 
L'nir  d  States. 

And  I  do  further  certify  that  C.  and  G.  C.  Winchester,  of  Ashbnmham,  Mass.,  are 
eutitlfd  to  an  allowance  or  drawback  thereon  amounting  to  three  hundred  forty-three 
aud  {',i>a  dollars,  as  provided  by  section  171,  act  of  June  30,  1864,  Dept.  Regulations  of 
August  IS,  1804. 

GREEN  B.  RAUM, 

Commissioner. 
To  Hon.  D.  8.  Alexander, 

Fifth  Auditor  of  the  Treasui^, 
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diction;  on  the  contrary,  the  facts  which  give  him  jurisdiction  most 
(jffirmativtly  appear^  or  his  ])roceedinp:s  will  be  held  illegal  and  void.'' 
(Thatcher  r.  Powell,  G  Wheat.,  119;  Walker  v.  Turner,  9  id.,  541;  Bar- 
vey  V.  Tyler,  2  Wall.,  32.S;  Green  v.  Haskell,  24  Me.,  180;  Bridget. 
Ford,  4  Mass.,  (541;  Hall  r.  Howd,  10  Conn..  514;  Snediker  v.  Quick,  1 
Green,  306;  Bridge  and  others  r.  Bracken,  3  Chand.,  75;  Firebaugh  r. 
Hall,  03  ill.,  81). 

It  was  further  said  by  the  court: 

*' We  held  in  CamphelVH  vase  (12  Ct.  CI,  470),  so  we  hold  here,  that  a 
dniwback  is  a  iweia  gratuify,  j)n)fi'ered  by  the  Government,  [and]  impos- 
ing no  obligation  on  the  Government  until  the  expiu'ter's  right  thereto 
is  ascertained  and  established  in  the  manner  prescribed  by  law;  and 
that  not  until  alter  all  the  preliminary  strps  and  arts  have  licen  taken 
and  done  in  accordance  icith  laic  and  regnlaliotts  can  a  <*laimant's  riijlit 
to  the  <lrawl)ack  become  Cvstablished.'*  (Davis's  case,  17  Ct.  CI.,  300; 
S.  c,  1  Lawrence,  Comi)t.  Dec,  2d  ed.,258.  703.)  See  United  States  r. 
Savings  Jiank  (104  U.  S.,  728). 

In  Davis's  case  the  Court  of  Claims  had  before  it  '^  all  the  documents 
and  fact^  pertaining  to  the"  action  of  the  Commissioner  of  Internal 
Kevenue,  and  concluded  by  saying  that: 

"The  claimant,  by  the  production  of  the  Commissioner's  certificate 
of  allowance,  presents  a  prima  facie  case  as  to  all  the  facts  necessary 
for  his  decision,  except  as  to  hisjurlsdiction.  On  that  point  it  is  the  duty 
of  the  court  to  inquire  whether  all  the  preliminary  proceedings  required 
by  the  regulations  were  duly  taken  in  order  to  confer  jurisdiction  on 
him  ;  and  if  it  appear  that  any  of  them  was  not  so  taken,  the  certificate 
is  valueless  as  a  basis  for  a  judgment  against  the  Government. 
•  •••••• 

"Before  the  Commissioner  of  Internal  Revenue  could  legally  allow,  or 
even  consider  this  claim,  it  was  indispensable  that  it  should  appear,  in 
the  way  prescribed  by  the  regulations,  that  the  certilicate  and  affidavit 
showing  the  payment  of  the  tax  were  filed  with  the  superintendent  of 
exports  ^  within  sixty  days  after  the  clearing  of  the  vessel  on  which  the 
merchandise  was  laden.'  Xot  only  was  that  fact  not  shown,  but,  on  the 
face  of  the  papers,  it  was  plain  that  it  could  not  be  shown ;  for  those 
papers  had  no  existence  for  months  after  the  sixty  days  expired. 

"  Such  being  the  case,  the  Commissioner  had  no  authority  to  con- 
sider, much  less  to  adjudicate,  the  claimant's  demand;  and  therefore 
his  allowance  of  it  was  simply  a  nullity,  upon  which  no  possible  right 
of  action  could  be  based." 

October  5,  1883,  the  Secretary  of  the  Treasury,  in  stating  his  conclu- 
sions on  a  similar  claim,  said : 

"I  am  not  disposed  to  assent  to  the  position  taken  by  the  Court  of 
Claims  (in  12  vol.,  470;  and  17  vol.,  202),  that  the  allowance  of  a  draw- 
back is  a  gratuity.  In  the  case  of  imported  goods,  the  (Tovernment  say.s 
to  the  citizen,  that  he  must  pay  the  duties  ;  but,  yet,  if  he  imports  aud 
re-exports,  he  need  pay  no  duties,  save  10  per  cent,  for  expenses.  And 
it  says,  further,  that  goods  of  domestic  manufacture,  subject  to  inter- 
nal-revenue taxes,  may  be  exported  without  payment  of  tax,  or  with 
benefit  of  drawback — the  policy  of  the  Government  being  not  to  uiiike 
such  taxes  an  obstacle  to  competition  with  products  of  the  same  kind  in 
foreign  countries. 
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**  lo  either  case  the  exporting  is  what  entitles  the  exporter  to  the  ex- 
emption, or  the  drawback.  A  compliance  with  the  regulations  is  only 
furnishing  the  evidence  that  he  has  exported. 

"  It  does  not  give  him  the  right.  It  shows  only  that  the  right  exists. 
When,  in  view  of  the  statutory  exemption,  he  has  taken  action  to  his 
harm,  if  •the  right  of  exemption  is  denied,  it  is  not  a  gratuity ;  it  is  a  right 
earned,  or  at  least  a  privilege  earned.  The  statute,  and  his  action  un- 
der it,  is  farej  as  near  a  contract  as  such  things  can  be,  and  a  compli- 
aDce  with  the  regulations  is  but  the  proof  that  he  has  fulfilled  his  part 
of  the  contract. 

*'  If  he  is  prevented  [from]  furnishing  his  proof  by  the  refusal  of  an 
agent  of  the  other  contracting  party  to  do  an  act  enjoined  upon  hiui  to 
do  when  certain  facts  are  shown  to  him  to  exist,  the  failure  b3'  reason 
of  that  prevention  is  not  to  be  charged  against  him. 

"  I  have  had  occasion  elsewhere  to  consider  this  subject,  and  I  refer  to 
tliat  occasion  for  a  further  expression  of  my  views.  See  Bowery  Na- 
tional Bank  v.  Mayor,  &c.,  of  N.  Y,  (63  N.  Y.,  336). 

"  I  think  that  the  claimant  is  entitled  to  the  drawback,  if  the  absence 
of  the  action  of  the  collector,  or  his  neglect,  is  the  only  objection 
raised." 

The  conclusions  reached  in  this  case  will  now  be  stated  : 
I.  The  allowance  made  by  the  Commissioner  of  Internal  Revenue  is 
not  conclusive  on  the  acconnting  officers.  The  reasons  for  this  conclu- 
sion have  been  elsewhere  given  (1  Lawrence,  Compt.  Dec,  2d  ed.,  App., 
Ch.  XII,  509 ;  1  Lawrence,  Compt.  Dec,  2d  ed.,  703 ;  WorralPs  case,  2 
Lawrence,  Compt.  Dec,  2d  ed.,  490 ;  Malakof  Bitters  case,  3  Lawrence, 
Compt.  Dec,  129 ;  United  States  v.  Savings  Bank,  104  U.  S.,  733  ;  act 
June  14,  1878—20  Stat.,  130,  sec  4 ;  Rev.  Stat.,  184-187,  191 ;  15  Op. 
Att.-Gen.,  139). 

The  act  of  June  30,  1864  (13  Stat.,  302,  sec  171),  expressly  requires 
"  the  evidence  that  any  such  [internal-revenue]  duty  or  tax  has  been  paid 
to  be  furnished  to  the  satisfaction  of  the  Commissioner  of  Internal  Rev- 
enue;" and  u  further  requires  ^^  the  amount  [of  the  drawback]  to  be  as- 
certained under  such  regulations  as  shall  •  •  *  be  prescribed.'^ 
This  does  not  make  any  finding  of  f^ict  by  tne  Commissioner  conclusive 
on  accounting  officers.  These  officers  are  charged  by  express  statute 
with  the  duty  of  re-examining  the  evidence  and  of  reaching  their  own 
conclasions  of  fact  (Rev.  Stat.,  191,  236,  269,  277  j  1  Lawrence,  Compt. 
Dec,  2d  ed.,  App.,  Ch.  r,  416 ;  House  Ex.  Doc,  No.  27 — 2d  sess.,  45th 
Congress,  p.  43,  per  French,  Ass't  Sec'y  Treas'y).  No  statute  has  in- 
terfered with  the  exercise  of  this  power,  and  no  regulation  can,  nor  has 
any  attempted  to  do  so.  The  statute,  in  imposing  the  one  duty  on  the 
Commissioner,  does  not  in  terms  repeal,  even  quoad  Iwc,  the  statutes  im- 
posiug  the  same  and  still  larger  duties  on  accounting  officers  (Rev.  Stat., 
184-187).  No  repeal  can  be  raised  by  implication,  because  this  is  not 
favored.  And  the  statute  imposing  this  one  duty  on  the  Commissioner 
is  affirmative  in  terms,  with  no  negative  implied.  Such  statute  cannot  re- 
peal, even  pro  tanto,  any  other  statute,  giving  powers  to^  or  imposing 
datiea  upon,  accounting  officers  (Bishop,  Written  Laws,  153, 154 ;  Hard- 
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castle,  Statutory  Law,  167;  Sedgwick,  Construction  Stat,  and  Const.  L., 
2(1  ed.,  31).  When  the  Commissioner  has  done  all  that  the  statute  re- 
quires of  him,  and  has  found  the  fact  of  payment  of  the  tax,  only  one 
step  is  taken  iu  support  of  a  claim,  and  this  is  by  no  means  all  that  is 
required. 

A  claim  against  the  United  States  (1)  must  rest  upon  some  law,  and 
(2)  will  generally  require  evideuce  of  some  facts  to  secure  payment. 
The  statutes  and  authorities  already  cited  make  it  so  clear  as  to  leave 
no  doubt,  that  the  general  rule  is,  that  the  proper  Auditor  and  Comptrol- 
ler are  respectively  made,  for  all  pnrposes  of  executive  administration, 
the  sole  and  exclusive  judges,  each  for  himself,  of  the  law  and  the  facts, 
on  which  any  claim  against  the  United  States  is  to  be  allowed  or  re- 
jected. It  is  well  settled,  that  exceptions  to  such  general  rule  can  only 
exist  by  force  of  language  in  a  statute,  which  clearly  shows  their  exist- 
ence (Claims-Assignment  case,  3  Lawreiice,  Compt.  Dec,  29;  Osage- 
Land  case,  7(t7.,307;  Mississippi  Central  Railroad  Co.'s  case,  47(7.,  5G5).  In 
case  of  doubt,  the  general  rule  must  prevail. 

Exceptions  to  the  general  rule  exist,  as  to  the  findings  of  facts,  in  two 
classes  of  cases : — 

1.  When  the  right  of  a  claimant  is  (1)  fixed  by  statute,  which  (2)  con- 
fers upon  some  designated  officer  the  power  to  decide  finally  and  au- 
thoritatively on  t\\Q  existence  of  the  facts,  which  give  a  right  to  payment. 
There  are  otjcasional  examples  of  this  class  (1  Lawrence,  Compt.  Dee., 
2d  ed.,  App.,  Ch.  xii,  533,  542  ;  Bender's  case,  1  Lawrence,  Compt. 
Dec,  2d  ed.,  340;  Bev.  Stat.,  840). 

2.  When  some  statute  gives  a  designated  otficer  or  agent  authority 
(1)  to  (*ontract  for  services,  work,  or  supplies;  and  (2)  to  accept  and 
fix  the  compensation  therefor  after  performance  or  delivery^  and  thus 
incidentally  to  furnish  evidence  thereof.  The  authority  for  all  this  may 
exist,  either  by  express  statute  or  as  an  incident  of  the  duty  of  execut- 
ing appropriation  and  other  acts.  There  are  frequent  examples  of  this 
class  (1  Lawrence,  Compt.  Dec,  2d  ed. ;  Apj).  Ch.  xii,  541,  543;  Wil- 
son's case,  2  Lawrencfe,  Compt.  Dec,  2d  ed.,  200;  Leake's  case.  Id.,  436, 
Utah  case,  LL,  559 ;  Leave  of-absence  case.  Id,,  571 ;  Exigency  case,  3 
Lawrence,  Compt.  Dec,  97 ;  Seaman-Relief  case,  Id.,  138 ;  Yorktowu 
Centennial  case.  Id.,  141 ;  District  Attorneys'  Assistiints'  case,  4  W., 
113).  All  allowances  are  subject  to  the  limitation,  that  they  cannot  be 
made  in  violation  of  law ;  and,  as  to  this,  the  accounting  officers  must 
finally  determine. 

3.  There  is  a  third  class  of  Ci^ses,  of  which  the  case  now  under  con- 
sideration is  one,  and  in  which  (1)  the  claimant's  right  exists  by  law,  (2) 
the  facts  necessary  to  support  it  are  specified  by  law  or  regulations,  or 
both,  and  (3)  some  or  all  of  these  facts,  as  an  additional  safeguard,  are 
required  to  be  established  to  the  satisfaction  of  some  designated  officer 
(4)  before  the  claim  passes  to  the  regular  accounting  officers  for  their 
independent  ahd  final  executive  action.    In  these  cases  the  statute 


Eight  to  Drawhack — Exporters^  Case.  21 

gives  no  specified  effect  to  the  findings  of  snch  designated  officer,  who  ex- 
ercises none  of  the  conclusive  and  discretionary  power  which  is  called  into 
reqnisition  in  the  first  two  classes  of  cases  mentioned.  His  power  is  only 
to  prouonnce  an  opinion  on  facts  generally,  of  which  be  may  have  some 
official  evidence.  The  exercise  of  this  power  by  him  is  a  mere  step  pre- 
ceding the  regnlar  process  of  accounting,  and  has  no  conclusive  effect, 
either  by  any  statute,  or  as  the  result  of  the  discretionary  power  en- 
trusted to  his  judgement,  but  is  subject  by  express  statute  to  the  revis- 
ory power  and  final  action  of  accounting  officers  (Consular- Accounts 
ease,  3  Lawrence,  Oorapt.  Dec,  349,  and  cases  already  cited). 

In  some  cases,  the  allowance  of  a  claim,  or  approval  of  a  voucher,  is 
prima  facie  evidence  of  a  right  to  payment  of  a  specified  sum,  but  it  is 
still  open  to  inquiry  (Salomon  v.  United  States,  19  Wall.,  17;  s.  c,  9 
Ct  CI.,  54;  Parish's  case,  2  Id.,  341 ;  McCann's  case,  18  Id.^  447 ;  Ma- 
lakof  Bitters'  case,  3  Lawrence,  Compt.  Dtjc,  135).  The  accounting 
officers  may  receive  and  consider  new  and  original  evidence  not  pre- 
8ente<l  to  the  Commissioner  of  Internal  Eevenue  (Rev.  Stat.,  1S4-187). 
And  if  an  officer  or  agent  is  authorized  to  contract  for  services  or  sup- 
plies and  to  fix  the  amount  of  compensation  to  be  paid  therefor  on  per- 
formance or  delivery,  the  accounting  officers  may,  even  as  against 
vouchers  approved  b3'  such  officer  or  agent,  ascertain  whether  the  serv- 
ices were  rendered,  or  the  supplies  furnished,  and  whether  all  con- 
formed to  the  contract.  So,  if  tlie  contract  be  to  pay  a  quantum  meruit 
or  quantum  valebat,  the  amount  is  open  to  inquiry  by  the  accounting 
officers. 

[I.  The  question,  whether  the  allowance  by  the  Commissioner  of  In- 
ternal Kevenue  of  a  drawback  claim  gives  a  prima  fa^ne  right  of  action 
in  the  Court  of  ClaimSj  is  one  not  requiring  any  consideration  by  the  ac- 
coanting  officers.  That  is  a  question  for  the  courts,  on  which  account- 
ing officers  have  no  right  to  express  an  opinion,  just  as  courts  have  no 
right  to  express  any  opinion  on  the  powers  or  duties  of  accounting  offi- 
cers, when  not  involved  in  a  judicial  inquiry.  See  Barnett  &  Co.'scase 
(16  Ct.  CI.,  516),  and  compare  with  United  States  v.  Savings  Bank  (104 
C.  8.,  733 ;  s.  c,  16  Ct.  CL,  335).  See  also  1  Lawrence,  Comp.  Dec.  (2d 
ed.,  App.,  Ch.  xii,  541,  659).  Whatever  may  be  the  effect  of  the  allow- 
ance by  the  Commissioner  of  Internal  Revenue  of  a  drawback  claim, 
either  in  an  action  in  the  Court  of  Claims,  or  as  evidence  before  the 
accounting  oncers,  it  is  clear  that  he  exercises  a  special  and  statutory 
Jarisdiction,  and  that  such  allowance  is  without  effect  unless  the  record 
of  his  proceedings  shows  the  facts  which  in  law  and  under  the  regula- 
tions give  him  jurisdiction  (Sallu's  Case,  1  Lawrence,  Compt.  Dec, 
2d  ed.,  223;  Hardcastle,  Statutory  Law,  134,  citiug  Peacock  v.  R.,  27 
L.  J.,  Q.  B.,  224).  And  it  is  equally  well  settled  that  he  is  not  the  final 
judge  of  the  existence  of  the  facts  which  give  him  jurisdiction. 

Accounting  officers  exercise  a  general  jurisdiction  under  general  stat- 
utes.   It  is  not  necessary  that  the  record  of  the  action  of  a  comptroller 
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should  affirmatively  show  that  the  preliminary  steps  have  been  taken 
which  give  him  jurisdiction.  This  may  be  shown  aliunde  (15  Gp.  Att.- 
Gen.,  140). 

In  this  case,  as  the  allowance  of  the  Commissioner  is  '*  a  mere  step 
in  the  system  of  internal-revenue  laws,  which  provide  a  complete 
remedy'' — in  other  words,  a  mere  step  in  the  system  of  accounting 
(House  Ex.  Doc,  No.  27 — 2d  Sess.,  4r)th  Congress,  [>.  43) — as  the 
Fifth  Auditor  and  First  Comptroller  have  jurisdiction  of  the  claims  by 
express  statute  (1  Lawrence,  Compt.  Dec,  2d  ed.,  App.,  Ch.  1,416; 
Eev.  Stat ,  236,  2(59,  277  ;  Act  June  14, 1^78—20  Stat.,  130,  sec  4),  and, 
as  they  have  in  the  regular  course  reached  the  First  Comptroller,  bis 
jurisdiction  to  decide  thereon  is  well  established. 

III.  The  act  of  June  30,  1864  (13  Stat.,  302,  sec  171,  &c.),  requires 
three  matters  to  be  ascertained,  before  a  claim  for  drawback  can  be 
paid,  viz :  (1)  that  goods  manufactured  in  the  United  States  have  been 
exported;  (2)  that  the  internal-revenue  tax  thereon  has  been  paid; 
and,  (3)  the  amount  of  the  drawback  to  be  paid.  The^se  are  to  be  as- 
certained "under  such  reguhitions  as  shall  •  •  *  be  prescribed  hy 
the  Commissioner  of  Internal  Revenue,  under  the  direction  of  the  Sec- 
retary of  the  Treasury."  The  statute  does  not  declare  how,  or  by 
whom,  these  matters  are  to  be  ascertained,  except  that  it  does  require 
** evidence  •  •  ♦  to  be  furnished  to  the  satisfaction  of  the  Com- 
missioner  of  Internal  Eevenue" — that  the  internal-revenue  tax  has  been 
paid  on  goods  exported — before  a  drawback  can  be  allowed.  There  is 
a  manifest  propriety  in  this  requirement.  The  records  of  the  office  of 
the  Commissioner,  when  collectors  have  j>erformed  their  proper  duties, 
will  furnish  this  evidence:  and,  when  they  have  not,  he  has  ample  means, 
through  his  subordinate  officers  and  otherwise,  of  ascertaining  the  facts. 
If,  in  any  case,  evidence  of  payment  is  not  "  furnished  to  *  •  •  [hij<] 
satisfaction,"  the  question,  whether  the  accounting  officers  can  proceed 
to  act  thereon,  will  arise;  but  no  such  question  is  now  presented  for  decis- 
ion. If  evidence  of  payment  is  "furnished  to  the  satisfaction  of  the 
Commissioner"  on  any  given  claim,  it  passes  to  the  Fifth  Auditor,  and 
then  to  the  First  Comptroller,  for  the  separate  and  independent  action 
of  these  officers,  respectively.  The  duty  of  each  of  them,  also  to  find 
for  himself  the  existence  of  the  requisite  facts,  is  equally  prescribed  by 
statute,  as  already  shown.  The  statute  does  not  limit  the  Commissioner 
to  record  evidence  in  order  that  he  may  be  satisfied  that  the  internal- 
revenue  tax  has  been  paid.  The  evidence  on  this  subject  is  ''to  be  fur- 
nished to  the  satisfaction  of  the  Commissioner."  This  admits  any  law- 
ful evidence  (Noble  v.  The  United  States,  Dev.,  Ct.  CL,  84;  Magruder  r. 
The  United,  Id,,  85).  If  the  original  evidence  authorized  by  law  was 
never  made,  or  is  lost,  secondary  or  any  competent  evidence,  which  is 
fiatisfactor3^,  is  all  that  the  statute  requires.  But,  in  addition  to  what  is  re- 
quired by  «t«iwfc,  certain  authorized  ^'reyuUitions^'  have  been  prescribed, 
specifying  seven  distinct  steps  or  proceedings  to  be  taken,  four  by  the  ex- 
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porter  and  three  by  officers  of  the  Government.  These  regulations 
have  the  force  of  law.  If  the  Commissioner  of  Internal  Ke venue  had 
no  jurisdiction  unless  ^'all  the  preliminary  proceedings  required  by 
the  regulations  were  duly  taken  "  in  this  case,  and  if  the  failure  tx)  com- 
ply in  (Ul  respects  therewith  is  fatal  to  the  claims,  they  must  be  rejected, 
because  none  of  the  regulations  were  complied  with,  except  in  part,  as 
already  stated.  Thus,  the  question  is  squarely  presented,  whether  a 
full  compliance  with  all  the  regulations  is  essential  to  give  the  claim- 
ants a  light  to  payment.  A  failure  to  comply  with  the  regulations 
may  exist  (1)  on  the  part  <ff  Government  officers,  and  (2)  on  the  part 
of  a  claimant.    It  may  exist  on  the  part  of  an  officer,  because  of: — 

(1).  The  (a)  honest  neglect,  the  {b)  fault,  or  the  (o)  fraud  of  such  offi- 
cer; or, 

(2).  His  inability  to  do  so,  by  reason  of  some  prior  failure  of  the  claim- 
ant to  comply  with  regulations. 

It  may  exist  on  the  jmrt  of  a  claimant,  because  of: — 

(I).  His  inability  to  do  so  by  reason  of  the  omission  of  some  officer 
first  to  perform  his  duty  ;  or 

(2}.  The  (a)  honest  neglect,  the  (b)  fault,  or  the  (c)  fraud  of  theclaimant. 

The  failure  to  comply  with  regulations  by  an  officer,  because  of  his 
neglect,  fault,  or  fraud,  and  the  failure  of  a  claimant  to  comply  with 
regulations  iii  consequence  of  the  previous  failure  of  the  officer,  are 
afi'ected  by  the  same  or  similar  principles,  and  will  be  considered  together. 

I.  Thus,  in  this  case,  if  all  the  steps  required  by  the  first  «U7  regula- 
tiom  had  been  taken,  and  the  superintendent  of  exports  had,  without 
any  or  without  sufficient  reason  therefor,  neglected  or  refused,  as  re- 
qaired  by  the  seventh  regulation,  to  ^'  issue  a  certiticate  of  the  amount 
of  drawback  due"  to  the  claimants,  or  had  so  neglected  or  refused  to 
**tninsmit  a  complete  set  of  original  proofs,  except  the  landing  certifi- 
cate, to  the  Commissioner  of  Internal  Revenue,"  the  claimants  would 
lie  without  fault,  and  the  officer  would  be  exclusively  in  fault.  In  such 
case,  the  claimants,  on  sufficient  evidence  of  the  facts,  are  entitled  to 
payment  of  drawback,  although  '^  all  the  preliminary  proceedings  re- 
quired by  the  regulations  were  [not]  duly  tiiken"  (Woolner's  case,  13 
Ct.  Cls.,  36.i).  This  must  be  so  in  reason  and  justice,  and  on  well 
settled  principles.  The  statute,  which  gives  the  right  to  drawback, 
i.s  in  the  nature  of  a  contract,  in  which  the  Government  promises  to 
pay  a  claimant  an  ascertainable  sum  on  sundry  conditions  precedent, 
some  of  which  are  to  be  performed  bj'  officers  of  the  Government, 
aud  others  by  the  claimant.  The  contract  is  one  highly  favored  by 
the  policy  of  the  st^itnte,  which  seeks  to  invite  and  encourage  ex- 
ports. The  drawback  payment,  which  the  statute  promises  to  make, 
is  not  a  gift  or  gratuity — the  right  to  it  is  as  completely  earned  as 
any  right  can  be  by  performing  the  conditions  of  a  contract  or  a 
statute.  A  gratuity  is  something  given  without  any  recompense  or 
equivalent — a  free  gift    A  party,  who  pays  internal-revenue  tax  on 
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goo(\^  of  liisowu  inaniiftictiire,  and  tlieu  exports  them,  earns  his  ri^bt 
to  drawback,  as  fully  as  a  ship-owner  earns  his  right  to  freights  on  goods 
which  he  carries  to  a  foreign  port  for,  and  at  the  requ<^st  of,  the  Gov- 
ernment under  a  statute  promising  to  pay  him  for  the  service.  The 
character  of  the  right  to  drawback  is  only  material,  however,  on  the 
assumption,  thata  claimant  for  a  gratuity  under  a  statute i)romising  it  is 
to  be  held  to  stricter  performance  of  the  conditions  i)rece4lent  to  the 
right,  than  is  a  party  who  is  demanding  a  right  fully  earned  by  a  valu- 
able quid  pro  quo.  But,  whether  payment  of  a  drawback  is  a  gratuity, 
or  arises  upon  a  right  earned  as  a  just  recompense,  such  payment  can- 
not be  defeated  by  the  sole  failure  of  a  Government  officer  to  perform  a 
duty  in  furnishing  evidence  required  by  regulations  (Woolner's  case, 
13  C.  Ch,  305).  It  would-  be  abhorrent  to  reason,  and  a  manifest  in- 
justice, to  permit  a  right  to  be  thus  defeated.  In  a  controversy  be- 
tween private  citizens,  involving  a  similar  principle,  no  party  has  ever 
been  permitted  to  plead  his  otcn  wrongful  default  to  save  himself  from  a 
liability,  which  would  exist,  if  he  had  performed  his  duty.  The  rule  of 
law  goes  still  further,  and  relieves  a  claimant  from  performing  condi- 
tions, w.hich  he  has  agreed  and  failed  to  perform^  when  his  failure  is 
caused  by  the  fault  of  the  party  liable  in  case  of  performance.  Thus,  it 
is  shown  by  high  authority,  in  discussing  the  subject  of  *'  excuse  lor 
non-performaMce  of  a  condition  precedeut,"  that  i>erformance  is  excused, 
if  "thedefendent  either  prevented  the  performance,  or  rendered  it  un- 
necessary to  do  the  prior  act,  by  his  neglect,  or  by  his  discharging  the 
plaintiff  from  performance"  (I  Cliitty,  PL,  320, citing  Hotham  i?.The  East 
India  Co.,  1  T.  1^,  038;  Co.,  Litt.,  200  b  ;  Bowes  and  others  v.  Howe, 
oTaun.,  30;  Ferry  r.  Williams,  8  Id,,  70;  Smith  v,  Wilson,  8  East,  443) 
and  see  Ne>vcomb  v,  BracketL  (10  Mass.,  101). 

And  again,  it  said,  that: 

"If  one  party  is  prevented  from  fully  performing  his  contract  by  th^ 
fault  of  the  other  party,  it  is  clear  that  the  party  thus  in  fault  cannot 
be  allowed  to  take  advantage  of  his  own  wrong,  and  screen  himself 
from  payment  for  what  has  been  <lone  under  the  contract"  (2  Pardons, 
Cont.,  0th  ed.,  523,  citing  Planche  v,  Colburn,  8  Bing.,  14;  Goodman  r. 
Pocock,  15  Q.  B.,  570 ;  Moulton  t\  Trask,  9  Met.,  577 ;  Floagland  r.  Moore, 
2  Blackf.,  107;  Bannister  v.  Read,  1  Oilman,  111.,  92;  Selby  r.  Hutch- 
inson, 4  Id.,  319;  Webster  v.  Enfteld,  5  Id.,  298;  Derby  v.  Johnson,  21 
Vt.,  17;  Clark  v.  Marsiglia,  1  Denio,  317). 

In  Bowery  National  Bank  v.  Mayor,  &c.,  of  the  City  of  New  York  (03 
N.  Y.,  330,  339,  340)  an  oflficer— the  water  i)urveyor— refused  to  give  to 
a  claimant  entitled  thereto  a  certificate  of  the  performance  of  a  con- 
tract, because  such  officer  was  enjoined  by  a  court  from  doing  so :  Fol;;er, 
J.,  in  deciding  that  this  refusal  could  not  in  law  defeat  the  right  of  the 
claimant  to  recover,  said : 

'*  It  was  necessary  for  them,  either  to  prove  upon  the  trial  the  mak- 
ing of  such  certificate  by  him  [the  water  purveyor],  or  to  show  that  it 
was  refused  unreasonably,  or  in  bad.  faith.     It  was  unreasonable  to  re- 
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fuse  it,  if  it  ought  in  the  contemplation  of  the  contract,  to  have  been  gi  ven. 
In  snch  contemplation  it  ought  thus  to  have  been  given,  when  in  very 
fact  and  beyond  all  pretence  of  dispute,  the  state  of  things  existed,  to 
which  the  water  purveyor  was  to  certify,  to  wit:  the  full  completion  oi 
the  contract  in  each  and  every  one  of  its  stipulations.  That  such  state 
of  things  did  exist,  is  conceded.  It  is  claimed,  however,  that  the  water 
jiurveyor  refused,  because  he  was  forbidden  by  the  valid  injunction  order 
of  a  competent  judicial  officer,  and  that  hence  he  had  good  reason  for 
i-efusing.  This  might  be  a  protection  to  him  from  personal  consequences. 
Such  interference  by  a  third  party  does  not,  however,  enter  into  consid- 
eration of  the  qnestion,  whether  a  contracting  i)arty  is  to  be  excused 
from  the  literal  observamce  of  a  technical  condition  precedent,  where 
there  is  a  lack  of  goo<l  reason  for  exacting  strict  performance.  In  that 
consideration,  we  have  to  do  only  with  the  circumstances  of  the  con- 
tract, and  the  objects  sought  to  be  accomplished  by  that  condition  in  it, 
and  whether  thos**,  being  strictly  held  and  applied  in  all  force  agfiinst  the 
promisor,  the  whole  purpose  of  the  condition  has  been  fully  and  exactly 
achieved.  Then,  for  the  umpire  between  the  contracting  parties  to  re- 
fuse his  formal  approval,  is  unreasonable;  because  there  is  nothing  in  the 
situation  of  the  contracting  parties,  nor  in  the  way  in  which  they  have 
I)erformed  the  contract,  nor  in  any  of  the  results  anticipated  by  the  con- 
ditions of  it,  that  renders  a  refusal  just  or  proper.  It  would  be  unreason- 
able, that  if  the  judgment  of  the  umpire  had  pronounced  the  contract 
fully  completed,  his  sudden  ph^'sical  iniirmity  (his  insanity  for  example), 
or  bis  death,  disenabling;  him  from  putting  his  signature  to  a  certiticate 
to  thateft'ect,  should  deprive  the  contractor  of  a  right  of  action,  on  ac- 
count of  the  non -product ion  of  it.  The  injunction  order  is  like  that — it 
is  that.  It  has  not  prevented  the  assent  of  the  skill  and  judgment  of  the 
water  purveyor,  that  the  contract  has  been  fully  completed.  It  only  stays 
bis  hand  from  expressing  in  writing  his  conviction.  A  refusal  for  that 
cause,  is  based  upon  something,  far  apart  from  the  non-performance  by 
the  contractor  of  his  duty^  under  the  contract,  far  a]>art  from  the  attain- 
ment by  the  municipality  of  the  objects  and  benetits  of  the  condition; 
something  which  is  the  act  of  a  stranger  to  the  contract,  and  should 
not  affect  the  contractor,  and  hence  is,  as  to  him,  and  as  to  the  contract 
aud  conditions,  unreasonable. 

"  When  it  was  conceded,  that  the  assignors  of  the  plaintiffs  had  fullj' 
completed  the  contract,  that  the  refusal  to  give  a  certiticate  admitted 
that  fact,  aud  was  toanded  upon  something  extrinsic  to  their  perform- 
ance; that  refnsal  was  unreasonable,  in  a  proper  api)lication  of  the 
legal  idea  of  that  term,  in  such  connection."* 

•  Since  the  foregoing  was  written  the  recently  publisbed  volume  107  of  the  Supreme 
Court  R**port8,  containing  the  case  of  Campbell  r.  United  States,  reviews  the  decision 
in  the  Campbell  case,  12  Conrt  CI.,  470,  and  thus  sustains  some  points  above  decided 
by  the  Comptroller. 

Mr.  Jostice  Miller,  in  delivering  the  opinion  in  Campbell  r.  United  States,  107  U. 
S,41(Mll,Bayti: 

The  argnmeut  of  counsel  for  the  United  States  is,  that  until  the  officers  of  the 
en etoms  comply*  with  all  the  regulations  of  the  Secretary  of  the  Treasury,  and  the  col- 
lector Issues  the  drawback  certificate,  the  law  imposes  upon  the  United  States  no 
oMigation  to  pay  anything  for  snch  drawback  ;  that  the  law  conferred  upon  the  Sec- 
retary the  right  to  make  the  regulations,  and  the  collector  the  power  to  make  the  cer- 
titicate for  payment  of  drawback,  and  that  the  refusal  of  the  collector  to  perform 
the  duties  imposed  upon  him  preliminary  to  making  his  certificate,  and  then  refusing 
the  certificate,  totally  defeats  the  claim  of  the  party,  who,  by  the  law,  is  gniiranteed 
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The  conclusion  is  irresistible  that,  as  a  g:eneral  rule,  one  party  to  a 
contract,  who  performs  all  the  conditions  which  it  requires  of  hira,  ex- 
cept such  as  he  cannot  perform  by  reason  of  the  fault  of  the  other  party, 
is  entitled  to  a  remedy  undersuch  contract.  The  Government  mavnot 
generally  be  liable  for  the  torts,  misfeasances,  or  non-feasances  of  its 
oncers  (Gibbons  v.  United  States,  8  Wall.,  269  j  Nichols  v.  United  States, 
lid.,  122;  United  States  v,  Kirkpatrick,  9  Wheat.,  720 ;  Dox  et  al.  v.  The 
Postmaster-General,  1  Pet.,  318;  Con  well  r.  Voorhees,  13  Ohio,  523;  the 
Flushing  Ferry  Go's  case,  G  Ct,  Gl.,  1 ;  Keifer's  speech,  House  Reps.,  De- 
cember 13, 1878;  Lawrence,  Law  of  Claims  against  Governments,  House 
Eeport,  No.  134,  2  sess.,  42  Cong.,  ch.  iv,  p.  274) ;  but,  in  its  dealings  iu 
the  nature  of  contract  with  a  citizen,  it  is  generally  subjected  to  the 
same  rules  of  law  and  evidence  a«  any  other  corporation  or  person  (The 
United  States  v.  Bank  of  the  Metropolis,  15  Pet,  377 ;  Cotton  v.  The 
United  States,  11  How.,  231  ;  The  Floyd  Acceptances,  7  Wall.,  6061 
Vermilye  &  Co.  t?.  Adams  Express  Co.,  21  Id.,  138;  United  States  r. 
Cook,  19  Id.,  594;  Cooke  et  al.  v.  United  States,  91  U.  S.,  39G;  4  Op. 
Att.-Gen.,  90 ;  Id.,  295 ;  8  Id.,  1).  For  the  reasons  stated,  it  is  held  that 
the  wrongful  failure  of  an  officer  of  the  Government  to  furnish  evidence 
in  support  of  a  drawback  claim,  which  it  is  his  duty  to  furnish,  cannot 
defeat  such  claim.  His  failure  to  do  so  is  wrongful,  whether  occasioned 
by  (a)  honest  neglect,  (b)  fault,  or  (c)  fraud.     This  conclusion  is  reached. 


a  riglit  to  his  drawback,  and  who  hiis  complied  with  all  that  the  law  requires  of  bim 
to  secure  and  enforce  it.     To  the  same  effect  is  the  opinion  of  the  Court  of  Claims. 

It  would  be  a  curious  thing  to  hold  tli»t  Con|;re8S,  after  clearly  (U'rtning  the  ri^'lit 
of  the  importer  to  receive  drawback  u[k)u  subsequent  exportation  of  the  i'liported 
article  on  which  he  had  paid  duty,  had  empowered  the  Secretary  by  regiilation>«, 
which  mitrht  be  proper  to  secure  the  G^vernMwMit  against  fraud,  to  defeat  totally  the 
right  which  Congres-s  had  granted.  If  the  regulations  of  themselves  worked  such  a 
result,  no  court  would  hesitate  to  hold  them  invalid  as  being  altogeth<*i  unroisouablt*. 

Hut  the  regulations  in  this  case  are  not  unreiusonable,  nor  do  ey  interpose  any 
obstacle  to  the  fnll  assertion  and  adjustment  of  plaintiff's  right.     *     *     • 

The  Court  of  Claims  makes  the  mistake  of  supposing  that  the  claim  is  founded  on 
the  regulations  of  the  Secretary  of  the  Treasury.  TJiis  view  cannot  be  sustained.  It 
is  the  law  which  gives  the  right,  and  the  fact  that  the  custom  officers  refuse  to  »>beT 
these  regulations  cannot  defeat  a  right  which  the  act  of  Congress  gives.     •     •     • 

Neither  the  act  of  Congress,  nor  any  rule  of  construction  known  to  us,  makes  tin* 
claimant'K  riijht,  when  the  facts  on  which  it  dej)ends  are  clearly  established,  to  turn 
upon  the  view  which  the  collector,  or  the  Secretary,  or  both  combineil,  may  enterrain 
of  the  law  upon  that  subject,  and  nuich  less  upon  their  arbitrary  refusal  to  perform 
the  services  which  the  law  imposes  on  them. 

A  suggestion  is  nuide  that  the  right  to  enforce  the  drawback  in  the  court  is  aflected 
by  the  fact  that  it  is  a  gratuity. 

It  hivs  never  been  supposed  that  there  was  a  gratuity  in  all  the  cases  where  the  im- 
ports are  free  of  duty.  The  purpose  of  the  drawback  provisuin  is  to  make  duty  fre*. 
imports  which  are  manufactured  here  and  then  returned  whence  they  came  or  to 
some  other  foreign  country,  articles  which  are  not  sold  or  c<msumed  iu  the  Uuitnl 
States.  •  •  »  Hnt  if  it  were  a  free  gift,  it  is  not  for  the  officers  of  the  Grovem- 
ineul  to  defeat  the  will  of  Congress  ou  this  subject  by  refusing  to  execute  the  law. 
(See  Railroad  Company  t'.  Smith,  9  Wall.,  99 ;  French  r,  Fyan,  93  V.  S.,  17.) 


Right  to  Drawback — Exporterf^  Case,  27 

withoat  inquiring  now  as  to  the  directory  character  of  the  regulation  re- 
quiring such  official  action  and  evidence. 

2.  The  failure  of  an  officer  to  comply  with  regulations  may  arise  by 
reason  of  a  similar  failure  of  a  claimant,  without  fraud,  and  these  double 
failures  are  affected  by  the  same  or  similar  principles,  and,  for  all  prac- 
tical purposes,  may  b^  resolved  into  the  single  failure  of  the  claimant. 
If  the  regulations  are  absolute^  such  failure  is  fatal  to  a  claim  for  draw- 
biick:  if  the  regulations  2iVQ  directory^  it  is  not  necessarily  so.  The  two 
priucipal  aud  essential  facts  which  give  a  right  to  drawback-payment, 
aud  which  are  of  the  esaence  and  substance  of  the  right,  are  the  payment 
of  internal-revenue  tax  by  the  manufacturer  on  his  products,  and  their 
exportation.  The  chief  and  essential. objects  of  the  regulations  are,  to 
secure  the  evideuce,  official  aud  otherwise,  of  these  two  facts,  and  to 
limit  the  time,  within  which  certain  acts  shall  be  done,  and  within 
which  some  of  the  requisite  evidence  shall  be  filed.  Thus,  the  regu- 
lations direct  the  exporter — (1)  at  least  six  hours  previous  to  lad- 
ing articles  on  shipboard  for  export,  to  tile  with  the  collector  of  cus- 
toms a  notice  of  intention  to  export;  (2)  within  ten  days  after  the 
clearing  of  a  vessel,  to  tile  with  the  collector  an  entry  of  the  merchan- 
dise, and  an  affidavit  in  prescribed  form  ;  (3)  within  sixty  days  after  the 
clearing  of  the  vessel,  on  which  the  exported  goods  were  laden,  to  tile 
with  the  superintendent  of  exports  a  bill  of  lading,  aud  a  certificate 
from  the  collector  of  internal  revenue  of  the  payment  of  tax;  aud  (4), 
within  a  reasonable  time,  to  file  with  the  snperintentfent  of  exports  a 
landing  certificate.  The  regulations  also  direct  the  proper  officers  as  to 
the  manner  of  performing  prescribed  duties,  and  of  furnishing  specified 
forms  of  evidence,  and  finally  require  the  superintendent  of  exports 
to  transmit  a  complete  set  of  original  proofs,  except  the  landing  certifi- 
cates, to  the  Commis.si(iner  of  Internal  Eevenue,  in  order  that  he  ma}' 
award  the  amount  due  to  the  claimant.  These  regulations  do  not,  in 
t(Tuis,  declare  that  proofs  secured  in  the  forms  which  such  regulations 
require  shall  be  the  exclusive  or  only  evidence  which  may  be  received 
to  support  a  claim,  or  that,  if  any  required  act  is  not  done,  or  any  re- 
quired evidence  is  not  filed  within  the  specified  time,  a  later  period  will 
not  be  permitted :  they  are  affirmative^  not  negative^  in  terms. 

The  question  remains,  whether  the  regulations  mentioned  are  absolute 
or  directory.*    The  difference  between  the  effect  of  a  mandatory^  or  per- 

*  In  Hardcastle  (Statutory  Law,  15)  it  is  said : 

''The epithet  ^Imperatives  is  used  with  reganl  both  to  enabling  acts,  and  also  with 
Ffganl  to  statntes  which  create  duties.  A  statute  which  creates  a  duty  is  called  Mm- 
penitive'  if  it  is  not  optional  whetlier  that  duty  be  performed  or  not.  Again,  when  a 
statate  is  passed  for  the  purpose  of  enabling  sonietliing  to  be  done,  and  which  pre- 
aohlies  the  forin:iIities  which  are  to  attend  iis  performance,  those  prescribed  formali- 
ties) which  are  essential  to  the  validity  of  the  thing  wheu  done  are  called  imperatire  or 
absolute;  bat  those  which  are  not  essential,  and  may  be  disregarded  without  invali- 
dating the  thing  to  be  done,  are  called  directory," 

Iq  a  foot  noto  Hardcastle  ( Id.)  says  : 

''Mr.  Sedgwick,  in  his  treatise  on  Statntory  Law,  ed.  2,  p.  318,  points  out  that  it  is 
•uin^' what  singular  that  this  epithet,  'directory,' should  be  used  in  this  sense  when 
applied  to  8tatat66,  whereas,  stHctly  speaking,  it  is  synonymous  with  '  mandatory.' 
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haps  it  may  more  properly"  be  called  an  abttolute,  statute  and  of  a  direcf- 

ory  one,  has  been  well  described  by  say  in  if,  that — 

"  If  ail  absolute  enactnieiit  be  ne^jlected  or  contravened,  a  court  of  law 
will  treat  the  tliinf*  which  is  beinj;  dime  as  invalid  and  altogether  void, 
but  if  an  enactment  be  merely  directory^  it  is  immaterial,  so  tVir  as  relates 
to  the  validity  of  the  tiling  which  is  being  done,  whether  it  is  complied 
with  or  not"  (Hardcastle,  Statutory  Law,  128). 

It  was  said  by  Lord  Ctuni)bell  in  Liverpool  Bank  r.  Turner  (30  L.  J , 

Ch.,  380),  with  regard  to  enactments  expressed  in  mere  affirmative  lau- 

guage,  that: 

"No  universal  rule  can  be  laid  down  as  to  whether  mandatory  enact- 
ments shall  be  considered  directory  only,  or  obligatory,  •  •  •  bnt 
it  is  the  dut3'  of  courts  of  justice  to  try  to  get  at  the  real  intentmn  of  the 
legislature  by  carefully  attending  to  the  whole  scope  of  the  statute  to  be 
construed  "  (Hardcastle,  Statutory  Law,  129). 

The  authorities  recognize  a  difference  between  statutes  in  affirmative, 
and  those  in  negative,  terms.    Thus,  it  is  said: 

"  If  the  requirements  of  a  statute  which  prescribes  the  manner  in  which 
something  is  to  be  done  be  expressed  in  negative  language,  that  is  to 
say,  if  the  statute  enact  that  it  shall  be  done  in  such  a  manner  and 
in  no  other  manner,  it  has  been  laid  down  that  these  requirements  areiu 
all  cases  absolute,  and  that  neglect  to  attend  to  them  will  invalidate 
the  whole  proceeding''  (Hardcastle,  Statutory  Law,  130). 

But,  when  a  statute  attirmaiively  prescribes  or  regulates  the  way  in 
which  something  is  to  be  done,  with  no  negative  expressed,  such  statute 
is  generally,  but  not  always,  directory.  The  rule,  by  which  it  may  gen- 
erally be  determined,  whether  such  statute  is  absolute  or  directory,  has 
been  stated  by  Lord  Mansfield  in  Rex  v.  Loxdale  (1  Burr.,  447);  in 
which  case  he  says: 

"There  is  a  known  distinction  between  circumstances  which  are  i\f 
the  essence  of  a  thing  required  to  be  done  by  an  act  of  Parliament,  and 
clauses  merely  directory,'^' 

In  Pearce  v,  Morrice  (2  Ad.  and  E.,  90),  Taunton,  J.,  said  that  he 
understood  "the  distinction  to  be,  that  a  clause  is  directory  where  the 
provisions  contain  mere  matter  of  direction  and  nothing  more"  (Haixl- 
castle,  Statutory  Law,  134).     There  are  many  cases,  which  illustrate 

Thim,  ill  JCnhriHilc  v.  /Mif,  1  Ex.,  823,  Pollock,  C.  B.,  UHecl  tin*  woni  with  regard  to  a 
coiiiniercial  letter  of  iuHtnictioTiH  in  tlic  8«*nH«  of  *  iiianclatorv.'" 

BiNliop,  in  liiti  work  on  the  Written  Lawn,  <;oiienilly  uses  the  word,  "  niandat^rv, 
and  HouietimeH  "  iinp»»rntive,"  as  the  opponile  of  "directory." 

In  Potter's  Dwarris  (Statutes, 2*21),  it  is  said: 

"  Statutes  also  are  sometiine.s  only  direc'ori/  what  is  to  be  done ;  at  other  tinier  cow- 
pnhory:  that  is,  according  to  tlieir  provisions,  discrrtionary  or  imptratire.  The  8tat.,4.'^ 
Eliz.,  c.  2,  s.  5,  enacted  that  male  ap[)r(Mitices  should  be  bound  <Mit  l»y  the  parish  till 
the  aj;e  of  twenty-f«»ur;  yet  a  binding  till  twtjuty-one  was  held  to  confer  a  settlement; 
lor  the  statute  is  only  direvtoni,  and  not  compulnori/  in  this  respwt. 

*'ln  Pearse  r.  Mornce,  Taunton,  J.,  said:  'I  understand  the  distinction  between 
dircctorif  and  imperative  statutes  to  be  that  a  clause  is  ^fire<;fon/,  when  the  prov'sions 
contain  ineie  matter  of  direction  and  nothing  nmre  ;  but  not  so,  where  they  are  f"l- 
lowe<l  by  such  words  as  are  used  here,  viz:  that  anything  done  contrary  to  such  pro- 
visions shall  be  null  and  void  to  all  intents.  These  words  give  a  direct,  positive,  and 
abs<dute  pndiibition.  If  they  are  not  obligatory^  I  cannot  conceive  to  myself  any 
words  which  tan  have  a  prohibitory  force.' " 
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the  principle  that,  when  a  statute  directs  that  evidence  be  furnished  in 
griven  forms  and  within  specified  times,  with  no  express  or  implied  nega- 
tive as  to  other  forms  or  times,  snch  statute  is  merely  directory. 

In  Bishop  (Written  Laws,  255),  it  is  said: 

**  Generally,  when  no  ri/ofhts  will  be  impaired,  provisions,  with  no  nega- 
tive words  or  implications,  concerning  tlie  time  and  manner,  and  more  es- 
pevially  the  time,  in  which  official  persons  shall  perform  designated  acts,  are 
directory*  Of  this  sort,  for  exami)le,  is  the  reciuirement  that  the  court 
which  sentences  a  prisoner  to  the  State  prison  'shall  so  limit  the  time 
^>f  sentence  that  it  will  expire  between  the  mouths  of  March  and  Novem- 
Iht.'  a  sentence,  in  disregard  of  it,  is  not  void.  And  largely  the  stat- 
utes relating  to  the  time  and  manner  of  summoning  and  bringing  in 
jurors  are  of  this  class.  The  same  is  true  of  those  providing  for  other 
^tt^ps  in  a  judicial  cause.  But  a  i)roviHion  of  this  or  any  other  sort  which, 
though  in  the  nature  of  a  command  to  an  officer  or  court,  confers  rights 
on  parties,  is  generally'  or  always  mandatory.  A  familiar  illustration  of 
this  kind  of  statute  is  one  giviug  the  prevailing  party  costs;  they  can- 
U(>t  be  withheld  at  the  discretion  of  the  judge.'' 

Time  is  not  generally  of  the  essence  of  a  contract,  unless  made  so  by 
its  terms  or  evident  purpose  (3  Parsons,  Oont.,  6th  ed.,  384). 

The  regulations  applicable  here  were  noi  designed  as  *ii  statute  of  limit- 
oiions  against  the  right  of  a  claimant,  but  only  to  expedite  the  perforni- 
anreof  certain  acts,  and  the  furnishing  of  evidence. 

Regulations  may  be  absolute  or  directory  in  their  application  to  account- 
ing officers.  The  authority  which  makes  them  can  modify  or  suspend 
them  as  to  any  case,  or  class  of  cases,  or  generally. 

The  conclusions  are  (1)  that,  on  est^ablished  legal  principles,  the 
^^tfisence^  of  the  evidence  required  of  a  claimant  for  drawback  is  suffi- 
cient legal  proof  that  he  has  manufactured  goods,  has  paid  the  inter- 
nal-revenue tax  thereon,  and  has  exported  the  same ;  (2)  that  the  regu- 
lations on  the  subject  of  evidence  in  support  of  these  facts  are  directory 

•  lu  Hiipport  of  this,  Bmbop  citea:  Pond  r.  Ne^us,  3  Matw.,  2W ;  Kex  r.  Leicester,  7 
n.  and  C,  6  ;  Kex  r.  Denbysbire,  4  East,  442  ;  Keg.  v.  Rocheater,  7  Kllis  and  B.,  910  ; 
KV;;.  r.  IngaU,2  Q.  B.  D.,  199 ;  People  v.  Allen,  6  Wend.,  486 ;  People  r.  Peck,  11  Wend., 
'"'  i:  Marchant  r.  Langworthy,  6  HiU,  N.  Y.,  646  ;  Hcioker  r.  Young,  5  Cow.,  269;  ex 
fMH-tf  Heath,  3  HiU,N.  Y..  42  ;  Colt  r.  Even,  12  Conn.,  243;  Wan-kou-cbaw-neek-kaw  r. 
L  iiited  States,  Morris,  332,335  ;  Walker  v.  Chapman,  22  Ala.,  116;  People  v,  Couk,  14 
Karh.,  259 ;  the  State  r.  Click,  2  Ala.,  26 ;  McGuffie  v.  the  State,  17  Ga.,  497  ;  Hart  r. 
Plum,  14  Cal.,  148 ;  People  f.Lake.  33  Id.,  487;  Wheeler  r.  Cl?ica«?o,  24  III,  105  ;  Saint 
Liuii.s  Connty  Court  r.  Sparks,  10  Misso.,  117;  Blimm  r.  Commonwealth,  7  Bush,  320  ; 
Torrey  r.  MUlbury,  21  Pick.,  64;  Parchman  r.  the  Stat-e,  2  Texas,  Ap.,  228;  Lacka- 
wanna Iron,  &c.,  Co.  r.  Little  Wolf,  38  Wis.,  152;  Kex  r.  Sparrow,  2  Stra.,  1123  ;  the 
^tat*-  r.  Camden,  10  Vroom,  620 ;  Lee  v.  the  State,  49  Ala.,  43 ;  Limestone  r.  Kather,  48 
Ala  .  433 ;  Ryan  v,  Valandingham,  7  Ind.,  416  ;  Merrill  v.  the  State,  46  Ala.,  82;  Boy- 
kiu  r.  the  State,  50  Missis.,  375  ;  Wright  ».  Sperry,  21  Wis.,  331 ;  McRoberts  r.  Winant, 
15  Abb.,  Pr.,  N.  S.,21U;  Le  Fenvre  r.  Miller,  8  Ellis  and  B.,  321.  And  see,  besides  the 
oxh^T  cases  eit«d  to  this  section.  Striker  v,  Kelly,  7  Hill,  N.  Y.,  9;  Wiggin  v.  New  York, 
:>  Paige,  16;  McBee  v.  Hoke,  2  Speers,  138  ;  the  State  r.  Hill,  Id.,  150;  Eustis  r.  Kid- 
der, 26  Mftine,  97 ;  Rex  r.  Page,  12  Mod.,  123 ;  Rex  v.  Ingram,  1  Ld.  Raym.,  215 ;  Steele 
r.ihe  S%&te,  1  Texas,  142;  Dyches  v.  the  State,  24  Id.,  266 ;  People  v.  Wellor,  11  Cal., 
VJ. 
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as  to  its  form  and  the  time  of  fiiriiishin;r  it,  and  of  performing  the  acts 
required  as  a  me^ins  of  supplying  prtK>fs ;  and  (3)  that  this  construc- 
tion is  essential  to  attain  substantial  justice  and  to  secure  to  manu- 
facturers and  exporters  rights,  which  the  i>olicy  of  the  law  regards  as 
entitled  to  favor  and  protection. 

3.  If  a  claimant  for  drawback  Iraudulcntly  disregards  the  regula- 
lations,  he  cannot  ask  the  aid  of  accounting  otlicers  to  relieve  him  from 
the  consequence  of  his  own  wrong,  or  to  secure  payment. 

The  foregoing  i)rinciples  have   been  stated  l>ecause  of  their  impor- 
tance in  considering  claims  in  th^*  Tr»»asury  Department.     The  claims 
now  being  considered  must  be  disallowed,  not  because  of  a  failure  to 
comply  with  the  regulations,  but  because  of  the  total  failure  to  furnish; 
evidence  sullicient  under  the  statute  to  justify  payment. 

Treasury  Department, 

Fimt  Comptroller's  Ojfice^  January  15,  18S4. 


IN  THE  MATTER  OF  THE  PAYMENT  OF  THE  FEKS  OF  THE  MARSHAL  OF 
THE  DISTRICT  OF  COLUMBIA  FOR  SERVIiES  IX  CASES  IN  THE  POLICE 
COURT  OF  THE  DISTRICT.— McMICHAELS  CASE. 


1.  The  fees  due  the  Marshal  of  the  Distrii-r  of  Ct)himl»ia  lor  services  in  cashes  in  the 

polic  e  court  of  said  District,  ami  the  <»ther  expenses  of  saitl  court  are  payable  from 
appropriations  made  by  Conj^resi  for  th»*  expense's  »>f  the  District. 

2.  The  act  of  June  17,  lt-70  (liJ  Slat..  l.V>.  sec.  ir»\  and  the  act  of  February '21,  ItCl 

(/ei.,  4*29.  sec.  4),  as  carried  into  the  Re\  isetl  Statutes  rehitin*;  to  the  District  of 
Columbia,  mictions  1071*  and  10*0,  in  lelation  t«)  the  payment  of  such  fees  and 
expenses  from  tines,  i)enaltit*>,  and  forlVitures  a«ijud^ed  in  said  court,  are  modi- 
fied by  the  act  of  Jnr.e  11,  1S7S  (-JO  Id,,  104.  sec.  :<,  4),  and  by  the  act  of  July  1, 
l-^ri  {^^^  Id.,  144.  sec.  :?). 

3.  Bundy's  case  (1  Lawrence,  Cornpt.  Dec. 'id  eil.,  l'^^.  toU«>wed. 

4.  The  marshal  of  the  District  of  C<dumbia  shojihl  submit  monthly  accounts  for  his 

completed  service  to  the  Commissionei^  of  the  Di"«trict. 

5.  The  returns  made  by  the  marshal  or  his  deputy  on  writs  issued  from  the  police  conrt 

showing  service  thereof  are  not  ci>ncliisive  upon  the  Couimissioners  of  the  Dis- 
trict. 

6.  The  major  of  police  may  serve  process  in  certain  ca-^es  speeitied  by  statute. 

December  L3,  1883,  Chiyton  McMichael,  Marshal  of  the  District  of 
Cohunbia,  by  letter  snbiuitted  to  the  First  Coin|)tn)lK»r  certain  questions 
relative  to  the  payment  by  the  Commis.^iiniersof  the  District  of  Colani- 
bia  of  fees  for  his  services  in  cases  in  the  Police  Court  of  the  District, 
which  are  answered  by  the  follow  in  <x  opinion  : 


Opinion  by  William  Lawrence,  F/r.vf  Comptroller, 

1.  One  inquiry  is,  whether  the  Marshal's  fees  and  other  expenses  of 
the  Police  Court  should  be  paid  out  of  tines,  penalties,  and  forfeitures 
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adjnclged  in  said  court,  aud  the  sarplas  be  taraed  over  by  the  Marshal 
to  the  CoUexitor  of  the  District.  The  acts  of  June  17,  1870  (16  Stat., 
Lio,  sec.  15),  and  the  act  of  February  21,  1871  (16  /d.,  429,  sec.  41),  as 
carried  into  the  Revised  Statutes  relating  to  the  District  of  Columbia, 
sections  1079  and  1080,  are  cited  as  supporting  an  affirmative  answer 
to  this  question.  But  these  provisions  are  modified  by  the  act  of  June 
11,  1878  (20  id.,  104,  sec.  3,  4),  which  requires  the  Commissioners  of 
tlie  District  to  submit  to  Congress  estimates,  including  an  "  itemized 
statement  and  estimate  of  the  amount  necessary  to  defray  the  expenses 
of  the  government  of  the  District  of  Cohimbia''  for  each  fiscal  year, 
and  which  provides  that  "the  appropriations  to  be  made  by  Con- 
jrress  •  •  •  shall  be  disbursed  for  the  expenses  of  said  District,  on 
itemized  vouchers  ♦  ♦  ♦  approved  by  the  Auditor  of  the  District '' ; 
and  by  the  act  of  July  1,  1882  (22  Id.j  144,  sec.  3),  which  provides  that 
.'  all  revenues  of  the  District  *  ♦  ♦  from  taxes  or  otiiericise  shall 
lie  deposited  in  the  Treasury  of  the  United  States  as  required  by  the 
provisions  of  section  four  of  an  act  approved  June  eleventh,  eighteen 
bundred  ;ind  sevent3 -eight,  and  shall  be  drawn  therefrom  only  on  requi- 
sition of  the  Commissioners  of  the  District  ♦  *  *  specifying  the 
u])propriation  upon  which  the  same  is  drawn."  See  also  act  March  3, 
1S79  (20  Stat,  410);  act  March  3,  1881  (21  Id.,  466,  sec.  2);  act  March 
:•»,  1883  (22  Id.,  470,  sec.  2).  Thi^  is  further  shown  by  the  acts  making 
ai)])ropriations  for  the  expenses  of  the  District,  specifying  expenses  of 
the  Police  Court,  and  **  United  States  Marshal's  fees.''  Act  March  3, 
1.S33  {Id.,  467);  and  prior  appropriation  acts.  This  question  has  already 
been  decided.     (Bandy's  case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  184). 

2.  The  statute  requires  the  accounts  of  disbursements  of  the  Commis- 
sioners of  the  District  to  be  made  monthly  to  the  accounting  officers  of 
the  Treasury  Department.  (Rev.  Stat.,  3622;  act  March  3,  1883,  22 
Stat.,  471,  sec.  2;  and  prior  appropriation  acts  for  the  District.)  The 
inference  seems  properly  to  follow  that  the  Marshal  should  submit 
monthly  accounts  for  his  completed  service  to  the  Commissioners  of  the 
District. 

3.  The  act  of  June  11,  1878  (20  Stat.,  105,  sec.  4),  provides  that  the 
di.sbarsements  for  the  District  shall  be  made  "on  itemized  vouchers 
which  shall  have  been  audited  aud  approved  by  the  auditor  of  the  Dis- 
trict of  Columbia,  certified  by  said  Commissioners  [of  the  District],  or  a 
majority  of  them."  This  statute  devolves  upon  these  officers  the  duty 
of  ascertaining  whether  services  claimed  to  have  been  rendered  have 
in  fact  been  so,  and  generally  of  ascertaining  the  legal  validity  and  jus- 
tice of  claims  presented,  after  which  all  are  to  be  examined,  and  finally 
and  authoritatively  decided  on  by  the  proper  accounting  officers  of  the 
Treasury  Department.  The  returns  made  by  the  Marshal  or  his  deputy 
on  writs  issued  from  the  Police  Court  showing  service  thereof,  are  not 
coDclosive  on  the  Commissioners,  but  they  may  ascertain  their  correct- 
ness upon  proper  evidence,  and  refuse  payment  for  service  if  they  find 
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it  was  not  made  by  such  Marsb  il  or  bis  <lt-j>aty.       Bn»wuin;^  r.  Haufonlf 
olh-n.  '>'^> :  Crocker.  Sbei  iff^,  ^c.  143.      Tbe  M.ijor  of  Police  may  serve 
prtH:e.«vs  in  certain  cases,     i  liev.  Srat.,  I).  C,  l<»»>3.  KmW,  1<m37,  10<>S.    See 
Ex  parte  Roberts,  2  Abb.,  C.  C,  I't^j., 
Tbe  Marsbal  will  be  advised  accoidingly. 

Treasury  Department, 

Firnt  Comptroller  i  Oj^we^Jit/tuari/  10,  1SS4. 


IS  THE  MATTER  OF  THE  Al'THORITY  OF  THE  HEAD  OF  AX  EXECUTIVE 
PEPAUTMEN'T  TO  PROHIBIT  ATTORNEYS  «»R  CLAIM  AGENTS  FROM  ACT- 
IN*;  FUR  CLAIMANTS   jx  SLVH   DEPAR  TMENTs.— CLAIM  AGENTS*  CASE. 


.  Th*-  r^lit.  a**  an  aj^ut  of  rl.iiniaTiT*.  to  prttti.-*-  i  •  I'orv  :he  N#»vt'r.il  d»?partmeiits  of 
x\:r  ix«»\friiiii»'iir,  i-  a  proprriy  ri^ht.  «>f  w  !ii  li  ti'lz^.-nsraunot  l>e  »lepriv«d,  except 
i::.o:i  ci»-ar  i»r«M»f  oi  tlit-ir  unntncss  lor  -ium  ♦*nio'<»viiifnt.  l»v  reason  of  their  im- 

•J.  Pi«'«  »-i'«liii^^  lH-f«.r»^  a  tif  part!ii«'nt.  fur  tb«*  ili>.'iarrin^  oi  such  a-^ent,  are  analogous  to 
ItHf  t'ftWii^^  in  courts  (if  law  in>titu!c.l  for  the  njiui*?  p;irj>4>s»-. 

Tbe  f(>ib>win;r  extract  from  a  letter  a«ldressed  by  tbe  Honorable  Sec- 
retary of  tbe  Interior  to  tbe  Honorable  (.Commissioner  of  Pensions  is  pub- 

li>b»'tl  for  infoiHiation: 

Department  of  the  Interior, 

1^  \is  h  I  ngton.  J  a  n  u  a  ry  3,  lvJS4. 

To  tbe  Commissioner  of  Pensions: 

4S1R:  I  liavi*  considereil  your  letter  t»f  tbe  4tb  ultimo,  submitting  cer- 
tain jhiiMTs  relatinj:  to  K.  H.  G.,  an<l  reiterating  your  recMnmendation 
of  tbt'  'M  ultimo,  tbat  s^iid  [E.  H.  G.]  be  disbarred  from  practicing  befoi^e 
y<inr  r>lli4-e.  Among  tbe  i)apers  are  certain  cbarges  against  [said  E.  U. 
G.  and  respondent's  answers  tbereto.  Tbese  cbarges  are,  in  general, 
tbe  jinvNcntation  of  a  false  cbiim  for  ]MMislon  witb  intention  to  defraud, 
and  false  representation  of  pension  laws  as  to  desertion,  and  are  met  by 
general  and  specific  denial  on  tbe  i)art  of  respondent. 

•  •••••• 

Wbile  it  is  tbe  duty  of  tbe  dei»artment  to  jnotect,  as  far  as  possible, 
all  citizens  against  extcu'tion  of  parties  ])racticing  before  the  depart- 
miMit,  as  well  as  to  protect  tbe  government,  by  seeing  tbat  dishonest 
and  corrupt  persons  do  not  appear  before  tbe  dejiartment  as  attonieys 
or  claim  agents,  yet  it  must  not  be  overb>oked,  tbat  tbe  agent  represents 
pcr.-ons  whose  interests  will  be  injured  by  tbe  disbarment  of  the  attor- 
ney or  agent,  and  this  is  especially  true  in  cases  of  pension  claimants, 
M  bo,  having  paid  the  fee  allowed  by  law,  will  be  compelled  to  employ 
another  attorney,  who  will  in  time  also  demand  the  fee  allowed  bv  law. 
thus  compelling  them  to  pay  double  tbe  amount,  in  addition  to  the  delay 
tbat  must  ensue  in  conse(pieuce  of  tbe  employment  of  a  person  not 
familiar  witb  the  case.  Tbe  employment  of  another  attorney  will  also 
add  largely  to  the  work  of  youroflice,  yet  this  objection  should  not  gov- 
ern or  control  the  case,  if  the  evidence  is  satisfactory  of  the  unfitness 
of  the  agent  or  attorney  to  practice  before  the  department.    The  right 
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to  practice  before  the  several  departments  of  the  government  as  the 
agents  ofsnitors,  is  a  right  of  which  citizens  cannot  be  deprived,  except 
on  proof  of  their  unfitness  for  such  employment.  It  is  a  propert3'  right 
that  cannot  be  destroyed  by  the  exercise  of  arbitrary  power  on  the  part  of 
the  head  of  a  department.  If  it  is  alleged  that  such  agent  is  not  ^  proper 
person  to  appear  before  the  department,  the  rule  requires  that  charges 
be  formulated  and  presented  to  the  agent,  and  if  the  agent  does  not  make 
satisfactory  explanation,  disbarment  follows.  Such  charges  must  be 
sufficiently  explicit  to  create  an  issue  between  the  government  and  the 
respondent,  if  the  respondent  makes  defense.  The  proceedings  in  cases  of 
this  character  in  respect  to  the  evidence  required,  are  analogous  to  cases 
for  the  disbarment  of  attorneys  in  courts  of  law,  and  must  be  conducted 
in  accordance  with  the  principles  governing  cases  of  that  character. 
The  proceeding  is  penal,  although  not  strictly  criminal,  and  the  courts 
have  uniformly  required  that  the  evidence  should  be  more  than  a  mere 
preponderance.  (See  in  the  matter  of  an  attorney,  1  Hun.,  321 ;  Matter 
ofBaluss,28Mich.,  507.) 

While  the  proceeding  before  the  head  of  a  department  for  disbarment 
of  an  attorney  or  claim  agent  practicing  before  the  department  is  anal- 
ogous to  a  proceeding  in  a  court  of  record  for  the  same  purpose,  it  can- 
not be  contended  that  the  head  of  a  department  possesses  more  power 
in  such  a  case  than  a  court.  In  fact  he  does  not  possess  as  much.  At- 
torney-General Hoar,  speaking  of  the  power  of  the  Secretary  of  War 
over  an  agent  practicing  before  the  War  Department,  said:  *'  The  Sec- 
retary of  War  is  not,  however,  invested  with  any  authority  over  the 
professional  conduct  of  claim-agents  for  the  correction  of  mere  private 
grievances,  corresponding  with  that  possessed  by  the  courts  of  law  over 
attorneys  x>racticing  therein.  The  relation  between  the  latter  is  an 
official  one,  and  from  this  is  derived  the  summary  jurisdiction  which 
courts  exercise  over  their  attorneys.  But  as  between  the  departments 
and  agents  prosecuting  claims  before  them,  no  ofl&cial  relation  exists; 
and  according!;^  the  Secretary  can  derive  no  such  authority  from  that 
source,  and  none  is  conferred  upon  him  by  any  statute  that  has  come 
under  my  notice."  The  head  of  a  department  cannot  disbar  an  agent 
because  he  is  ignorant  or  offensive  to  him,  nor  because  his  methods  of 
conducting  his  business  are  not  in  accordance  with  the  highest  ethics 
of  the  legal  profession,  nor  because  he  resorts  to  flaming  advertisements 
describing  his  professional  qualifications  in  the  manner  of  the  vendors 
of  patent  medicine  nostrums.  All  these  are  matters  of  taste,  with  which 
the  department  has  nothing  to  do.  If  the  agent  violates  the  statute,  he 
may  be  punished  in  the  courts.  If  he  defrauds  the  government  or  at- 
tempts so  to  do,  or  defrauds  his  client  or  attempts  so  to  do,  the  head  of 
a  department  is  authorized  then  to  refuse  to  recognize  him  not  only  in 
the  case  in  which  his  fraud  was  committed  or  attempted,  but  in  any 
other.  But  this  must  be  done  on  evidence  and  not  on  ex  parte  charges, 
to  which  the  accused  has  not  been  allowed  to  respond.  Property  rights 
of  this  character  cannot  be  destroyed  except  upon  clear  proof. 

The  Supreme  Court  of  Illinois,  speaking  of  the  profession  of  attor- 
ney-at-law,  says:  "It  is  to  him  valuable  capital^  and  he  ought  not  to  be 
denied  the  right  to  exercise  its  duties,  and  receive  the  emoluments  at- 
tached thereto,  except  upon  clear  proof  of  willful  and  corrupt  profes- 
sional misconduct."    (People  v.  Barker,  56  111.,  303.) 

Chief  J  nstice  Marshall  said,  "  the  profession  of  an  attorney  is  of  great 
importance  to  an  individual,  and  the  prosperity  of  his  whole  life  may 
depend  on  it«  exercise.  The  right  to  exercise  it  ought  not  to  be  lightly 
or  capriciously  taken  from  him."    (Exparte  Burr  9,  Wheat.,  530.) 

3  DEC,  VOL  5 
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After  a  careful  personal  examinatiou  of  the  evidence  and  the  law  gov- 
erning the  case,  I  am  of  the  opinion  that  the  charges  in  this  case  are 
not  sustained.    I,  therefore,  dismiss  them,  and  transmit  herewith  such 
of  the  papers  as  i)roperly  belong  to  the  tiles  of  your  office.  • 
Very  respectfully, 

H.  M.  TELLER, 
Secretary. 


IN  THE  MATTER  OF  THE  AUTHORITY  OF  THE  HEAD  OF  AN  EXECUTIVE 
DEPARTMENT  AS  TO  GRANTING  A  LEAVE  OF  ABSENCE  TO  A  CLERK 
OR  EMPLOY^  THEREIN.— CLERK'S  ABSENCE  CASE. 


1.  The  eviU  against  which  the  act  of  Marcli  3,  1883  (22  Stat.,  563,  sec.  4),  was  de- 
signed to  provide,  were  (1)  the  absence  of  clerks  and  employes  fmrn  their  dnties 
for  more  than  thirty  days,  in  any  one  year,  with  the  consent  of  the  head  of  the 
department  and  with  right  to  salaries,  and  (2)  the  payment  of  salaries  to  clerks 
and  employes,  absent  without  the  authority  of  the  head  of  the  department. 

'2.  The  year  mentioned  in  section  4  of  said  act  is  the  calendar  year. 

3.  The  absence  of  a  clerk  or  employ <^  under  process  as  a  witness  for  the  Government 

in  a  case  in  court  is  not  an  evil,  and,  hence  it  is  reasonable  to  infer  that  the  act 
of  March  3,  1883  (22  Stat.,  563,  sec.  4),  was  not  designed  to  apply  to  such  absence. 

4.  ''Cases  clearly  not  within  the  mischief  intended  to  be  remedied''  by  a  statute,  are 

excepted  from  its  operation. 

5.  The  act  of  March  3,  1883  (22  Stat.  563,  sec.  4),  construed  in  connection  with  section 

850  of  the  Revised  Statutes,  does  not  deny  the  right  of  a  clerk  or  employ^  in  an 
executive  department  to  the  payment  of  his  salary,  when  absent  as  a  witness  for 
the  Government  in  a  case  in  court,  although  such  clerk  or  empIoy<^  has  already 
been  absent  thirty  days  during  the  year  in  which  he  may  be  a  witness. 

6.  The  head  of  an  executive  department  may,  notwithstanding  said  act  of  March  3, 

1883,  (22  Stat.,  563,  sec.  4),  graut  a  clerk  or  employ^  in  his  department  a  leave 
of  absence  without  pay. 

7.  A  leave  of  absence  without  pay,  when  granted  under  a  mistake  of  fact,  may  be 

modified  to  permit  payment  of  salary. 

Sec.  850  of  tbe  Revised  Statutes  provides,  as  follows : 

"When  any  clerk  or  other  officer  of  the  United  States  is  sent  away 
from  his  place  of  business  as  a  witness  for  the  Government,  his  neces- 
sary expenses,  stated  in  items  and  sworn  to,  in  ^oing,  returning,  and 
attendance  on  the  court,  shall  be  audited  and  paid ;  but  no  mile^vge,  or 


*The  following  regulation  is  in  force  in  the  Interior  Department : 

Department  of  the  Interior, 

Washington f  Octofter  31,  1883. 

Ordered  :  That  whenever  an  attorney  is  charged  with  improper  practices  in  prose- 
cuting claims  before  the  Pension  Othce  the  Commissioner  of  Pensions  shall  investi- 
gate the  matter,  giving  such  attorney  (hie  notice,  together  with  a  copy  of  the  charges 
against  him,  that  he  may  hv  heard  in  the  premises.  When  the  investigation  shall 
have  been  concluded,  the  facts  shall  be  reported  to  the  Secretary  of  the  Interior  for 
consideration,  together  with  the  testimony  upon  which  it  is  based,  and  the  recom- 
mendation of  the  Conmiissioner.  During  the  investigation  into  the  conduct  of  an  at- 
torney for  imj)roper  piaetiees,  he  shall  be  recognized  in  claims  before  the  bureau  in 
his  capacity  as  attorney,  unless,  for  special  reasons  communicated  to  the  Secretary  of 
the  Interior,  he  shall  be  suspended. 

H.  M.  TELLER, 

Secrtiary 
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other  compensation  in  addition  to  his  salary,  shall  in  any  case  be  al- 
lowed." 

The  act  of  March  3,  1883  (22  Stat.,  563,  sec.  4),  provides : 

"  That  hereafter  it  shall  be  the  duty  of  the  heads  of  the  several  Ex% 
ecutive  Departments,  in  the  interestof  the  public  service,  to  require  of  all 
clerks  and  other  employees,  of  whatever  grade  or  class,  in  their  respect- 
ive departments  not  leas  than  seven  hours  of  labor  each  day,  except 
Sundays  and  days  declared  public  holidays  by  law,  or  executive  order: 
Praridedj  That  the  heads  of  the  departments  may  by  special  order, 
stating  the  reason,  further  extend  or  limit  the  hours  of  service  of  any 
clerk  or  employee  in  their  departments  resi)ectively,  but  in  case  of  an 
extension  it  shall  be  without  additional  compensation,  and  all  absence 
from  the  departments  on  the  part  of  said  clerks  or  other  employees,  in 
excess  of  such  leave  of  absence  as  may  be  granted  by  the  head^  thereof, 
which  shall  not  exceed  thirty  days  in  any  one  year,  except  In  case  oi 
sickness,  shall  be  without  pay." 

During  the  calendar  year  1883,  Matthew  Oering  was  a  clerk  of  class 
cue  in  the  Surgeon -General's  Office,  Department  of  War,  with  an  an- 
nual salary  of  $1,200  payable  in  monthly  instalments.  November  23, 
1883,  he  was  serve<l  by  the  Marshal  of  the  District  of  Columbia  with  a 
summons,  issued  November  17, 1883,  by  the  clerk  of  the  United  States 
district  court  in  Dakota,  to  appear  at  Yankton  as  a  witness  ^^  for  the 
Government "  in  a  cause  in  said  court.  The  Secretary  of  War  granted 
him  a  leave  of  absence  without  pay  as  clerk  for  twenty  days  from  No- 
vember 26, 1883,  and  he  proceeded  as  a  witness  to  Yankton. 

On  December  19,  1883,  he,  having  been  necf>ssarily  absent  twenty 
days,  was  paid  by  the  proper  marshal  "  his  necessary  expenses^  •  •  • 
in  going,  returning,  and  attendsCnce"  on  said  court,  and  returned.  He 
had  been  previously  absent  for  thirty  days  during  said  year  by  leave  of 
the  Secretary  of  War.  December  26,  1883,  he  applied  to  the  Secretary 
of  War  to  change  the  order  for  leave  of  absence  without  pay  to  leave  of 
absence  with  pay,  on  the  ground  that  his  leave  of  absence  without  pay 
was  asked  on  the  mistaken  supposition  that  he  was  entitled  to  fees 
as  a  witness  and  mileage  in  said  case.  December  28,  1883,  this  applica- 
tion, to  change  said  order,  was  referred  by  the  Secretary  of  War  to  the 
First  Comptroller  "  for  decision  "  thereon. 


Decision  by  William  Lawrence,  First  Comptroller. 

Prior  to  the  act  of  March  3,  1883  (22  Stat.,  663,  sec.  4),  the  head  of 
an  executive  department  could,  on  the  application,  and  with  the  con- 
sent of  a  clerk  therein,  grant  him  a  leave  of  absence  for  a  fixed  or  in- 
definite time,  with  or  without  right  to  payment  of  salary  (Bender's  case, 
1  Lawrence,  Compt.,  Dec,  2d  ed.,  318 ;  Eveleth's  case,  2  id.,  20 ;  Leave, 
of- Absence  case,  Id.y  566).  A  usage  had  grown  up,  by  which  a  leave 
of  absence  with  pay  was  granted  to  a  clerk  for  thirty  days  in  every  year, 
sometimes  with  ten  days  additional  to  attend  the  annual  election  at 
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the  place  of  bis  residence,  and.  ^renerally,  resignations  of  clerks  and 
employes  were  accepted  to  take  eftect  in  the  future  with  a  month's  leave 
of  absence,  with  pay.  Under  the  law,  at  that  time,  clerks  were  entitled 
to  salary  during  all  absetweft^  whether  with  or  without  cause ;  and  the 
only  remedy  for  absence  without  cause  or  |>ermission  was  by  removal 
from  office  (Sleigh's  ca^/'J  Ct.  CI.,  309). 

The  etiU  against  which  the  act  of  March  3,  is<"?,  was  designed  to 
provide,  were  (1)  the  absence  of  clerks  and  employes  from  their  duties 
for  more  than  thirty  davs  in  anv  one  vear  with  the  consent  of  the  head 
of  the  department  and  with  right  to  salaries,  and  (2)  the  payment  of 
salaries  to  clerks  and  employes  absent  without  the  authority  of  the  head 
of  the  department. 

If  the  act  of  March  3,  1SS3,  atoinl  alone,  and  should  be  construed  lit- 
erally^  it  would  deny  the  right  of  the  claimant  to  the  payment  of  salary 
during  his  absence  as  a  witness  ;  for  it  declares  that : — 

"All  absence  from  the  dei)artments  on  the  part  of  said  clerks  or 
other  employees,  in  excess  of  such  leave  of  absence  as  may  be  granted 
by  the  heads  thereof,  which  shall  not  exceed  thirty  days  in  any  one 
year,  except  in  c^ise  of  sickness,  shall  be  without  pay.^ 

It  is  settled  by  usage,  that  the  year  mentioned  is  the  calendar  yeiir ; 
and  the  claimant  was  absent  on  leave  thirtv  davs  during  the  calendar 
year  1883,  before  he  was  absent  as  a  witness.  The  absence  of  a  clerk 
under  process  as  a  witness  "  for  the  Government  ^  in  a  case  in  court  is 
not  an  evil,  but  a  performance  of  duty  required  by  law ;  and,  hence,,  it 
is  reasonable  to  infer  that  the  statute  w  as  not  designed  to  apply  to  such 
absence.  This  results  from  a  well  settled  rule  of  construction,  tbat 
"cases  clearly  not  within  the  mischief  intended  to  be  remedied"  by  a 
statute  are  excepted  from  its  operation  (Bishop,  Written  Laws,  190  rf). 
Besides,  the  act  of  March  3,  1883,  is  to  be  construed  in  connection  with 
section  850  of  the  Bevised  Statutes,  which,  by  inference,  if  not  in  clear 
terms,  gives  to  a  clerk  absent  "as  a  witness  for  the  Uovernmeut"  a 
right  "to  hU  salary''''  while  so*  absent.  This  section  of  the  Revised 
Statutes  recognizes  the  right  to  salary,  and  a  right  so  recognized  is  in 
eflfect  affirmatively  secured  (Otto's  case,  3  Lawrence,  Compt.  Dec.,  297; 
Bliss's  case,|>o«f,  citing  Postmaster-General  r.  Early,  12  Wh.,  148).  The 
claimant  did  not  lose  his  right  to  salary  by  reason  of  his  absence  **  as 
a  witness  for  the  Government.''  As  his  application  for  a  leave  of  "ab- 
sence without  pay  "  was  made  under  the  belief,  that  he  would  receive 
the  usual  fees  and  mileage  of  witnesses  (Rev.  Stat,  848, 1883),  the  Sec- 
retary of  War  may  very  properly  so  modify  the  order  for  such  leave  of 
absence  as  to  give  it  the  eflect  of  a  leave  with  right  to  payment  of  sal- 
ary. If  it  should  be  held,  that  the  act  of  March  3,  1883,  absolutely 
prohibits  the  head  of  a  department  from  giving  a  clerk  therein  a  leave 
of  absence  for  more  than  thirty  days  in  any  one  year,  except  in  case  of 
sickness,  then  the  order  made  by  the  Secretary  of  War  was  void;  yet 
the  claimant  is  entitled  to  the  payment  of  salary  without  any  moditiea- 
tion  of  such  order. 
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But  the  proper  constractiou  of  this  act  is,  that  the  head  of  a  depart- 
ment may,  for  reasons  by  him  deemed  safficient,  grant  to  a  clerk  or 
other  employ^  therein  a  leave  of  absence  without  pay,  and  without  limit 
as  to  time.    The  statute  does  say,  that: 

''All  absence  from  the  departments  on  the  p^rt  of  said  clerks  or  other 
employees,  in  excess  of  such  leave  of  absence  as  may  be  granted  by  the 
heads  thereof,  which  shall  not  exceed  thirty  days  in  any  one  year,  ex- 
cept in  case  of  sickness,  shall  be  without  pay.'' 

This  simply  means  that  no  leave  of  absence  from  duty  with  a  right 
to  pay  shall  be  granted  in  excess  of  thirty  days,  except  in  case  of  sick- 
ness. The  statute  deals  only  with  cases  of  absence  from  duty  with  pay. 
The  granting  of  leaves  of  absence  without  pay  is  not  generally  or  neces- 
sarily an  evil,  and,  hence,  the  statute  was  not  designed  to  interfere  with 
tbe  power  to  grant  such  leaves.  Any  other  construction  would  result 
in  great  inconvenience,  if  not  lead  to  absurd  consequences,  and  these 
jihould  be  avoided,  if  the  words  of  a  statute  may  be  reasonably  so 
interpreted  (Bishop,  Written  Laws,  82, 90, 93, 200).  Thus,  a  clerk,  who 
bad  been  absent  for  thirty  days  from  a  department,  might  be  required 
by  the  process  of  a  court  to  attend  for  a  day,  a  week,  or  even  months,  as 
a  witness  in  a  suit  between  private  parties,  in  which  he  would  be  paid 
per  diem  and  mileage  compensation.  If  the  law  does  not  permit  a  leave 
of  absence  in  such  case  at  all,  the  witness  must  either  unlawfully  dis- 
regard the  process  of  a  court,  or,  by  obeying  it,  violate  the  law,  which 
denies  him  an  authorized  or  lawful  absence.  He  would  find  himself  in 
a  position  to  exclaim — 

"  Which  way  I  fly  is  hell/' 

So,  the  business  of  a  department  may  be  such,  that  for  three  months, 
more  or  less,  in  any  year  a  large  number  of  clerks  may  be  without  em- 
ployment. If  they  cannot  be,  as  the  popular  phrase  is,  "furloughed," 
or  granted  a  leave  of  absence  without  pay,  they  must  be  retained  and 
paid  in  idleness,  or  dismissed  from  the  service,  and  in  the  latter'  case, 
their  places  must  be  supplied,  when  necessary,  with  new  and  inexperi- 
enced clerks  under  the  Civil  Service  Act  of  January  16, 1883  (22  Stat., 
403).  And  so,  by  reason  of  the  sickness  or  death  of  relatives,  and  in 
other  cases  the  impulses  of  humanity,  social  usages,  and  legitimate 
public  sentiment  may  require  the  absence  of  a  clerk  or  employ^.  It  is 
almost  incredible  that  Congress  intended  that  there  could  be  no  lawful 
absence  in  any  of  these  cases.  The  argumentum  ab  inconvenienti  car- 
ries persuasive  weight. 

As  the  authority  of  the  head  of  a  department  to  grant  a  leave  of 
absence  without  pay  was  unquestioned  prior  to  the  act  of  March  3, 1883, 
sQch  authority  is  not  to  be  deemed  as  taken  away  by  this  act,  unless  its 
terms  clearly  so  require,  and  they  do  not.  It  does  not  in  terms  take 
away  absolutely  and  entirely  any  power,  but  only  limits  the  existing 
power,  to  grant  a  leave  of  absence  from  duty  with  pay.  It  does  not,  in 
terms  or  purpose,  limit  the  power  to  grant  a  leave  of  absence  without 
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pay.  'Not  does  it  profess  to  repeal  the  prior  law  giving  a  power  to  grant 
leaves  of  absence  without  pay,  and  there  is  nothing  in  it  from  which  to 
infer  a  repeal  by  implication.  Such  power  must  continue  to  exist 
unless  it  is  clearly  repealed ;  and  it  is  not.  j 

The  Secretary  of  War  will  be  advised  that  he  may  lawfully  modify       j 
his  order,  so  as  to  permit  payment  of  salary  to  the  claimant.*  j 

Treasury  Department, 

First  Comptroller^  Offi^ce,  January  19, 1884. 


IN  THE  MATTER  OF  THE  AUTHORITY  TO  EMPLOY  AND  PAY  A  UNITED 
STATES  DISTRICT  ATTORNEY  TO  PERFORM  SERVICES  NOT  REQUIRED 
OF  HIM  AS  A  PART  OF  HIS  OFFICIAL  DUTY.— BLISS'S  CASE. 


1.  It  is  no  part  of  the  official  duty  of  a  United  States  district  attorney  to  appear  in 

a  State  court  to  attend  to  suits,  although  the  United  States  may  be  directly  in- 
terested therein,  except  in  cases  specially  provided  for,  as  in  section  771  of  the 
Revised  Statutes. 

2.  The  proviso  to  section  3  of  the  act  of  June  20,  1874  (18  Stat.,  109),  declares  "that 

this  [section]  shall  not  be  construed  to  prevent  the  employment  and  payment 
by  the  Department  of  Justice  of  district  attorneys  as  now  alloured  by  Jaw  for  the 
performance  of  services  not  covered  by  their  salaries  or  fees."  There  was  in  fact 
no  law  then  existing  which  authorized  the  employn\ent  or  payment  of  district 
attorneys  "for  the  performance  of  services  not  covered  by  their  salaries  or  fees," 
that  is,  for  the  performance  of  extra-official  services.     Held : 

(1)  This  proviso,  by  recognizing  the  authority  to  employ  and  pay  a  district  at- 
torney for  extra-official  services,  must  be  construed  as  a  grant  of  such  authontv. 

(2)  The  inhibitions  of  section  1765  of  the  Revised  Statutes  do  not  apply  to  pay- 
ment for  services  rendered  in  performance  of  such  employment. 

(3)  The  authority  so  granted  is  limited  to  the  employment  and  payment  for 
services  rendered  in  business  or  cases  in  which  the  United  States  is  interested, 
and  as  to  which  no  district  attorney  is  charged  with  any  official  duty. 

3.  Section  299  of  the  Revised  Statutes  does  not  give  authority  to  employ  a  district 

attorney  to  render  extra-official  services. 


*  Since  this  case  was  decided,  the  question  has  arisen,  whether  the  Secretary  of  the 
Interior  can,  under  the  act  of  March  3,  1883  (22  Stat.,  556,  563),  detail  a  clerk  in  the 
Department  of  the  Interior  *'  to  investigate  fraudulent  land-entries,"  and,  daring  the 
time  of  his  absence  for  a  greater  period  than  thirty  days  in  any  one  year,  pay  his 
necessary  expenses  and  also  his  salary  as  clerk.  This  act  (22  Stat.,  556)  appropriates 
money  *'for  the  actual  expenses  of  inspectors,  while  on  duty,  and  of  clerks  detailed 
to  investigate  fraudulent  land-entries,  trespasses  on  the  public  lands,  and  cases  of 
official  misconduct."  The  same  act  (22  Stat.,  563,  sec.  4)  provides,  that  "all  absence 
from  the  departments  on  the  part  of  •  »  *  clerks  •  •  *,  in  excess  of  •  *  *, 
thirty  days  in  anyone  ye.ir,  •  •  •^  shall  be  without  pay."  The  "absence"  to 
which  this  act  relates,  is  absence  not  on  duty,  or  from  duty.  Such  act  does  not  inter- 
fere with  the  power  of  the  head  of  a  department  to  assign  a  clerk  therein  to  make  an- 
thorized  investigations  wherever  required,  or  with  the  power  to  pay  his  necessary 
expenses  and  salary  as  clerk  during  absence  on  the  duty.  (Swamp-Land  case.  2  Law- 
rence, Compt.  Dec,  2<1  ed.,  136. )  The  act  of  August  5,  1882  (22  SUt.,  255,  sec.  4),  pro- 
hibits "all  details  of  •  •  *  officers,  *  »  »,  from  places  outflide  of  the  District 
of  Columbia  for  duty  within"  said  District.  (Substitute  case,  3  Lawrence,  Compt. 
Dec.,  345.)  But  there  is  no  statute  which  prohibits  generally  all  details  of  clerks  in 
Any  departmiMit  to  make  an  authorized  investigation  elsewhere. 
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Prior  to  the  current  fiscal  year,  the  Attorney-General  employed  Will- 
iam H.  Bliss,  esq.,  the  United  States  district  attorney  for  the  eastern 
district  of  Missouri,  to  render  services  in  connection  with  suits  known 
as  the  *'  Missouri  Land  Fraud  Cases,^  brought  in  State  courts  in  'sundry 
States,  against  various  persons,  for  forgery  of  land  titles  of  Government 
lands  in  Missouri,  in  which  cases  the  United  States  is  interested,  but  is 
not  a  party  of  record. 

March  31,  1884,  the  Attorney-General  approved  for  payment  an  ac- 
count for  $1,000  for  services  rendered  by  Mr.  Bliss. 

April  1,  1884,  the  First  Auditor  disallowed  the  claim  "  on  account  of 
the  inhibition  contained  in  section  1765  of  the  Revised  Statutes." 

Tbe  First  Comptroller  is  now  required  to  decide  whether  the  claim 
can  be  paid. 


Decision  by  William  Lawrence,  First  Comptroller. 

The  Revised  Statutes  contain  the  following  provisions : 

"Sec.  299.  All  accounts  of  the  United  States  district  a'torneys  for 
services  rendered  in  cases  instituted  in  the  courts  of  the  United  Statues, 
or  of  any  State,  when  the  United  States  is  interested,  but  is  not  a  party 
of  record,  or  in  cases  instituted  against  the  officers  of  the  United  States, 
or  their  deputies,  or  duly  appointed  agents,  for  acts  committed  or  omit- 
ted or  suffered  by  them  in  the  lawful  discharge  of  their  duties,  shall  be 
audited  and  allowed  as  in  other  cases,  assimilating  the  fees,  as  near  as 
may  be,  to  those  provided  by  law  for  similar  services' in  cases  in  which 
the  United  States  is  a  party. 

"Sec.  363.  The  Attorney-General  shall,  whenever  in  his  opinion  the 
public  interest  requires  it,  employ  and  retain,  in  the  name  of  the  United 
States,  such  attorneys  and  counselors  at  law  as  he  may  think  necessary 
to  assist  the  district  attorneys  in  the  discharge  of  their  duties,  and  shall 
stipulate  with  such  assistant  attorneys  and  counsel  the  amount  of  com- 
pensation, and  shall  have  supervision  of  their  conduct  and  proceedings. 

"Sec.  364.  Whenever  the  head  of  a  Department  or  Bureau  gives  the 
Attorney-General  due  notice  that  the  interests  of  the  United  States  re- 
quire the  services  of  counsel  upon  the  examination  of  witnesses  touching 
any  claim,  or  upon  the  legal  investigation  of  any  claim,  pending  in  such 
Department  or  Bureau,  the  Attorney-General  shall  provide  for  such 
service. 

"  Sec.  365.  No  compensation  shall  hereafter  be  allowed  to  any  person, 
besides  the  respective  district  attorneys  and  assistant  district  attorneys 
for  services  as  an  attorney  or  counselor  to  the  United  States,  or  to  any 
branch  or  Department  of  the  Government  thereof,  except  in  cases  spe- 
cially authorized  by  law,  and  then  only  on  the  certificate  of  the  Attor- 
ney-General that  such  services  were  actually  rendered,  and  that  the 
same  could  not  be  performed  by  the  Attorney-General,  or  Solicitor- 
General,  or  the  officers  of  the  Department  of  Justice,  or  by  the  district 
attorneys. 

"  Sec.  366.  Every  attorney  orcounselor who  is  specially  retained,  under 
the  authority  of  the  Department  of  Justice,  to  assist  in  the  trial  of  any 
case  in  which  the  Gt>vernment  is  interested,  shall  receive  a  commission 
from  the  head  of  such  Department,  as  a  special  assistant  to  the  Attor- 
ney-Gteneral,  or  to  some  one  of  the  district-attorneys,  as  the  nature  of 
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the  appointment  may  require;  and  sliall  take  the  oath  required  by  law 
to  be  taken  by  the  ditrict  attorneys,  and  shall  be  subject  to  all  the 
liabilities  imposed  upon  them  by  law. 

"Sec.  367.  The  Solicitor-General,  or  any  officer  of  the  Department  of 
Justice,  may  be  sent  by  the  Attorney  General  to  any  State  or  district 
in  the  United  States  to  attend  to  the  interests  of  the  United  States  in 
any  suit  pending  in  any  of  the  courts  of  the  United  States,  orin  the  courts 
of  any  State,  or  to  attend  to  any  other  interest  of  the  United  States. 

'^  Sec.  771.  It  shall  be  the  duty  of  every  district  attorney  to  prosecute, 
in  his  district,  all  delinquents  for  crimes  and  oft'enses  cognizable  under 
the  authority  of  the  United  States,  and  Jill  civil  actions  in  which  the 
United  States  are  concerned,  and,  unless  otherwise  instructed  by  the 
Secretary  of  the  Treasury,  to  appear  in  behalf  of  the  defendants  in  all 
suits  or  proceedings  pending  in  his  district  against  collectors,  or  other 
officers  of  the  revenue,  for  any  act  done  hy  them  or  for  the  recovery  of 
any  money  exacted  by  or  paid  to  such  officers,  and  by  them  paid  into 
the  Treasury. 

"  Sec.  17G5.  Xo  officer  in  any  branch  of  the  public  service,  or  any  other 
person  whose  salary,  pay,  or  emolwrnents  are  fixed  by  law  or  regula- 
tions, shall  receive  any  additional  pay,  extra  allowance,  or  compensa- 
tion, in  any  form  whatever,  for  the  disbursement  of  public  money,  or  for 
any  other  service  or  duty  whatever,  unless  the  same  is  authorized  by 
law,  and  the  appropriation  therefor  explicitly  states  that  it  is  for  such 
additional  pay,  extra  allowance,  or  compensation." 

The  act  of  June  20, 1874  (18  Stat.,  lOl,  109),  provides: 

"And  hereafter  it  shall  be  unlawful  to  allow  or  pay  to  any  of  the  per- 
sons designated  in  this  act  any  Additional  comx)ensation  from  any  source 
whatever,  or  to  retain,  detail,  or  employ  in  any  branch  of  the  War  De- 
partment in  the  city  of  Washington  any  persons  other  than  those  herein 
authorized  except  in  the  Signal  Office  and  the  Engineer  Corps,  and 
except  such  commissioned  officers  as  the  Secretary  of  War  may,  from 
time  to  time,  assign  to  special  duties. 

*^Sec.  3.  That  no  civil  officer  of  the  Government  shall  hereafter  re- 
ceive any  compensation  or  perquisites,  directly  or  indirectly,  from  the 
Treasury  or  property  of  the  United  States  beyond  his  salary  or  com- 
pensation allowed  by  law:  Provided^  That  this  shall  not  be  construed 
to  prevent  the  employment  and  payment  by  the  Department  of  Justice 
of  district  attorneys  as  now  allowed  by  law  for  the  performance  of 
services  not  covered  l)y  their  salaries  or  fees." 

The  services  rendered  by  the  claimant  were  not  required  of  him  by 
virtue  of  his  office  of  district  attorney,  because  they  were  not  and  could 
not  be  performed  in  his  district  (RusselTs  case,  12  Op.  Att.-Gen.,  284; 
Duskin's  ca.se,  16  LL,  99).  In  addition  to  this,  no  law  requires  any 
district  attorney  to  perform  the  services  rendered  by  the  claimant.  A 
district  attorney  is  not  required  to  appear  in  a  State  court  to  attend  to 
suits,  although  the  United  States  may  be  directly  iuterested  therein, 
except  in  certain  special  cases  which  it  is  not  now  material  to  consider, 
as  in  the  cases  provided  for  in  section  771  of  the  Revised  Statutes.  The 
duties  of  district  attorneys  are  prescribed  either  directly  or  incidentally 
by  provisions  of  the  statute,  none  of  which  include  the  services  i*en- 
dered  by  the  claimant  (kev.  Stat.,  380,  381,  707,  709,  770,  771,  824, 
827,  831,  838,  850,  857,  1022,   1037,   1042,  1000,  1780,  1982,  1980,  1988, 
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2232,  3076,  3085,  3164,  3469,  3492,  3753,  4300,  4610,  4618,  4619,  4646, 
4^)47,  5296,  5311 ;  Duskiii's  case,  16  Op.  Att.-Gen. ;  Durant's  cape,  5  Id,, 
261 ;  District  Attorney's  case,  10  Id.,  146 ;  District  Attorney's  case,  11 
Op.,  433 ;  Russell's  case,  12  Id.,  288 ;  BaUl win's  case,  13  M,  580 ;  Moise's 
case,  7  Id.,  84).  As  to  the  duty  of  the  (Toverumeut  to  defend  its  offi- 
cers, see  9  Op*  Att.-Gen.,  51,  146.  It  necessarily  follows  that  for  any 
unofficial  services  rendered,  as  in  this  case,  by  the  claimant,  payment  is 
not  regulated,  prescribed,  or  authorized  by  those  provisions  of  the  stat- 
utes which  fix  the  salary'  and  fees  for  official  services  required  by  law. 

Assuming  that  the  Attorney-General  was  authorized  by  law  to  em- 
ploy the  claimant,  the  right  to  compensation  would  not  absolutely  and 
necessarily  follow  as  a  mere  incident  of  the  employment  (Meigs's  case, 
4  Lawrence,  Compt.  Dec,  588).  No  compensation  can  be  paid  unless 
some  statute  in  terms,  or  by  reasonable  inference  authorizes  it  (Golds- 
borough  V.  United  States,  Taney  0.  C.  Dec,  80;  Crier-Bailiff*  csise,post; 
Contempt  case,  post,  and  cases  cited).  But  when  the  authority  to  em- 
ploy the  claimant  is  conceded,  a  reasonable  construction  would  neces- 
sarily be  given  to  any  statute  upon  the  subject  of  compensation  so  as  to 
authorize  payment.  This  would  be  so,  because  it  is  improbable  that 
Congress  would  authorize  an  employment  without  providing  for  payment. 
Webb  V.  Baird,  6  Ind.,  13.  Assuming  that  the  Attorney-General  had 
power  to  employ  the  claimant,  the  authority  to  make  payment  is  to  be 
found  in  section  3  of  the  act  of  June  20,  1874  (18  Stat.,  109),  above 
quoted.  The  first  clause  of  this  section  was  suggested  to  Congress,  be- 
cause it  was  alleged  that  a  public  officer,  whose  duties  were  chiefly  re- 
quired to  be  performed  in  a  Government  building,  occupied  a  part  of  it 
as  a  residence  for  his  family.  Its  prohibition  was,  therefore,  made  more 
sweeping  than  even  section  1765  of  the  Revised  Statutes.  But  Congress 
in  the  proviso  to  this  section  assumed  that  the  Attorney -General  already 
had  authority  to  employ  district  attorneys  to  perform  services,  the  pay- 
ment for  which  was  not  "covered  by  their  salaries  or  fees,"  and  that  pay- 
ment could  be  made  for  services  under  such  employment.  The  pur- 
pose of  the  proviso  was  to  retain  in  force  the  authority  already  given, 
or  assumed  to  have  been  given,  to  employ  and  pay  district  attorneys  to 
render  services  for  which  the  law  had  provided  no  compensation.  The 
proviso  says  "that  this  [section]  shall  not  be  construed  to  prevent  [such] 
employment  and  payment."  But  if  payment  in  such  cases  was  already 
prohibited  by  section  1765  of  the  Revised  Statutes,  this  proviso  would 
have  been  unnecessary.  To  hold  that  it  was  thus  prohibited  would 
render  the  proviso  unmeaning,  nullify  its  purpose,  assume  that  Con- 
gress enacted  a  vain  and  useless  proviso,  and  was  ignorant  of  the 
proper  construction  of  section  1765.  Effect  must  be  given  to  the  proviso 
by  holding  that  its  purpose  was  to  sanction  the  payment  of  compensa- 
tion in  the  cases  in  which  it  applies.  This  is  required  by  the  rule  of  con- 
struction ut  res  magis  valeat  quam  pereat  (Sedgwick,  Stat.,  2d.  ed.,  22o). 

The  construction  mentioned  is  required  by  the  rule,  that  when  a 
statute  recognizes  an  authority  and  a  right,  it  is  generally  equivalent 
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to  a  legislative  grant  of  such  authority  and  right  (Otto's  case,  3  Law. 
rence,  Compt.  Dec,  303).  Even  if  Congress  was  mistalcen  in  assuming 
that  some  prior  statute  had  authorized  the  employment  and  payment 
of  any  district  attorne3^  to  perform  services,  which  were  not  a  part  of 
his  official  duty,  and  not  compensated  by  his  salary  or  fees,  still  the 
effect  of  the  recognition  of  sucli  power  is  the  same — it  is  equivalent  to 
a  grant  of  it.  Such  recognition  could  not,  perhaps,  imply  a  grant  of 
power,  if  it  operated  to  repeal  any  express  statute  or  provision,  but  the 
recognition  in  this  case  works  no  repeal.  It  only  supplements  the 
power  given  by  section  367  of  the  Revised  Statutes.  And  this  provm 
evidently  referred  to,  recognized,  and  so  authorized  an  employment  to 
render  services  which  were  not  required  as  a  part  of  the  official  duties 
of  any  district  attorney.  This  must  be  so,  because  the  salary  and  fees 
prescribed  by  law  are  full  compensation  for  all  official  services  prescribed 
and  required  by  law  (Meigs's  case,  4  Lawrence,  Compt.  Dec,  588).  The 
proviso  to  section  3  of  the  act  of  June  20,  1874  (18  Stat,  109),  is  in  legal 
effect  a  legislative  declaration  of  an  existing  authority  to  employ  and 
pay  district  attorneys  *'for  the  performance  of  services  not  covered  by 
their  salaries  or  fees,"  or,  in  other  words,  for  rendering  extra-official 
services.  This  gives  the  authority  de  novo.  A  statute  is  simply  a 
written  declaration  of  the  legislative  will.  Whatever  the  legislature 
wills  in  the  form  of  a  law,  is  law.  The  object  of  all  construction  is  to 
ascertain  the  legislative  will.  The  proviso  now  in  question  is  a  written 
declaration  of  the  legislative  will  that  the  authority  to  employ  and  pay 
as  therein  mentioned  does  exist.  This  meaning,  though  it  were  but  im- 
plied in  the  declaration,  would  be  as  much  a  part  of  the  statute  as 
what  is  expressed  (Gelpcke  v.  City  of  Dubuque,  1  Wall.,  220 ;  United 
States  V.  Babbit,  1  Black,  61).  The  meaning  referred  to,  however,  is 
more  than  implied  in  the  proviso — it  is  therein  expressly  declared  to  exist, 
and,  hence,  it  is  law  giving  the  authority.* 

It  is  not  intended  to  say  that  every  recognition  of  the  (1)  existence  or 
(2)  repeal  of  a  statute,  when,  in  fact,  no  such  statute  exists,  or  no  such 
repeal  has  been  made,  will  have  the  effect  to  create  a  new  law  or  repeal 
an  old  one.  It  is  only  when  this  recognition  by  the  legislature  is  a  decla- 
ration of  the  legislative  will^  that  such  existence  or  repeal  of  a  statute  will 
be  recognized  as  new  law.  Thus  in  United  States  v.  Claflin,  97  U.  S., 
548,  a  question  was  made  whether  section  2  of  the  act  of  March  3, 1823, 
(3  Stat.  781,  ch.  58)  was  repealed.  It  was  insisted  that  this  section  was 
repealed  by  the  4th  section  of  the  act  of  July  18,  1866,  (14  Stat.  179). 
The  Court  say  the  Revised  Statutes  undoubtedly  repealed  the  act  of 
1823,  if  it  had  not  been  repealed  before.  In  section  5596  it  was  thus 
enacted : 

AU  acts  of  Conj^ress  passed  prior  to  said  first  day  of  December,  1873,  any  portion  of 
which  is  embraced  in  any  section  of  said  revision,  are  hereby  repealed,  and  the  aec- 


*  Authorities  on  this  subject  may  be  found  in  a  foot  note  at  the  end  of  this  case, 
q.  V, 
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tion  applicable  thereto  phall  be  in  force  in  lieu  thereof;  all  parts  of  such  acts  not  con- 
tained in  such  revision  having  been  repealed  or  superseded  by  subsequent  acts,  or  not 
being  general  or  permanent  in  their  nature. 

**A8  a  portion  of  the  act  of  1823  was  carried  into  the  Revised 
Statutes  (see  sec.  3099),  and  the  second  section  was  not  that  section  was 
covered  by  the  repealing  clause,  unless  it  had  been  repealed  before. 
Bat  that  clause  indicates  a  belief  on  the  part  of  Congress  that  it  had 
been  previously  repealed,  and,  doubtless,  that  it  was  repealed  by  the  act 
of  1866.  The  indication  is  found  in  the  words  that  declare  all  parts  of 
acts  not  contained  in  the  revision,  but  other  portions  of  which  are,  to 
have  been  repealed  or  superseded  by  subsequent  acts.  This,  however, 
though  entitled  to  great  respect,  ought  not  to  be  considered  as  more 
than  an  expression  of  opinion  or  a  recital  of  belief.  It  is  not  in  the  form 
of  an  enactment.  *  It  is  not  a  declaration  of  congressional  will.  It  is 
not  a  rule  for  the  future.  It  certainly  is  not  conclusive  that  the  second 
section  was  repealed  or  superseded  by  the  act  of  1866,  or  by  any  other 
act  prior  to  the  enactment  ot  the  revision.  Whether  a  statute  was  re- 
pealed by  a  later  one  is  a  judicial,  not  a  legislative  question.  And  even 
a  declaratory  act,  or  an  act  directing  how  a  former  act  shall  be  con- 
strued, is  inoperative  on  the  past,  though  controlling  in  future.  Post- 
master-General V.  Early,  12  Wheat.  136. 

^^  It  is,  therefore,  still  a  question  of  judicial  construction  whether  the 
second  section  of  the  act  of  1823  wa^s  in  fact  repealed  by  the  act  of  1866, 
that  is,  whether  it  was  in  conflict  with  that  later  act  or  supplied  by  i t ;  for, 
as  we  have  said,  the  act  of  1866,  while  repealing  expressly  certain  prior 
acts  particularly  described  (the  act  of  1823  not  being  one  of  them),  re- 
pealed only  such  other  acts  or  parts  of  acts  as  were  in  conflict  with  it  or 
were  supplied  by  it.'' 

The  result  is  that  if  no  other  statute  authorized  the  employment  and 
payment  of  district  attorney's  to  render  services  not  required  of  them 
as  part  of  their  official  duties,  this  proviso  does  authorize  such  employ- 
ment and  payment.  It  is  a  special  provision  applicable  to  a  particular 
doss  of  cases. 

The  inhibitions  of  section  1765  of  the  Bevised  iltatutes  do  not  apply 
to  such  payment,  because  (1)  the  proviso  to  section  3  of  the  act  of  June 
20, 1874  (18  Stat.,  109),  recognizes^  and  so  grants  the  right  to  such  pay- 
ment ;  (2)  this  construction  is  required  by  the  rule  of  ut  res  ma^is  valeatj 
qmmpereat;  and  (3)  by  the  rule  that  a  special  provision  applicable  to  a 
particular  doss  of  cases  is  not  controlled  by  general  prohibitions,  as 
those  of  section  1765,  (Huidekoper's  case  (second),  3  Lawrence,  Oompt. 
Dec.,  155). 

Undoubtedly  there  are  limitations  on  the  power  of  the  Attorney-Gen- 
eral to  employ  district  attorneys  to  render  services  not  required  of 
them  by  statute  as  a  part  of  their  official  duties.  These  limitations  are 
unplied  from  the  laws  applicable  to  the  Department  of  Justice  (Bev. 
Stat,  Title  VIII).  They  arise  from  section  299  of  the  Bevised  Statutes. 
Bat  the  authority  certainly  extends  to  business,  and  to  cases  in  which 
Hhe  United  States  is  interested  but  is  not  a  party  of  record."  (Bev- 
Stat,  299).  This  act  of  June  20, 1874  (18  Stat.,  109,  sec.  3),  has  been 
discussed  more  fully  than  it  would  otherwise  have  been,  because  it  seems 
to  be  the  only  authority  for  the  employment  of  the  claimant  in  this  case. 
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The  public  service  by  attorneys  at  law  is  provided  for  in  different 
classes. 

1.  Section  36;j  of  the  Kevised  Statutes  only  authorizes  the  Attorney- 
General  to  employ  attorneys  "  to  assist  the  district  attorneys  in  the 
discharge  of  their  [official]  duties/'  Here  ample  authority  is  given  to 
provide  aid  to  district  attorneys  in  the  performance  of  all  official  daties. 
Payment  for  their  services  is  authorized,  (R^v.  Stat.,  363,  365).  They 
are  to  be  commissioned  (Rev.  Stat.,  366;  Crowley's  case,  3  Lawrence, 
Compt.  Dec,  433  ;  Id.^  355 ;  14  Op.  Att.  Gen.,  408 ;  See  debates  House 
Reps.,  April  30, 1866,  Cong.  Globe,  Vol.  71,  Part  3, 1st  Sess.,  39th  Cong., 
2296,  &c. ;  District  Attorneys'  Assistants'  case,  4  Jjawrence,  Compt 
Dec,  113  ;  See  act  February  26, 1853,  10  Stat.,  162).  Penalties  are  pre- 
scribed for  taking,  as  compensation  for  any  official  duty,  any  sum  not 
prescribed  by  law,  (Rev.  Stat.,  5481). 

2.  Section  364  of  the  Revised  Statutes  requires  the  Attorney-General 
to  provide  such  legal  service  as  may  be  required  by  the  head  of  a  De- 
partment upon  the  examination  of  witnessess  touching  any  claim.  It 
seems,  perhai>s,  that  this  service  is  to  be  rendered  by  existing  oflScers 
of  the  Department  of  Justice,  (Rev.  Stat,  360). 

3.  Section  367  of  the  Revised  Statutes  is  taken  from  the  act  of  Jnne 
22,  1870  (16  Stat.,  160),  and  makes  provision  which,  at  the  time  that 
act  was  passed,  was  deemed  ample  to  provide  the  legal  services  requi- 
site ''  to  attend  to  the  interests  of  the  United  States  in  any  suit  peud- 
ing  in  any  of  the  courts  of  the  United  States,  or  in  the  courts  of  any 
State,  or  to  attend  to  any  other  interests  of  the  United  States",  by 
requiring  these  duties  to  be  performed  by  "  the  Solicitor-General, 
or  any  officer  of  the  Department  of  Justice."  While  this  remained 
unafl'ected  by  the  act  of  June  20,  1874,  (18  Stat.,  109),  it  necessarily 
excluded  the  authority  to  employ  a  district  attorney  to  render  such 
services  as  those  rendered  by  the  claimant  in  this  case. 

fl.  It  is  a  rule  well  settled  that  when  a  given  service  is  expressely 
provided  for,  by  officers  specified,  no  other  officer  can  be  assigned  to  its 
performance,  or  employed  or  paid  for  that  purpose.  This  section,  367, 
provides  for  services  of  the  character  now  in  question,  to  be  rendered 
by  officers  other  than  district  attorneys  (Birch's  case,  1  Lawrence, 
Compt.  Dec,  2d  tnl.,  154  ;  Clerk's  case,  Z<7.,  305.) 

h.  The  act  of  June  22,  1870,  to  establish  the  Department  of  Justice 
(16  Stat.,  162),  expressly  prohibited  payment  of  compensation  in  such 
cases  as  this.  Its  section  5  authorized  the  Attornev-General  to  send 
any  officer  of  the  Department  of  Justice  from  Washington  to  .any  State 
or  district  to  attend  to  "any  *  •  *  interest  of  the  United  States,** 
which  clearly  embraces  the  service  now  in  question  ;  its  section  14  expressly 
declared  that  "  no  fees  shall  be  allowed  or  i)aid  to  any  other  attorney 
or  counselor  at  law  for  any  service  herein  required  of  the  officers  of 
the  Dei)artment  of  Justice.''  (16  Stat.,  KU,  sees.  5  and  14;  Rev.  Stat., 
361,367).    This  expression '' any  attorney  or  counselor  at  law"  clearly 
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inclndes  district  attorneyi^Rev.  Stat.,  767 ;  Dunuegan's  case,  2  Law- 
reuce,  Compt.  D^c,  2d  ed.,  96).  And  if  it  does  not,  distiict  attorneys,  in 
the  absence  of  any  special  provision  on  the  subject^  wonld  be  excluded 
from  the  right  to  receive  extra  compensation  by  nection  1765  of  the  Re- 
vised Statutes.  All  the  prohibitions  of  the  act  of  June  22, 1870,  against 
the  payment  to  other  person  "for  any  service  •  *  •  required  of 
the  officers  of  the  Department  of  Justice '^  are  carried  into  the  Kevised 
Statutes  (sees.  361,  367).  Hence,  as  the  Revised  Statutes  stood  prior 
to  the  act  of  June  20,  1874  (18  Stat.,  109),  there  was  no  authonty  to 
employ  or  V>ay  a  district  attorney  for  such  services  as  those  rendered 
by  tlie  claimant.  One  of  the  purposes  of  the  act  of  June  22, 1870,  was 
to  taJce  away  the  authority  given  by  the  act  of  February  26, 1853  (10 
Stat,  161,  162,  to  every  "  head  of  a  department''  to  employ  attorneys 
to  render  services  which  no  law  required  any  district  attorney  to  per- 
form, and  to  provide  for  the  performance  of  all  such  services  by  officers 
of  the  Department  of  Justice,  and  thus  to  cut  off  the  prior  practice  of 
paying  for  extra  official  services  rendered  under  employment  of  the  head 
of  a  department  (Opinions  Attorneys  General:  Gushing,  April  7, 1855, 
7  Op.  Att.-Gen.,  85;  Black,  June  14,  1857,  9  lef.,  51;  Black,  May  25, 
1858,  Id.,  146;  Stanbery,  October  22, 1867,  12  /df.,287;  Devens,  July  19, 
1878,  16  Id.,  99;  Gushing,  February  23,  1855,  7  id,  53;  Gushing,  Janu- 
ary 25,  ia55,  Id.,  46 ;  Gushing,  February  18,  1854,  6  Id.,  299 ;  Johnson, 
November  13,  1849,  5  Id.,  172;  Butler,  March  7,  1836,  3  Id  45 ;  Gritten- 
den,  September  30, 1850,  5  id.,  261;  Wirt,  July  31,  1820,  1  Id.,  386; 
Bristow,  June  19,  1871, 13.  Id.,  580).» 

4.  Section  366  of  the  Revised  Statutes  neither  gives,  nor  recognizes 
any  authority  to  employ  an  attorney  to  render  services  not  being  a  part 
of  the  official  duty  of  a  district  attorney.    It  provides  that, 

*'  Every  attorney  or  counsellor  at  law,  who  is  specially  retained,  * 
•  •  to  assist  in  the  trial  of  any  case  in  which  the  Government  is 
interested,  shall  receive  a  commission  from  the  head  of  such  Department 
[of  Justice],  as  a  special  assistant  to  the  Attorney-General,  or  to  some 
one  of  the  district  attorneys,  as  the  nature  of  the  appointment  may 
require ;  and  shall  take  the  oath  required  by  law  to  be  taken  by  the 
district  attorneys,  and  shall  be  subject  to  all  the  liabilities  imposed  upon 
them  by  law." 

*  Debates  in  CoD^rress  cannot  be  consnlted  to  ascertain  the  meaning  of  an  act.  If 
they  could  be,  the  debates  on  the  bill  ^' to  establish  the  Department  of  Justice '', 
which  became  the  act  of  June  22,  1870  (16  Stat.,  162),  wonld  throw  some  light  on 
the  subject.  (See  speech  of  Mr.  Lawrence  in  House  February  19,  1866,  79  vol,  Cong. 
Globe,  Part  2,  2d  session  40th  Cong.  Globe,  Part  4,  2d  session  41st  Cong.,  p.  3037; 
speech  April  28,  1870,  same  volume  p.  3065 ;  District  Attorneys'  Assistants'  case,  4 
Lawrence,  Compt.  Dec.,  115,  note).  The  act  establishing  the  Department  of  Justice 
was  taken  substantially  from  a  bill  introduced  in  the  House  by  Mr.  Lawrence.  The 
debates  on  it  show,  however,  that  the  powers  of  the  First  Comptroller  were  wholly 
misunderstood  in  some  of  the  discussions.  This  fact  illustrates  the  importance  and 
jastice  of  the  rule  that  debates  cannot  generally  be  referred  to  for  the  purpose  of 
giving  construction  to  a  statute. 
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Section  769  provides  that,  "  every  district  attoraey  before  entering 
upon  his  office,  shall  be  sworn  to  a  faithful  execution  thereof" — that  is, 
faithfully  to  execute  the  duties  of  his  office.  Section  359  provides  that, 
"the  Attorney-General  may,  whenever  he  deems  it  for  the  interest  of 
the  United  States,  either  in  person  conduct  and  argue  any  case  in  any 
court  of  the  United  States,  in  which  the  United  States  is  interested,  or 
may  direct  the  Solicitor-General  or  any  officer  of  the  Department  of 
Justice  to  do  so.''  When,  therefore,  section  366  refers  to  a  commission 
to  an  attorney  as  "  a  special  assistant  to  the  Attorney-General",  it  gives 
no  authority  to  employ  an  attorney  generally  in  all  cases  in  which  the 
Attorney-General  may  in  person  appear  in  a  State  court,  or  otherwise 
"attend  to  any  other  interest  of  the  United  States",  in  a  matter  consti- 
tuting no  part  of  the  official  duty  of  a  district  attorney.  This  must  be 
manifest.  Section  366  gives  no  authority  to  employ  an  attorney— it 
only  declares  that  attorneys  lawfully  employed  by  virtue  of  other  pro- 
visions, shall  receive  a  commission  in  a  specitied  form,  &c.  The  Attor- 
ney-General is  expressly  authorized  to  go  into  any  district  and  take 
charge  of,  and  "in  person  conduct  and  argue  any  case  in  any  court  of 
the  United  States,  in  which  the  United  States  is  interested."  This  may 
often  be  necessary  or  at  least  advisable  in  cases  which  are  very  impor- 
tant, or  in  which  the  district  attorney,  on  account  of  any  cause,  cannot 
appear.  When  so  engaged,  the  Attorney-General  is  in  the  performance 
of  a  duty  which  otherwise  would  be  a  part  of  the  official  duty  of  a  dis- 
trict attorney.  The  Attorney-General,  in  such  cjise,  may  require  the  as- 
sistance of  another  attorney.  Having  the  authority  to  employ  attorneys 
to  assist  district  attorneys  in  their  official  duties,  and  to  appear  in  such 
cases  himself,  he  can,  in  any  such  case,  employ  another  attorney  and  give 
him  a  commission  "  as  a  special  assistant  to  the  Attorney  General." 
That  such  attorneys  can,  without  the  aid  of  the  act  of  June  20, 1874,  be 
employed  only  in  those  cases  iu  which  an  attorney  may  be  employed  to 
assist  a  district  attorney,  must  be  manifest  also  from  the  fact  that  every 
attorney  commissioned  "as  a  special  assistant  to  the  Attorney  General", 
•  •  •  "  shall  take  the  oath  required  by  law  to  be  taken  by  the  dis- 
trict attorneys,  and  shall  be  subject  to  all  the  liabilities  imposed  upon 
them  by  law."  (Kev.  Stat.,  366).  A  district  attorney  only  takes  an 
oath  to  perform  official  duties  of  a  district  attorney.  The  attorney 
commissioned  "as  a  special  assistant  to  the  Attorney  General'',  takes 
the  same  oath.  Thus,  there  is  no  authority  to  employ  an  attorney  to 
perform  duties  which  do  not  belong  to  the  office  of  a  district  attorney 
except  that  which  is  derived  from  the  proviso  to  the  act  of  June  20, 1874. 

District  attorneys  have  been  sometimes  employed  to  assist  in  the 
argument  of  cases  in  the  Supreme  Court  of  the  United  States  and  have 
been  i)aid  for  their  services.  Such  employment  and  payment  do  not 
seem  to  have  been  authorized.  Section  359  of  the  Revised  Statutes 
made  an  adequate  provision  for  this  service  (which  was  and  is  not  any 
part  of  the  official  duty  of  a  district  attorney)  by  requiring  that  the 


Payment  of  District  Attorneys  for  Extra- Official  Services — BlisiPs  Case.  47 

Attorney  General  and  Solicitor  General  '^  Shall  conduct  and  argue  salts 
and  writs  of  error,  and  appeals  in  the  Supreme  Court."  This  section 
does  say  as  to  this  duty  **  excej)t  when  the  Attorney  General  in  partic- 
ular cases  otherwise  directs  ^  which  simply  means  as  authorized  in  the 
next  section,  that  "  the  Attorney  General  may  require  any  solicitor  or 
officer  of  the  Department  of  Justice  to  perform  any  duty  required  of 
tbe  Department  or  of  any  officer  thereof."  The  question  whether  the 
act  of  June  20, 1874,  authorizes  the  Attorney  General  to  employ  and  pay 
a  district  attorney  to  render  services  in  a  case  in  which  the  United  States 
is  interested  or  a  party  in  the  Supreme  Court  is  not  now  involved.  It 
does  authorize  such  employment  and  payment  for  services  of  a  district 
attorney  which  are  extra  official,  in  any  district  not  connected  with  the 
Supreme  Court. 

Prior  to  the  act  of  June  22, 1870  (16  Stat.  162)  heads  of  Departments 
were  authorized  to  employ  district  attorneys  to  examine  titles  to  real 
estate  purchased  for  the  government  and  to  render  other  services  (Speed, 
Attorney-General,  March  8, 1866, 11  Op.  Att-Gen.,  433 ;  Gushing,  At- 
tomey  General,  January  25,1855,  7  Op.  Att.-Gen.,46).  Some  payments 
were  made  for  services  in  examining  titles  which  seem  to  have  been  un- 
authorized after  this  act  (see  act  February  26, 1877, 19  Stat.,  267 ;  Bev. 
Stat,  355, 1136).  The  act  of  June  20, 1874, 18  Stat.  109,  now  sanctions 
payment  for  such  services  (See  16  Op.  Att.-Gen.,  99).* 

5.  Tbe  claimant  does  not  derive  any  right  to  compensation  from  sec- 
tion 299  of  the  Eevised  Statutes.  That  section  is  taken  from  the  act  of 
August  16, 1856  (11  Stat.,  50,  sec.  12),  and  provides  a  mode  of  fixing 
the  compensation  of  district  attorneys  in  two  classes  of  cases,  (1)  '^for 
services  rendered  in  cases  instituted  in  the  United  States  or  State 
courts  when  the  United  States  is  a  party  in  interest  but  not  of  record," 
and  (2)  "in  cases  instituted  against  officers  of  the  United  States,  or 
tbeir  deputies,  or  duly  appointed  agents,  for  acts  committed  or  omitted 
or  sufifered  by  them  in  the  lawful  discharge  of  their  duties."  It  re- 
quired accounts  for  services  in  these  two  classes  of  cases  to  "be  au- 
dited and  allowed  as  in  other  cases,  assimilating  the  fees  as  near  as 
may  be,  to  thbse  provided  by  [said  act  of  Februaiy  26, 1853, 10  Stat., 
161]  for  similar  services."  This  act  did  not  give  authority  to  employ 
district  attorneys  to  render  services,  in  such  cases  as  the  claimant's. 
It  is  not  found  in  the  title  of  the  Eevised  Statutes  relating  to  the  De- 
partment of  Justice.  It  is  placed  under  the  title  relating  to  the  Treas- 
ury Department.  This  may  not  be  material  (Rev.  Stat.,  5600).  The 
authority  to  employ  was  found  in  that  provision  of  the  act  of  February 
26, 1853  (10  Stat.,  162),  which  authorized  compensation  "for  the  serv- 

*  The  act  of  March  3,  1875  (18  Stat.  401)  requires  district  attorneys  to  defend  action 
against  officers  of  either  Honse  of  Congress. 

Tbe  act  of  March  1,  1879  (20  Stat.  332  sec.  3)  authorizes  a  fee  of  $5  for  the  prepa- 
ration and  approTal  of  deeds  fur  property  purchased  by  the  United  States  **  under 
ibe  internal  revenue  laws,  on  sales  for  taxes,  or  under  executions  issued  from  the 
United  States  courts.'' 
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ices  of  counsel,  rendered  at  the  request  of  the  head  of  a  Department, 
such  sum  as  may  be  stipulated  or  agreed  on."  The  two  classes  of  cases 
mentioned  necessarily  comprehended  all,  in  which  heads  of  Depart- 
ments could  emplo}'  counsel.  The  authority  to  employ  was  necessarily 
limited  to  services  which  it  was  not  the  official  dut}'^  of  any  district  at. 
torney  to  render.  The  act  of  August  16,  1856  (11  Stat.,  50,  sec.  12), 
operated  as  such  limitation,  and  it  limited  the  discretionary  power  of 
heads  of  Departments  to  stipulate  or  agree  upon  the  amount  of  com- 
pensation. The  fact  that  statutes  required  of  district  attorneys  speci- 
fied official  services  excluded  the  authority  of  the  head  of  a  Department 
to  employ  an  attorney  to  render  the  same  services.  While  heads  of 
Departments  had  authority  to  employ  attorne^^s,  including  district  at- 
torneys, as  stated,  the  mode  of  fixing  compensation  prescribed  by  the 
act  of  August  16,  1856  (11  Star.,  50,  sec.  12,  Kev.  Stat.,  299),  was  neces- 
sary and  i)roper.  iL  was  proper  as  a  limitation,  or  rather,  as  a  change 
in  the  mode  of  fixing  the  amount  of  compensation  prescribed  by  the  act 
of  1853.  When  the  act  of  June  22,  1870  (16  Stat.,  163),  established  the 
Department  of  Justice,  and  took  from  heads  of  Departments  the  au- 
thority to  employ  counsel  (except  that  the  Attorney-General  could  do 
so  in  certain  cases  therein  specified),  and  devolved  duties  of  the  char- 
acter now  in  cj^iestiou  upon  officers  of  the  Department  of  Justice  (Eev. 
Stat.,  367),  the  12th  section  of  the  act  of  August  16,  1856  (11  Stat,  50; 
Eev.  Stat.,  299),  had  no  practical  operation  as  to  such  cases,  and  per- 
haps applied  only  to  some  of  the  cases  mentioned  in  sections  771  and 
827  of  the  Kevised  Statutes — that  is,  to  suits  against  specified  officers, 
^c.  (Dunuegau's  case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  87).  It  could 
no  longer  ai)pl3'  to  services  of  the  character  now  in  question.  But  it 
could  api)ly  to  cases  for  such  services  which  might  thereafter  be  author- 
ized by  Congress.  It  was  not  repealed.  It  was  a  provision  of  a  gen- 
eral character  applicable  not  only  iii  proper  cases,  if  any,  arising  under 
existing  laws,  but  also  to  such  as  might  arise  under  statutes  thereafter 
enacted.  It  was  accordingly  and  properly  carried  into  the  Eevised 
Statutes.  And  it  does  now  apply  to  cases  arising  under  the  proviso  to 
section  3  of  the  act  of  June  20,  I S74  (18  Stat.,  109).  (See  Devens,  Atty. 
Gen.  Op.,  July  19,  1878,  16  Op.  Att.  Gen.,  99.) 

The  result  is  that  the  claimant  is  entitled  to  payment  by  force  of  the 
proviso  to  section  3  of  the  act  of  June  20,  1874.* 

Treasury  Department, 

First  Comptroller'^ s  Office,  April  4,  1884. 


*Tlie  following  discussion  may  throw  some  light  on  the  foregoing  case: 

I.  If  there  should  be  discovenid  any  j)revious  act  which  should  seem  to  grant  tbe 
privilege  contained  in  the  provi^io  to  sectit^i  '.>  of  the  act  of  June  20,  1874  {IS  Stat., 
100),  thtMi  that  act  containing  said  prorino  would  have  to  be  regarded  either — 

(1.)  As  an  act  f)assetl  for  the  esprftiH  ]Hirpose  of  making  clear  the  meaning  of  such 
previous  act,  in  which  case  it  would  be  given  elfect,  though  not  to  an^'  greater  exleut 
than  its  words  rerini red,  ff>r  ''JV  statute  of  explanation  shall  be  construed  only  aeconl- 
ing  to  the  words,  and  not  with  an  ecpiity  or  intendment,  for  there  cannot  ho  an  ex- 
planation upon  an  explanation."     (Butler  and  Baker's  case,  3  Rep.,  31  a;  3  Croko, 
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Car.  :{3 ;  Hardcastle  Statutes,  67 ;  Johnson,  Attorney-General,  March  27,  1H49,  5  Op. 
Att.-Gen.,  83). 

(2.)  As  an  act  explaining  and  making  more  clear  the  previouH  act,  though  not 
pa&se<l  for  that  purpose:  in  which  case  it  would  have,  as  ''parliamentary  exposition '' , 
much  weight  as  an  argument  in  aid  of  attaching  some  certain  meaning  to  the  previous 
statntf>,  though  nut  per  se  concluHive  upon  the  courts,  who,  and  not  the  legi^Iature, 
are  the  authorized  expositors  of  the  statute  law  of  the  land.  (Batternby  v.  Kirk,  2 
Bin^h.,  X.  C,  609;  Sandiman  r.  Breach,  7  B.  &  C,  ^  ;  Swift  v.  Jewsbury,  L  R.,  9 
Q.  B.  C,  31'^;  Rex  r.  Loxdale,  1  Burr.,  447;  Hardcastle,  Statutes,  67,  68 ;  Pike  v. 
Mejjonn  etaJ,f  44  Mo.,  499;  Constant  v.  The  People,  11  Wend.,  513;  Heurv  v.  Tilson, 
17Vt.,479.) 

II.  But  if,  as  seems  t-o  be  undoubtedly  the  case,  no  such  law  whatever  existed  prior 
to  the  passage  of  said  act,  then  it  becomes  necessary  to  construe  the  act  of  June  20, 
1"74,  as  belogiug  to  that  class  of  acts  which  are  based  upou  a  legislative  misconcep- 
tion of  the  state  of  the  law  at  the  time  of  cheir  paHsage. 

Th*'w  are  of  two  kinds: 

(1.^  Those  which  contain  (A)  mere  erroneous  recitals  of  fact  or  law,  or  (B)  which  v 
cnn.xtnie  acts  already  existing  in  a  manner  oppf>sed  to  general  rules  and  judicial  in- 
stincts or  deliberate  interpretation. 

(•2.)  Those  which,  though  based  upon  an  erroneous  assumption  of  the  existence  of 
notue  legal  provision,  are  yet  so  clear  in  their  exposition  of  the  legislative  will,  that 
ette^t  must  be  given  to  them,  even  by  affirming  the  existence  of  the  law  from  the  date 
of  the  act«  which  proceed  upon  the  assumption  of  its  existence,  though,  in  fact,  such 
law  did  not  at  the  time  of  their  passage  exist. 

(1.)  As  regards  the  first:  (A)  It  has  been  thoroughly  settled  that  a  mere  recital  in 
.in  act  is  not  conclusive.  This  is  s<>  whether  the  recital  be  (a)  a  recital  of  fact,  or  (&) 
a  n^^ifal  of  law 

(a)  In  R  r.  Haughton  (1  Ellis  &  Bl.,  516;  S.  C,  22  L.  J.  M.  C.,92),  which  was  an 
indictment  for  non-repair  of  a  highway  against  the  inhabitants  of  the  township  of 
llaujrhton,  a  local  act  was  relied  upon  by  the  defendants,  which  recited  that  the  high- 
way iu  question  was  in  Denton.  It  was  hehl,  that  the  recital  was  not  conclusive, 
and  consequently  did  not  open  the  estoppel.  Lord  Campbell,  C.  J.,  said,  ''  Had  there 
bcf^n  anything  amounting  to  an  enactment  that  the  road  should  be  cousidercd  in  Den- 
t'>n,  this  wonTd  have  prevailed  over  the  estoppel,  but  a  mere  recital  in  an  act  of  Par- 
liament, either  of  fact  or  law,  is  not  conclusive  ;  and  we  are  at  liberty  to  consider  the 
fact  or  the  law  to  be  different  from  the  statement  in  the  recital."  *'It  is  not  in  the 
power  of  the  legislature  to  bind  individuals  by  a  recital  of  facts  in  a  statute."  Such 
a  rf-cital  **mav,  perhaps,  be  evidence  where  it  relates  to  matters  of  a-public  nature." 
(Cool^^y.  Const.  Lim.  [96],  4th  ed.,  117.) 

(6)  Recitals  of  law  in  which  the  legislature  shows  a  misapprehension  of  the  law  on 
a  particular  subject,  cannot  have  the  effect  of  making  that  law  which  the  legislature 
♦*rn»n*»ou8ly  assumed  it  to  be  (Earl  of  Shrewsbury  r.  Scott,  29  L.  J.  C.  P.,  53;  ex  parte 
Lloyd,  1  Sim.,  X.  S.,  250;  Mitcalfe  r.  Hanson,  L.  R.,  I  H.  L.,  2.50;  Mersey  Docks  r. 
Cameron,  and  Jones  v.  Mersey  Docks,  11  H.  L.  Cases.  518 ;  Hardcastle,  Statutory 
Law,  243,  244;  Postmaster-Geueral  r.  Early,  12  Wheat.,  148). 

H.  In  discnssiu]^  the  construction  of  8  Anne  by  41  Geo.  3,  c.  107,  Le  Blanc,  J.,  said 
irj  Cambridge  University  v.  Bryer  (16  E^vst,  333),  ''This  is  not  a  positive  inrerpreta- 
tion  of  a  former  act  imposed  by  the  legislature  in  a  subsequent  act,  but  only  by  the 
provisions  which  the  legislature  have  made,  they  seem  to  have  apprehended  that 
•^rjrb  was  the  construction  of  the  statute  of  Anne.  But  if  the  court  is  clear  that  the 
rnn«trn«'tion  is  otherwise,  that  cannot  bind  us  in  the  construction  we  are  to  put 
'i(K)n  it." 

'*The  legislature  may  declare  the  law  bj-  enactment,  but  thoy  are  not  interpreters 
'•f  til*?  law,  and  courts  of  justice  are  not  bound  bv  a  mistake  of  the  legislature  as  to 
wluit  the  existing  law  is."  This  ^as  decided  iu  the  court  of  King's  bench  in  the  case 
or  l>ore  r.  Gray  (2  T.  R.,  365),  and  followed  in  ex  parte  Lloyd  (1  Sim.,  N.  S.,  250,  251), 
ill  which  it  was  held  that,  provisionally  registered  companies  are  not  companies  in 
th<'  proper  s*^nse  of  the  word,  but  mere  associations  of  people,  and  that  they  are  not 
to  \h'  considered  companies  because  the  legislature  has  spoken  of  them  as  such. 

Iq  Ba-ssett's  case  (2  Ct.  CI.,  449),  it  was  held  that  an  act  which  declared  that  a 
l»rt-vio«8  act,  which  w»is  passed  for  the  purpose  of  increasing  the  pay  of  army  officers, 
^iioiild  not  he  so  construed  as  to  increase  the  emoluments  of  the  commissioned  officers 
<*rrhc  army  at  the  date  of  its  passage,  should  be  considered  proapective^  and  to  take 
•-rt^ct  from  iut  dat«.  This  decision  was  based  upim  the  principle  that  it  is  the  func- 
tion of  the  court,  and  not  of  the  legislature  to  construe  acts. 

It  was  held  in  Calhouu  v.  McLeudon  (42  Ga.,  405),  that  as  the  court  had  interpreted 
th**  meaning  of  ''head  of  a  family,"  used  in  the  provision  of  the  Constitution  of  the 
"1  iU'  granting  the  right  of  homestead  to  certain  classes  of  persons,  the  legislature, 
if  t^r  such  interpretation,  could  not  by  an  act  give  a  wider  meaning  to  the  expression, 
U-raime  that  power  is  lodged  in  the  judiciary. 

Tb*^  legislature  of  New  York  in  1853  passed  yn  act  in  relation  to  the  liability  of 
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certain  insnrance  companies  to  taxation,  the  constmction  of  which  was  a  qnestion 
litigated  and  determined  in  the  courts.  In  1855,  the  legislature  enacted  a  law  de- 
claring the  intent  of  the  act  of  1853,  to  he  different  from  the  intent  as  declared  by 
the  courts. 

It  was  held  that  ^*  as  an  authoritative  mandate  in  favor  of  the  construction  claimed 
by  the  insnrance  company,  we  cannot  accord  to  it  any  force  whatever.  •  •  • 
The  legislature  has  no  judicial  power;  and  cannot  upon  any  pretence,  interpose  itsao- 
thority  respecting  questions  of  interpretation  depending  in  the  courts.  (People  r. 
Board  of  Supervisors,  16  N.  Y.,  431 ;  Dash  v.  Van  Kleeck,  7  John.  Cas.,  477  ;  Ogden  r. 
Blackledge,  2  Crauch,  27*2;  Potter's  Dwarris,  Stat,  and  Consts.  69,  n;  Cooley,  Const. 
Lim.,  94;  the  Aurora  Borealis  v.  Dobbie,  17  Ohio,  127;  Baiters  v.  Tobias.  3  Paige, 
338 ;  Planters'  Bank  v.  Black,  19  Miss.,  43 ;  Gou^h  v.  Pratt.  9  Md.,  526.)  Thompson, 
J.,  in  Dash  v.  Van  Kleeck,  auprOf  makes  the  distinction  between  legislative  and  judi- 
cial powers  very  clear:  "To  declare  what  the  law  t^,  or  htu  been,  is  a  judicial  power; 
to  declare  what  the  law  shnll  be,  is  legislative." 

(2).  But  there  may  be  acts  recognizing  so  clearly  a  rule  of  law,  that  to  deny  it  wonld 
abrogate  the  act«  themselves.  Such  acts  have  been  considered  as  granting  the  right 
of  power  which  they  assume  previously  existed.  Thus  it  was  neld  in  Norton  r. 
Spooner  (9  Morris,  P.  C,  103,  It^),  that  though  an  ordinance  of  British  Guiana  was 
adopted  for  the  object  of  introducing  and  regulating  jury  trial,  yet  inasmuch  as  it 
recognized  a  certain  cause  of  action,  it  would  be  monstrous  to  treat  such  cause  of  ac- 
tion as  not  existing,  because  not  expressly  granted  by  other  acts. 

Upon  the  effect  of  a  statute  assuming  that  to  be  the  law  which  is  not  law,  Hard- 
castle  (Statutory  Law,  244)  has  said  *'  a  rule  of  law  may  be  sometimes  found  so  di>- 
tinctly  recognized  in  a  statutory  enactment,  that  to  deny  the  existence  of  the  rule  would 
be  in  fact  to  abrogate  the  statute.''  Cooley  (Const.  Lim.,  5th od.,  113)  has  said:  **It 
is  always  competeut  to  change  an  existing  law  by  a  declaratory  statut.^ ;  and  where  the 
statute  is  only  to  operate  upon  future  cases,  it  is  no  objection  to  it«  validity,  that  it  as- 
sumes the  law  to  have  been  in  the  past  what  it  is  now  declared  that  it  shall  be  in  the 
future." 

In  reference  to  an  act  which  declared  that  "  the  district  court  shall  have  co^izance 
concurrent  with  •  *  *  the  circuit  ccarts  of  the  United  Stat-es  "  of  certain  suitu. 
Chief  Justice  Marshall,  in  Postmaster-General  r.  Early  (12  Wheat.,  147),  held,  that  the 
phrase  *'  concurrent  with  tha  circuit  courts  of  the  Unit^l  States,"  gave  jurisdiction  to 
the  circuit  cmiriSy  if  it  did  not  previously  exist.  He  said,  "The  phrase  may  imply, that 
power  was  previously  given  to  that  other ;  but  if,  in  fact,  it  had  not  been  giveu,  the 
words  are  capable  of  conveying  it." 

To  the  suggestion  that  the  section  of  the  act  in  question  was  not  framed  with  the 
intention  of  vesting  jurisdiction  in  the  circuit  courts,  he  replies,  "  It  is  true  that  thf 
language  of  the  section  indicates  the  opinion  that  jurisdiction  existed  in  the  circuit 
courts  rather  th(kn  an  intention  to  give  it ;  and  a  mistaken  opinion  of  the  legislature  eou- 
cerning  the  law  dot^s  n6t  make  law.  But  if  this  mistake  is  manifested  in  words  com- 
petent to  make  the  law  in  future,  we  know  of  no  principle  which  can  deny  tbem  this 
effect.  The  legislature  may  pass  a  declaratory  act,  which,  though  inoperative  on  the 
past,  may  act  in  future.    The  law  expresses  the  sense  of  the  legislature  on  the  oxi&t- 


(23  Wis.,  635),  that  '*  even  though  an  unfounded  assumption  by  the  legislature  that  a 
particular  jurisdiction  existed,  might  not  alone  be  sufficient  to  create  it,  yet  where 
the  jnrisdictiou  is  assumed  to  exist,  acd  explicit  provision  made  as  to  the  form  and 
mode  of  its  exercise,  the  authority  to  proceed  in  that  form  and  mode  carries  with  it, 
by  necessary  implication,  jurisdiction  of  the  proceedings." 

It  has  been  said  that,  **an  exception  from  a  power  proves  its  existence,"  (2  Story, 
Const.,  4th  ed.,  1337 ;  Const.,  Art.  1,  sec.  9,  cl.  1 ;  see  14  Op.  Att.-Gen..  420,  Rev,  Stat.. 
3618;  15  Op.  Att.-Gen.,  322 ;  Proceeds  of  sales  case,  3  Lawrence,  Compt.  Dec,  37; 
Otto's  ca«e,/d.,  296). 

Where  a  statut-e  declared  t\\ixt  the  charter  of  a  city  should  be  construed  so  as  togi\e 
it  full  control  over  all  ferries  withiu  its  limits,  this,  although  of  no  force  as  a  t*on- 
struction  of  the  charter,  is  a  grant  of  the  power,  if  that  was  not  already  posseseed 
under  the  chart*>r.  (Aikou  v.  Wt'steni  R.  R.,  20  N.  Y.,  370;  Sedgwick,  Const  rue  r.  of 
Stat,  and  Const.  L..  2d  ed.,  227,  n).  A  declaration  of  the  legislature  as  to  what  ther 
intended  for  the  time  in  the  past  by  a  law,  does  not  make  the  law  what  they  in- 
tended it,  if  thev  are  in  error.  It  only  affects  it  in  the  future  ;  the  past  law  is  to  be 
determined  by  the  judiciary  ;  but  it  is  the  duty  of  the  courts  to  give  to  a  constniiug 
act  its  intended  practical  operation,  as  far  as  is  possible.  (Basst'tt's  case,  2  Ct.  Ci.,  44* ; 
Salters  v.  Tobias,  3  Paige,  338;  PotU^r's  Dwarris,  Stat,  and  Const.,  70,  n.) 

A  declaratory  statute  is  one  which  is  passed  in  order  t^  put  an  end  to  a  doabt  as  l-** 
what  is  the  common  law,  or  the  meaning  of  another  statute,  and  which  declarva  what 
it  is  and  ever  has  been.     Such  a  statute,  therefore,  is  always  in  a  certain  sense  re- 
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trospective ;  becanse  it  assumes  to  determine  what  the  law  was  before  it  was  passed. 
(Bony.  Law  Diet.,  ** Statute;"  Austin,  Jurisprudence,  Lee.  37;  Cooley,  Const.  Lim.^. 
5thed.,  Ill,  112.) 

Retrospective  laws  are  of  three  kinds : 

First.  Those  touching  crimes.  These  are  void.  (Const.,  Art.  1,  sec.  X,  1 ;  Krin^  v, 
Missouri,  107  U.  S.,  221;  Bishop,  Statutory  Crimes,  267,  citing  speech  of  William 
Lawrence,  House  Reps.,  January  4,  1861 ;  Act  of  March  8,  1859 — 15  Stat.,  340,  c.  148.) 

Second.  Those  touching  civil  rights.  These,  if  they  impair  the  obligation  of  con- 
tracts, are  void.  (Const.,  Art.  I,  Sec.  X,  1.)  In  all  cases  they  are  objectionable,  and 
acts  touching  civil  rights  are  never  retrospectively  construed  unless  in  pursuance  of 
ayre99  words,  (Baugher  v.  Nelson,  9  Gill.,  299 ;  Elliott's  Ex'r  v.  Lyell,  3  Call.,  279; 
Cometh  V.  Hewet,  2  Hen.  &  M.,181;  Gaskins  v.  Com'th,  1  Call.,  197;  Day  v,  Pickett, 
4  Munf.,  109 :  Satterlee  v.  Matthewson,  2  Pet.,  380;  Bac.  Abr.  Stat.  (C) ;  Drehman  v. 
Stifle,  8  Wall.,  603;  Watson  v,  Mercer,  8  Pet.,  110;  Bait.  &  Susq'h.  K.  R.  Co.  v.  Nes- 
bit,  10  How.,  401,  402.) 

Third.  Those  touching  civil  remedies.  These  are  not  only  valid,  but  are  compara- 
tively free  from  objection,  unless  they  materially  afifect  the  obligation  of  contracts, 
in  which  case,  they  are  void.  (Bronson  v.  Kinzie,  1  How.,  311 ;  McCracken  v.  Hay- 
wood, 2  Id.,  645;  Von  Hoffman  r.  Quincy,  4  Wall.,  548;  Quackenbnsh  r.  Danks,  1 
Deuio,  128.) 

•  •  •  "An  act  of  Parliament  does  not  alter  the  law  by  merely  betraying  an  erro- 
neoas  opinion  of  it.  For  instance,  the  7  Jac.  1,  C.  12,  which  enacted  that  shop  books 
should  not  be  evidence  above  a  year  before  action,  did  not  make  them  evidence  within 
the  year ;  though  the  enactment  was  obviously  passed  under  the  impression,  not  im- 
probably confirmed  by  the  practice  of  the  courts  in  those  days,  that  they  were  ad- 
missible in  evidence."  Maxwell  on  Statutes,  376 ;  Dore  v.  Gray,  per  Ashurst,  J.,  2  T. 
B.,  356;  &  parte  Lloyd,  1  Sim,  N.  S.  248,  per  Shad  well,  Y.  C. ;  Pitman  v.  Maddox,  2 
Salk.,  690. 

A  passage  in  an  act  which  showed  that  the  legislature  assumed  that  a  certain  kind 
of  beer  might  be  lawfully  sold  without  a  license,  could  not  be  treated  as  an  enactment 
that  such  beer  might  be  so  sold,  when  the  law  imposed  a  penalty  on  every  unlicensed 
person  who  sold  beer.  (Maxwell  on  Statutes,  377  ;  Read  v.  Storey,  6  H.  <&  N.,  423 ;  30 
L.  J.  M.  C,  110 ;  see  24  and  25  Vict.,  C.  21,  8.  3.) 

If  the  law  be  different  from  what  the  legislature  supposed  it  to  be,  the  implication 
arising  from  the  statute,  it  has  been  said,  cannot  operate  as  a  negation  of  its  exist- 
ence ;  and  any  legislation  founded  on  such  mistake  nas  not  the  effect  of  making  that 
law,  which  the  legislature  erroneously  assumed  to  be  so.  (Maxwell,  Statutes,  379, 
per  Cur,  in  Moll  wo  v.  Court  of  Wards,  L.  R.,  4,  P.  C,  419,437 ;  and  see  per  Cookburn, 
C.  J.,  in  Shrewsbury  v,  Scott,  C.  B.,  N.  S.  1,  29  L.  J.,  53.) 

A  mere  recital  in  an  act  whether  of  fact  or  of  law  is  not  conclusive,  &,c,  (Max- 
well, Statu  tee.  381 ;  R.  v.  Haughton,  1.  E.  and  B.,  501 ;  R.  v,  Greene,  6  A.  and  £.) 

The  36  and  37  Vict.,  C.  60,  S.  3,  would  hardly,  by  merely  reciting  that  **  an  accessoiy 
after  the  fact"  is  *'by  English  law  liable  to  be  punished  as  if  ne  were  principal  of- 
feDder,"  be  understood  as  making  so  important  a  change  of  the  law.  Maxwell,  Stat- 
utes, 381.) 

(Postmaster-General  v.  Early,  Iji  Wheat.,  148,  cited  in  Maxwell,  381 — who  declares 
"if  the  mistake  is  manifested  in  words  competent  to  make  the  law  in  fature,  there 
is  DO  principle  which  can  deny  them  this  effect.*'  Cites  also  R.  v.  Oldham,  L.  R., 
32  B.,  474.) 
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IN  THE  MATTER  OF  THE  RIGHT  OF  AN  ATTORNEY  AT  LAW,  WHO  IS  NOT 
A  DISTRICT  ATTORNEY  OF  THE  UNITED  STATES,  TO  COMPENSATION  FOR 
SERVICES  RENltERED  BY  AUTHORITY  OF  THE  ATTORNEY-GENERAL.  IN 
A  CASE  IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA  IN 
WHICH  THE  GOVERNMENT  WAS  INTERESTED,  WHEN  SUCH  SERVICES 
DID  NOT  PERTAIN  TO  ANY  OFFICIAL  DUTY  OF  THE  DISTRICT  ATTOR- 
NEY.— ASSISTANT- ATTORNEY  COYLE'S  CASE. 


1.  Under  section  3B3  of  the  Revised  Statutes,  the  Atturiioy -General   is  authorized  to 

employ  any  attorney  at  law  to  assist  any  district  attorney  in  the  discharge  of  bis 
oHicial  duties. 

2.  Said  section  does  not  authorize  the  employment  of  an  attorney  at  law  who  is  not 

a  district  attorney  to  render  a  service  for  the  United  States  which  does  not  con- 
stitute any  part  of  the  official  duty  of  a  district  attorney. 

3.  The  pronj*o  to  section  '.i  of  the  act  of  Jane  '20,  1374  (Id  Stat.,  109),  authorizes  the 

Attoruej^-General  to  euijiloy  any  ^UUstrict  attorney ^^  to  render  services  for  the 
United  States  which  do  not  constitute  any  part  of  the  official  duty  of  a  district 
attorney. 

4.  The  power  given  hy  this  ^romo,  being  special,  is  to  be  pursued  in  strict  compliance 

with  t>^e  terms  of  the  statute,  and,  hence,  does  not  authorize  the  employment  of 
any  but  a  dUtrict  attorney. 

The  act  of  June  11,  1878  (20  Stat.,  106),  authorizes  the  Commissioners 
of  the  District  of  Columbia  to  make  contracts  for  paving^  streets  in  the 
District,  and  requires  them  to  retain  ten  per  centum  of  the  cost  thereof 
to  be  invested  in  United  States  or  District  of  Columbia  bonds  to  be 
held  as  a  guarantee  fund  that  the  i)avements  shall  be  kept  in  repair  for 
five  years. 

Under  this  act,  the  Commissioners  made  a  contract  with  A.  L.  Barber 
&  Co.  for  paving  certain  striM^ts  ;  they  i)erformed  the  work,  and  kept  it 
in  repair  for  five  years.  Ten  per  centum  of  the  cost  was  invested  in 
District  of  Columbia  bonds  in  the  name  of  A.  U.  Wyman,  Treasurer  of 
the  United  States,  in  trust  for  the  contractors.  In  December,  1883,  the 
contractors  demanded  the  bonds,  but  the  Commissioners  of  the  Distiict 
insisted  that  the  bonds,  being  at  a  premium,  should  be  sold,  and  from 
the  proceeds  ten  per  centum  of  the  cost  of  the  works  paid  to  the  con- 
tractors. January,  1884,  Barber  &  Co.  filed  a  petition  in  the  Supreme 
Court  of  the  District  against  the  Commissioners,  and  A.  U.  Wyman, 
Treasurer,  for  a  mandamus  to  compel  the  delivery  of  the  bonds  to  the 
claimants.  The  case  is  entitled.  The  United  States  on  the  relation  of 
A.  L.  Barber  and  others  v,  A.  U.  Wyman,  Treasurer,  and  others.  Jan- 
uary 10,  1884,  the  Solicitor  of  the  Treasury  requested  George  B.  Cork- 
hill,  esq.,  the  attorney  of  the  United  States  for  the  District  of  Colum. 
bia,  *'to  do  whatever  is  necessary  to  prot^ict  Mr.  Wyman  in  his  action 
as  an  officer  of  the  United  States  performing  duties  required  bylaw." 
A.  S.  Worthington,  esq.,  who  had  been  attorney  for  Barber  &  Co.,  suc- 
ceeded Mr.  Oorkhill  as  district  attorney.     February  9,  1884,  the  Attor- 
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ney-General  directed  Bandolph  Ooyle  ^^to  appear  and  represent  the. 
interestsof  the  Government"  in  said  mandamns  proceeding.  He  per- 
formed the  required  service.  April  2, 1884,  the  Supreme  Courtapproved 
his  accbnnt  against  the  United  States  for  $75.  April  4, 1884,  the  account 
was  approved  by  the  Attorney-General,  and  referred  to  the  First  Au- 
ditor, payment  to  be  made  from  the  appropriation  for  fees  of  attorneys. 
The  Auditor  disallowed  the  claim  on  the  ground  that — 

"Section  907  of  the  Revised  Statutes  relating  to  the  District  of  Co- 
lumbia, limits  the  compensation  to  be  paid  to  the  assistants  of  the  Uni- 
ted States  attorney,  and  that  said  assistants  have  already  received  the 
full  amount  of  compensation  allowed  them  under  said  section  for  the 
above  month  of  February." 

The  section  to  which  the  Auditor  refers  provides,  with  respect  to  the 
United  States  district  attorney,  that — 

"He  shall  pay  to  his  deputies  or  assistants  not  exceeding,  in  all,  four 
thousand  dollars  per  annum    •    •    •    out  of  the  fees  of  his  office." 

Pursuant  to  this  enactment,  his  usage  is  to  pay  at  the  rate  of  t2,000 
a  year  to  each  of  two  assistants,  one  of  whom  is  Mr.  Coyle. 

Randolph  Coyle  made  an  able  oral  argument,  and  submitted  the  fol- 
lowing brief: 

I.  The  account  is  disallowed  by  the  1st  Auditor  on  the  ground  that 
section  907,  Revised  Statutes,  District  of  Columbia,  limits  the  amount 
of  compensation  which  an  assistant  to  the  United  States  attorney  for 
tbe  District  of  Columbia  may  receive  and  that  Mr.  Coyle  has  received 
big  full  pro  rata  share  of  compensation  as  such  assistant  for  the  month 
of  February,  1884,  in  which  the  above  mentioned  services  were  rendered 
and  therefore  cannot  receive  anything  more  from  the  United  States. 

This  position  is  en*oneous  in  two  particulars : 

1.  Tbe  section  referred  to  does  not  limit  the  amount  of  compensation 
which  an  assistant  to  the  United  States  attorney  may  receive,  it  merely 
says  that  the  United  States  attorney  shall  not  pay  his  assistants  more 
than  (4,000  per  annum  out  of  the  fees  of  his  office. 

2.  No  reasonable  interpretation  of  this  section  can  limit  the  amount 
to  [bej  paid  by  the  United  States  attorney  to  his  assistants  for  any 
fractional  part  of  the  year  provided  he  does  not  exceed  the  maximum 
amount  allowed  to  be  paid  during  the  year. 

This  last  consideration,  however,  is  immaterial  in  the  present  case 
^  the  compensation  asked  does  not  come  out  of  the  fees  of  the  office  of 
the  District  Attorney.  (District  Attorney's  Assistant's  Case,  4  Law- 
rence, Compt.  Dec.,  115.) 

n.  The  case  is  not  affected  by  Sec.  17(>5,  Revised  Statutes,  U.  S., 
which  provides  that — 

"No  officer  in  any  branch  of  the  public  service,  or  any  other  person 
whose  salary,  pay  or  emoluments  are  fixed  by  law  or  regulation  shall 
rec<*ive  any  additional  pay,  extra  allowance,"    •    •    •     "except,"  &c. 

It  is  obvious  that  the  words  "whose  salary,  pay  or  emoluments  are 
fixed  by  law  or  regulation,"  qualify  the  words  "officer  in  any  branch 
of  the  poblic  service"  as  well  as  the  words  "other  person"  and  that 
the  only  ** officers"  who  are  prohibited  from  receiving  "additional  pay," 
&c.,  are  those  whose  "salary,  pay  or  emoluments"  are  so  fixe<l. 

Now,  patting  aside  for  the  present,  the  question  whether  an  assistant 
to  the  United  States  attorney  for  the  District  of  Columbia  is  "an  offi- 
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.  cer"  at  all,  it  is  apparent  that  his  ^^  salary,  pay  or  emoluments''  are 
not  '^  fixed  by  law  or  regulation,"  but  are  entirely  dependent  upon  the 
contract  which  may  be  entered  into  between  such  assistant  and  the 
district  attorney,  and  that  therefore,  if  an  "officer"  at  all,  he  is  not  such 
an  officer  as  to  fall  within  the  prohibition  of  the  statute.  Neither  is  he 
a  ^^ person  whose  salary,  pay  or  emoluments  are  fixed  by  law  or  regala- 
tion,"  but  by  contract  between  himself  and  his  employer,  the  district 
attorney.     (Reward  Case,  2  Lawrence,  Oompt.  Dec,  545.) 

An  assistant  to  the  attorney  of  the  United  States  is  not  "an  officer'* 
in  any  branch  of  the  public  service. 

The  Constitution  (Art.  II,  Sec.  2)  provides  for  the  modes  in  which 
officers  of  the  United  States  are  to  be  appointed.  For  the  most  part 
the  appointment  is  by  the  President,  by  and  with  the  advice  and  con- 
sent of  the  Senate.  "But  the  Congress  may  by  law  vest  the  appoint- 
ment of  such  inferior  officers,  as  thej^  may  think  proper,  in  the  Presi- 
dent alone,  in  the  courts  of  law,  or  in  the  heads  of  Departments,"  and 
the  Supreme  Court  of  the  United  States  in  the  case  of  The  United 
States  vs.  Germaine  (99  U.  S.,  510)  says  "That  all  persons  who  can  be 
said  to  hold  an  office  under  the  Government  were  intended  to  be  in- 
cluded within  on^  or  the  other  of  these  modes  of  appointment,  there 
can  be  but  little  doubt";  and  it  was  held  that  a  surgeon  appointed  by 
the  ConmiiRsiouer  of  Pensions  under  Sec.  4777,  K.  S.,  U.  S.,  was  not  an 
officer  of  the  United  States.  The  same  reasoning  would  clearly  apply 
to  an  assistant  appointed  by  a  district  attorney. 

When  Richard  Harrington,  who  was  an  assistant  to  the  United  States 
attorney  at  a  compensation  of  $2,500.00  per  annum,  was  appointed  sec- 
retary of  the  District  of  Columbia,  under  section  11,  R.  S.,  D.  C,  and 
presented  his  accounts  for  salary  of  that  office  it  was  objected  that  he 
could  not  be  paid  because  he  was  already  in  receipt  of  the  emoluments 
of  another  office  amounting  to  $2,500.00  per  annum  (Sec.  1763,  R.  S.,  U. 
S.),  but  after  due  consideration,  it  was  determined  by  the  then  comp- 
troller (Mr.  Tayler)  that  the  place  of  assistant  to  the  U.  S.  attorney  for 
this  District  was  not  "an  office"  within  the  meaning  of  the  law. 

The  decision  of  tlie  Comptroller  in  the  Bliss  case  is  to  the  eflfect  that 
the  proviso  contained  in  the  3d  section  of  the  act  of  June  20,  1874(18 
Stat.,  109),  in  effect  contains  a  grant  of  power  to  employ  and  pay  dis- 
trict attorneys  for  services  not  covered  by  their  salaries  or  fee  bills. 

The  letter  to  District  Attorney  Corkhill  evidences  a  proper  exercise 
of  this  power,  and  from  the  moment  of  its  receipt  it  was  one  of  the  "(/«- 
ties  "  to  the  District  Attorney  to  "  protect "  the  Treasurer  in  the  case  re- 
ferred ;  as  much  so  as  if  the  duty  were  imposed  directly  by  statute 
instead  of  by  executive  authoritj'  exercised  under  a  statutory  grant  of 
authority. 

Sfx\  363  Revised  Statutes  provides  that,  "  The  Attorney -General 
shall,  whenever  in  his  opinion  the  public  interest  requires  it,  employ 
and  retain,  in  the  name  of  the  United  States,  such  attorneys  and  coun- 
sellors at  law  as  he  may  think  necessary  to  assist  the  district  attorneys 
in  the  discharge  of  their  duties,"  &c.,  &c. 

The  Attorney  General,  finding  that  the  district  attorney  was  disquali- 
fied from  representing  the  Treasurer  by  reason  of  his  previous  relation 
to  the  case,  directed  me  to  assist  him  in  the  discharge  of  the  duties  of 
his  office  by  assuming  this  particular  duty,  which  I  did. 

Attorney-General  Black,  in  9  Opinions,  146,  at  a  time  when  heads  of 
Departments  were  authorized  to  employ  counsel  in  the  defense  of  offi- 
cers of  their  Departments,  held  that,  when  district  attorneys  were  em- 
ployed in  such  case,  it  was  competent  to  employ  and  pay  assistants  to 
aid  them  therein. 
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Decision  by  William  Lawbenoe,  First  Comptroller. 

The  qaestiou  presented  by  the  claimant  in  this  case  is  substantially 
decided  in  the  Bliss  case  {ante^  38).  Under  section  363  of  the  Eevised 
StatateSy  the  Attorney -General  is  anthorized  to  employ  any  attorney  at 
law  to  assist  district  attorneys  '^  in  the  discharge  of  their  dnties  " — that 
is,  in  the  discharge  of  official  duties,  reqnired  by  law  of  district  attorneys. 
The  Attorney-General  is  not  authorized  to  employ  an  attorney  at  law, 
who  is  not  a  district  attorney,  to  render  a  service  which  does  not  per- 
tain to  or  constitute  a  part  of  the  official  duty  of  a  district  attorney. 
There  are  many  cases  in  which  the  Government  is  interested  and  should 
be  represented  by  an  attorney  at  law,  but  in  which  a  district  attorney 
is  not,  by  virtue  of  his  office,  required  to  appear.  The  statute  provides 
for  service  in  such  cases,  by  authorizine:  the  Attorney-General  to  send 
the  Solicitor-General,  or  any  officer  of  the  Department  of  Justice,  to  any 
district  to  attend  to  the  interests  of  the  United  States  in  any  suit  pend- 
ing in  any  court(Rev.  Stat.,367).  And  this  is  supplemented  by  theproviso 
to  section  3  of  the  act  of  June  20  1874,  (18  Stat.,  109),  which  authorizes 
the  Attorney-General  to  employ  "  district  attorneys  ^  to  render ''  services 
not  covered  by  their  salary  or  fees,'' that  is,  for  unofficial  services  requi- 
site to  protect  the  interests  of  the  Government.  There  can  be  no  other 
mode  of  furnishing  services  not  pertaining  to  the  official  duty  of  district 
attoi  neys,  for  two  reasons : 

First :  Express  provision  is  made  for  them  as  authorized  in  section 
367  of  the  Revised  Statutes,  or  by  the  employment  of  district  attorneys 
under  the  proviso  to  section  3  of  the  act  of  June  20,  1874.  And  an  ex- 
press provision  for  a  given  service  is  equivalent  to  a  denial  of  any 
other  mode  of  procuring  it  (Reward  Case,  2  Lawrence,  Oompt.  Dec,  2d 
ed.,  545;  Stacy  v.  Bank  of  Illinois,  5  Ills.,  91). 

And  second :  The  authority  given  to  the  Attorney-General  is  a  special 
statutory  power,  and  hence  is  to  be  strictly  construed.  It  "  must  be 
parsued  in  strict  compliance  with  the  terms  of  the  statute."  (Bishop, 
Written  Laws,  119,  citing  authorities ;  Sedgwick  Statutes,  2d.  ed.,  76). 
It  is  immaterial  whether  it  was  wise  or  otherwise  for  Congress  to 
limit  the  aathonty  to  employ  district  attorneys.  This  is  what  the  law 
has  done.  It  may  be  that  Congress  merely  assumed  that  such  limita- 
tion would  more  certainly  secure  the  services  of  faithful  and  skilled 
attorneys.  The  services  rendered  by  the  claimant  d'ul  not  pertain  to 
the  dnties  of  the  district  attorney.  No  law  required  him  to  appear  in 
the  mandamus  proceeding.  This  has  been  sufficiently  shown  in  the 
Bliss  case.  The  Attorney-General  had  authority  to  employ  any  district 
attorney  to  render  the  service  now  in  question.  He  had  no  authority 
to  employ  any  other  attorney.  Hence  the  claimant  cannot  be  paid. 
On  the  construction  now  given  to  the  statute,  the  claim  cannot  be  paid. 
After  the  close  of  the  current  fiscal  year,  this  construction  will  be  ad- 
hered to.    The  usage,  heretofore,  has  been  to  l)ay  such  claims.    The 
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qnestion  is  reserved  for  coDsideratioD  aud  decision  hereafter,  whether 
the  asage  heretofore  prevailiDg  will  be  applied  as  to  this  claim. 

Treasury  Department, 

First  Comptroller's  Office,  June  3,  1884. 


IN  THE  MATTER  OF  THE  RIGHT  OF  AN  ATTORNEY  AT  LAW,  WHO  IS  NOT 
A  DISTRICT  ATTORNEY,  TO  RECEIVE,  WHEN  ACTING  UNDER  AN  AP- 
POINTMENT OF  THE  ATTORNEY-GENERAL,  COMPENSATION  FOR  SERV- 
ICES  RENDERED  UNDER  THE  ACT  OF  MARCH  3,  1^75  (IH  STAT.,  506).- 
THOMAS'S  CASE. 


1.  An  attorney  at  law,  who  is  uot  a  district  attorney  of  the  United  States,  is  not 
entitled  to  compensation  for  services  rendered  under  the  act  of  March  3,  1875 
{16  Stat.,  50(5),  although  employed  to  jwrform  such  services  by  the  Attorney- 
.  General. 

The  account  of  O.  B.  Thomas,  for  the  quarter  ended  March  31, 1884, 
for  services  as  special  assistant  to  the  Attorney -Creneral,  to  represent 
the  interests  of  the  United  States  in  legal  proceedings  under  the  act  of 
March  3,  1875  (IS  Stat.,  506),  entitled,  "  An  act  to  aid  in  the  improve- 
ment of  the  Fox  and  Wisconsin  Rivers  in  the  State  of  Wisconsin,"  is 
now  before  this  office  for  settlement.  The  said  Thomas  is  an  attorney 
at  law  but  not  a  district  attorney.  The  account  is  approved  by  the 
acting  Attorney -General,  but  is  not  certified  in  the  manner  prescribed 
by  section  365  of  the  Revised  Statutes. 

June  7,  1884,  the  Hon  Benjamin  Harris  Breicster,  Attorney-General, 
by  letter,  submitted  a  written  argument  to  the  First  Comptroller,  aa 
follows : 

• 
The  act  of  March  3,  1875,  Ch.  166,  directed  *'  the  Department  of  Jus- 
tice" to  "represent  the  interests  of  the  United  States  in  legal  proceed- 
ings'^ thereunder,  &c.  Upon  the  16th  of  April  afterwards,  my  prede 
cessor,  Mr.  Willi^ims,  accordingly  appointed  Charles  P.  Gill,  esq.,  to 
be  an  Assistant  Attorney-General,  to  represent  the  interests  above 
mentioned.  Upon  Mr.  Gill's  resignation,  Attorney-General  Pierrepout 
(March  3,  1876),  appointed  R.  L.  D.  Potter,  esq.,  as  his  successor,  and 
in  turn  upon  the  resignation  of  the  latter,  Attorney-General  Devens 
(May  2,  1878),  appointed  Mr.  Thomas.  The  last  two  commissions  are 
substantially  copies  of  that  to  Mr.  Gill. 

I  am  not  informed  of  the  reasons  upon  which  Messrs.  Williams,  Pier- 
repout, and  Devens  acted  in  conferring  the  above  commissions ;  and 
have  examined  the  matter  only  since  the  receipt  of  your  note. 

I  submit  that,  apart  from  the  respect  due  to  the  official  opinions  and 
action  of  those  distinguished  gentlemen,  as  well  as  of  their  contempo- 
raries, your  own  distinguished  predecessors,  a  respect  which  no  doubt 
you  concede  as  readily  as  I,  or  any  one — apart  from  these,  I  say,  apon 


Pay  of  Special  AsaUtants  to  the  Attorney-  OeneraJr^Thonuu^s  Case,    57 

giving  the  question  thus  by  them  decided  that  revision  which  in  such 
cases  now  and  then  becomes  necessary — it  will  appear  to  h^ve  been 
properly  decided. 

The  act  of  1875,  required  this  Department  to  "  represent"  the  litigation 
therein  contemplated.  There  was  something  special  in  such  express 
requirement,  inasmuch  as  without  it,  the  business  would  have  fallen 
under  the  general  provisions  of  law ;  provisions  by  which,  in  case  the 
district  attorney  could  not  give  it  attention,  an  assistant,  or  special  as- 
sistant district  attorney,  or  Attorney -General  would  have  been  assigned 
thereto.  I  suppose  that,  inasmuch  as  district  attorneys  and  their  assist- 
ants are  not  members  of  the  Department  of  Justice,  the  act  of  1875  ap- 
peared to  suggest  that  the  AttorDey-General  should  exercise  his  power 
of  appointing  (under  Section  366,  B.  S.)  an  assistant  to  himself^  who  would, 
of  course,  bo  a  member  of  such  Department — and  thereby  fulfill  the  ex- 
press provision  that  the  Department  of  Jvstice  should  represent^  &c. 
Presumably  the  litigation  and  other  legal  work  in  prospect  was  seen  by 
Congress  to  be  important,  and  therefore  to  require  an  officer  who  should 
have  immediate  relations  with  the  Attorney-General.  Such  is  the  lit- 
eral signification  of  the  act.  Very  T)ossibly  it  might  have  been  construed 
to  include  as  well  the  commissioning  of  an  assistant  district  attorney, — 
under  the  argument  that  ^'represent"  in  the  act,  is  satisfied  by,  cause 
to  he  represented.  But  the  formal  meaning  is  that  which  was  adopted 
in  practice,  and  properly  adopted,  as  it ,  seems.  For  there  is  no  very 
substantial  difference  betwixt  the  two  sorts  of  assistants  mentioned  in 
section  366;  and  it  is  plain  that  none  of  the  regular  staff*  of  the  Depart- 
ment of  Justice  could  execute  the  duty  in  question.  It  follows  that  the 
hint  given  by  the  Statute  was  enough  to  decide  Attorney-General  Wil- 
liams and  his  successors  to  select  an  Assistant  Attorney- Oen^eral,  and 
that  action,  as  I  have  said,  seems  to  have  been  ratified  by  the  consider- 
ation of  the  then  Comptroller.  Whether  an  Attorney -(Jeneral  shall 
nominate  a  regular  or  a  special  assistant  district  attorney,  or  a  special 
Assistant  Attorney-General  to  perform  a  particular  service,  which  the 
regular  district  attorney  and  the  regular  staff'  of  this  Department  can- 
not perform,  is  not  of  the  essence. 

•  •  •  •  •  •  • 

So  far  as  I  can  judge,  Mr.  Thomas  is  lawfully  an  Assistant  Attorney- 
Oeneral,  and  as  such  entitled  to  the  pay  from  time  to  time  certified  by 
this  Department. 


Decision  by  William  Lawrence,  First  Comptroller, 

The  act  of  March  3,  1875  (18  Stat.,  506),  is  as  follows  : 

"  That  whenever,  in  the  prosecution  and  maintenance  of  the  improve- 
ment of  the  Wisconsin  and  Fox  Eivers  in  the  State  of  Wisconsin,  it 
becomes  necessary  or  proper  in  the  judgment  of  the  Secretary  of  War 
to  take  possession  of  any  lands,  or  the  right  of  way  over  any  lands,  for 
canals  and  cut-offs,  or  to  use  any  earth-quarries  or  other  material  lying 
adjacent  or  near  to  the  line  of  said  improvement  and  needful  for  its 
prosecution  or  maintenance,  the  officers  in  charge  of  said  works  may,  in 
the  name  of  the  United  States,  take  i>ossession  of  and  use  the  same  after 
first  having  paid  or  secured  to  be  paid  the  value  thereof,  which  may 
have  been  ascertained  in  the  mode  provided  by  the  laws  of  the  State 
wherein  such  property  lies.    In  case  any  lands  or  other  property  is  now 
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or  shall  be  flowed  or  injured  by  means  of  any  part  of  the  works  of  said  im- 
provement heretofore  or  hereafter  constructed  for  which  compensatiou  is 
now  or  shall  become  legally  owing,  and  in  the  opinion  of  the  officer  in 
charge  it  is  not  prudent  that  the  dam  or  dams  be  lowered,  the  amoant 
of  such  compensation  may  be  ascertained  in  like  manner.  The  Depart- 
ment of  Justice  shall  represent  the  interests  of  the  United  States  in  legal 
proceedings  under  this  act,  and  for  flowage-damages  herein  before  oc- 
casioned. 

"  Sec.  2.  That  a  portion  of  the  appropriation  now  made  for  the  far- 
ther prosecution  of  the  improvement  aforesaid,  not  exceeding  in  amoant 
twenty-flve  thousand  dollars,  may  be  applied  in  payment  for  the  prop- 
erty and  rights  taken  and  used  as  aforesaid." 

The  decision  in  Bliss's  case  {ante^  38),  and  in  Ooyle's  case  {ante,  52), 
is  substantially  in  principle  conclusive  against  the  claim  in  this  case. 
The  act  of  March  3,  1875,  declares  that  "  the  Department  of  Justice 
shall  represent  the  interests  of  the  United  States  in  legal  proceedings 
under  this  act."  This,  by  a  fair  construction  of  its  terms,  seems  to  im- 
pose the  duty  required  by  it  on  such  officers  of  the  Department  of  Jus- 
tice as  the  Attorney-General  may  designate — that  is,  on  officers  of  the  Ex- 
ecutive Department  of  Justice  at  Washington.  The  services  required 
by  the  act  of  March  3,  1875,  did  not  pertain  to  the  official  duties  of  a 
district  attorney.  This  officer  is  not  required  to  attend  to  the  interests 
of  the  United  States  in  a  State  court.  The  services  rendered  were  in  a 
State  court  so  far  as  they  were  in  a  court.  If,  therefore,  the  act  of  March, 
3,  1875,  does  not  require  the  services  to  be  performed  under  it,  to  be  ren- 
dered by  officers  of  the  Executive  Departmentof  Justice,  bat  authorizes 
the  Attorney-General  to  employ  a  proper  attorney  at  law  for  the  pur- 
pose, the  authority  is  controlled  by  th^.  proviso  to  section  3  of  the  act  of 
June  20, 1874  (18  Stat.,  109),  which  limits  the  employment  to  a  district 
attorney.  All  the  statutes  on  the  subject  are  in  pari  materia^  and  are  to 
be  construed  together.  The  act  of  March  3,  1875,  is  not  a  repeal  in  any 
sense  of  the  proviso  mentioned,  nor  does  it  make  an  exceptum  thereto. 
As  a  general  rule,  neither  repeals  nor  exceptions,  arising  by  implication, 
are  favored. 

The  claim  is  disposed  of  in  the  same  manner  as  that  in  the  preceding 
case. 

Treasury  Department, 

First  Comptroller's  Office,  June  9,  1884. 
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IN  THE  MATTER  OP  THE  RIGHT  OF  THE  OWNER  OF  AN  EQUITABLE 
TITLE  TO  REALTY  TO  BE  PAID  THE  SURPLUS  PROCEEDS  OF  A  TAX- 
SALE  OF  THE  SAME,  MADE  UNDER  THE  DIRECT-TAX  ACTS  OF  AUGUST 
5,  1861  (12  STAT.,  304),  JUNE  7,  1862  (Id.,  4^),  MAY  9,  1872  (17  STAT.,  89), 
JUNE  8,  1872  {Id.,  332),  AND  MARCH  3,  1883  (22  STAT.,  595).— TAX-SALE- 
SURPLUS  CASE. 


In  1862,  B.  was  the  legal  owner  of  a  lot  with  improvements  in  Memphis,  Tennessee,  on 
which  the  snm  of  I17..50  direct  tax  were  assessed  December  8, 1863,  under  the  acts 
of  August  5, 1861  (12  Stat.,  304),  and  June  7, 1862  (/d.,  422) ;  and,  to  pay  said  tax  > 
the  lot  was  sold  June  21, 1864,  to  H.,  for  $600,  which  was  paid  into  the  Treasury, 
being  $566.80  in  excess  of  *'  the  tax,  costs,  charges,  and  commissions.'^  December 
22,  1865,  B.,  in  consideration  of  $6,000,  conveyed  the  lot  with  the  usual  covenants 
of  warranty  to  A.,  to  whom  H.,  in  consideration  of  $925,  quitclaimed  said  lot  in 
March,  1873.  June  9,  1877,  A.  applied  to  the  Treasury  Department  for  payment 
of  said  sum  of  $566.80,  allegiug,  that  prior  to  June  in  1862,  B.  v&rbally  agreed  to 
convoy  said  lot  to  him.  A.,  for  $6,000,  to  be  paid  on  delivery  of  the  conveyance, 
and  gave  him  possession  as  such  purchaser,  but  failed  to  execute  such  convey- 
ance until  December  22,  1865,  as  stated  ;  which  does  not  recite  any  prior  verbal 
contract.  B.,  whose  residence  is  unknown,  has  no  notice  of  this  application, 
which  is  supported  by  affidavits.  The  act  of  August  5,  1861  (12  Stat.,  304,  sec. 
36),  provides  that:  **  The  surplus  of  the  proceeds  of  the  sale  [in  such  case],  after 
satisfying  the  tax,  coats,  charges,  and  commissions,  shall  be  paid  to  the  mcner  of 
the  property,  or  his  legal  representatives." 
Held  : 

1.  That,  inasmuch  as  B.  is  not  estopped  by  any  written  or  record  evidence  from 

asserting  a  claim  for  the  surplus  proceeds  of  said  tax-sale,  A.,  the  claimant,  not 
having  the  legal  title  to  said  lot  at  the  time  of  the  eaUy  and  so  not  the  legal  title  to 
the  claim  now  made,  is  not  entitled  to  said  surplus  proceeds ;  accounting  officers 
not  generally  recognizing  claimants,  whose  rights  exist  only  in  equity  and  not 
at  law. 

2.  That  accounting  officers  will  give  effect  to  recitals  in  written  instniments,  and 

to  eetoppeU  when  thef  operate  per  ae  to  transfer  the  legal  title  to  a  claim  by  opera  . 
tion  of  law,  and  are  evidenced  by  conclusive  matter  of  record  or  by  writings, 
which  have  the  legal  effect  to  transfer  title. 

3.  But  that  such  officers  canuot  generally  give  effect  to  disputable  allegations  of 

fact,  from  which,  when  judicially  ascertained,  an  estoppel  in  pats  might  arise. 

4.  That  the  claimant  does  not,  on  the  facts  stated,  present  a  case,  which  in  equity 

gives  him  a  right  to  paymeut,  even  if  such  case  could  be  considered  by  account- 
ing officers. 

5.  Thai  a  statute  applies  to  cases  clearly  within  its  spirit  and  purpose  although 

not  within  its  letter,  but  does  not  apply  to  cases  within  its  letter,  when  clearly 
not  within  its  spirit  and  purpose. 

6.  That,  where  a  new  right,  or  the  means  of  acquiring  it,  is  given  by  statute,  and 

the  means  also  of  enforcing  it  is  therein  prescribed,  parties  claiming  thereunder 
are  confined  to  the  statutory  mode  of  redress. 

7.  That  no  appeal  lies  from  the  decision  of  the  First  Comptroller  to  the  Secretary 

of  the  Treasury,  on  the  rejection  by  the  Comptroller  of  a  claim  for  surplus  pro- 
ceeds of  a  direct-tax-sale. 

The  act  of  August  6, 1861  (12  Stat.,  294,  sec.  8),  laid  a  direct  tax  upon 
the  several  States  and  Territories,  and  District  of  Columbia,  and  (Id., 
304,  sec  36)  authorized  public  officers  to  collect  it  by  public  sales  of 
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"so  much  of  the    •    •    •     [real]   property"  subject  to  such  tax  as 
might  be  necessary.    This  act  (Td.^)  then  provides,  that: — 

"The  surplus  of  the  proceeds  of  the  sale,  after  satisfying  the  tax, 
costs,  charges,  and  commissions,  shall  be  paid  to  the  owner  of  the  prop- 
erty^ or  his  legal  representatives^  or  if  he  or  they  cannot  be  found,  or 
refuse  to  receive  the  same,  then  such  surplus  shall  be  deposited  in  the 
Treasury  of  the  LTnitecl  States,  to  be  there  held  for  the  use  of  the  owner 
or  his  legal  representatives^  until  he  or  they  shall  make  application  there- 
for to  the  Secretary  of  the  Treasury,  who,  upon  such  application,  shall, 
by  warrant  on  the  Treasury,  cause  the  same  to  be  paid  to  the  applicant." 

The  a<5t  of  June  7,  1862  (12  Stat.,  422),  makes  provisions  to  execute 
the  former  act.  The  act  of  March  3,  1883  (22  Stat.,  595),  provides, 
that : — 

"  The  Secretary  of  the  Treasury  is  hereby  authorized  and  directed  to 
cause  to  be  audited  by  the  proper  accounting  officers  of  the  Treasury 
and  paid  the  claims  of  the  original  owners  of  lands  which  were  sold /or 
nonpayment  of  United  States  direct  taxes,  for  the  surplus  proceeds  of 
the  same,  under  the  provisions  of  the  act  of  August  fifth,  eighteen  hun- 
dred and  sixty -one,  wnd  for  such  purpose  the  sum  of  one  hundred  and 
ninety  thousand  dollars,  or  so  much  thereof  as  may  be  necessary,  is 
hereb3'  appropriated." 

In  1862,  Euclid  Borland  was  the  legal  owner  in  fee  of  the  north  23  feet 
of  lot  four,  block  10,  in  the  city  of  Memphis,  Tennessee,  with  a  valuable 
building  thereon,  producing  rents  and  profits.  December  3,  1863,  a 
direct  tax  was,  under  the  act  of  June  7, 1862  (12  Stat.,  422),  assessed 
against  said  real  estate  to  the  amount  of  $17.50 ;  and  notice  was  given 
b3'  I)ublication,  that  the  direct-tax  commissioners  wer«  ready  to  receive 
payment.  By  force  of  section  2  of  this  act,  and  of  the  President's  proc- 
lamation of  July  1,  1862  (12  Stat.,  1266),  the  tax  became  a  lien  on  real 
estate  at  said  last-named  date.  June  21,  1864,  at  a  direct-tax  sale  by 
virtue  of  said  act,  said  real  estate  was  sold  to  Ruel  Ilough  for  (600t 
which  sum  was  deposited  in  the  Treasury.  December  22,  1865,  Bor" 
land,  by  deed,  "  in  consideration  of  $6,000,  in  hand  paid  "  by  Matthias 
Apj),  did  "  give,  grant,  bargain,  sell,  and  convey  "  to  him  said  real  es- 
tate in  fee-simple,  and  did  covenant  that  the  grantor  "  is  well  seized 

•  ♦  ♦  of  the  premises  •  ♦  •  in  fee-simple  and  has  good  right- 
ful power  •  •  *  to  convey  the  same,  and  that  the  same  is  free  from 
all  incumbrances  •  •  •  ^  grants,  sales,  liens,  taxes,  charges,  and 
assignments,  and  to  warrant  and  defend  •  •  •  against  all  persons 
claiming." 

Then  there  is  added  :  "  But  the  above  warranty  is  only  to  extend  to 
the  refunding  of  the  above  purchase  money  and  interest,  should  the 
title  fail,  and  no  further." 

March,  1873,  Hough,  by  deed,  in  consideration  of  $925,  paid  by  App^ 
quitclaimed  said  premises  in  fee-simple  to  App.  January  28, 1874,  App 
conveyed  the  premises  with  warranty  to  J.  T.  Brad}'. 

June  9,  1877,  App  made  a  sworn  statement,  which  was  filed  in  the 
Treasury  Department  August  25,  1882;  and  he  made  and  filed  another 
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sworn  statemeut  June  26,  1883,  corroborated  in  sbme  respects  by  an 
affidavit  of  another  person — all  tending  to  prove,  that  in  1862,  and 
prior  to  June^  one  O'Neil  represented  himself  to  App  as  agent  of  Bor- 
land, then  in  New  Orleans,  but  without  any  written  evidence  of  au- 
thority, when  it  was  mutually  agreed  that  Borland  would  sell  and  con- 
vey said  real  estate  to  App  for  $6,000,  to  be  paid  on  delivery  of  the 
deed,  and  that  App  should,  as  he  did  then,  take  and  continue  posses- 
sion of  this  real  estate,  receiving  the  profits  thereof  and  paying  local 
taxes;  but  that  nothing  was  heard  from  Borland  until  in  I860,  when 
the  latter  asked  App  if  he  was  still  willing  to  carry  out  said  contract, 
and,  App  assenting,  Borland  made  the  deed  of  December  22,  1865, 
and  received  the  consideration,  $6,000.  In  the  statement  filed  August 
25, 1882,  App  asked  the  Secretary  of  the  Treasury  to  refund  to  him, 
App,  the  sur[)lus  proceeds  of  the  direct-tax  sale.  The  deed  from  Bor- 
land to  App  does  not  recite  any  prior  contract.  Borland,  whose  resi- 
dence is  unknown,  has  no  notice  of  the  pending  of  this  claim. 

Son.  Charles  Chenley^  Solicitor  of  Internal  Revenue,  in  a  learned  opin- 
ion, advised  the  Commissioner  of  Internal  Revenue  '^that  the  claim 
should  be  allowed.^'  From  which  opinion  .  the  following  extract  is 
taken : — 

'^  The  Tennessee  statute  of  frauds,  concerning  contracts  for  the  sale 
of  lauds  is  as  follows: 

*No  action  uhall  be  brought  *  *  •  upon  any  contract  for  the  sale  of  lands, 
tenements,  or  hereditaments,  or  the  making  of  any  lease  thereof  for  a  longer  term  than 
one  year,  •  •  •  unless  the  promise  or  a<;reement  upon  which  such  action  Hhall  be 
brought,  or  some  memorandum  or  note  thereof  shall  be  in  writing,  and  signed  l»y  the 
party  to  be  charged  therewith,  or  some  other  person  by  him  thereunto  lawfully  au- 
thoriaced.' 

This  is  essentially  the  same  as  the  English  statute  upon  which  the 
statutes  of  frauds  in  force  in  most  of  the  States  in  this  country  are 
hased. 

The  rulings  of  the  English  chancery  courts,  that  a  part  performance 
of  a  parol  contract  for  the  sale  of  lands  may  take  the  case  out  of  the 
statute  of  frauds,  are  followed  by  the  United  States  Supreme  Court  and 
by  chancery  courts  of  most  of  the  States,  and  specific  performance  of 
such  a  contract  is  ordinarily  decreed  by  them  where  the  purchaser  has 
ent€re<l  into  possession  under  the  agreement,  with  the  knowledge  and 
assent  of  the  vendor,  with  a  clear  and  unequivocal  reference  to  the 
agreement  and  with  a  view  of  its  performance,  and  has  made  improve- 
ments upon  the  property  on  faith  oi  the  promised  conveyance,  or,  on  that 
faith,  has  done^ouie  other  act  or  incurred  some  other  obligation  in  re- 
spect to  it,  such  as  having  leased  it  to  other  parties,  or  has  devoted  it  to 
some  special  use,  which  part  performance  would  work  a  loss  and  a  fraud 
upon  bim  unless  the  agreement  is  carried  into  complete  execution. 

A  parol  contract  for  the  sale  of  land  is  not  void.  It  is  simply  void- 
able. The  vendor  may  avoid  it  by  setting  up  the  statute  of  frauds.  But 
he  is  at  liberty  to  waive  his  rights  to  that  defense  and  consummate  his 
agreement,  and,  unless  he  insists  upon  the  defense,  a  court  of  chancery 
will  compel  him  to  comply  with  the  terms  of  his  contract,  even  though 
there  has  been  no  part  performance. 

The  Supreme  Court  of  Tennessee,  however,  has  refused  to  follow 
the  English  rule,  and  holds  that  equity  cannot  except  cases  out  of  the 
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statute  which  are  embraced  by  its  words,  if  the  statute  is  pleaded  in  de- 
fence. (Sheid  V.  Stamps,  2  Sueed,  172;  Patton  v,  McOlure,  Mart.  &  Y., 
333;  Pepkin  v.  Jones,  1  Humph.,  325;  Ridley  v.  McNairy,  2  Id  174). 

App,  therefore,  could  not  have  enforced  specific  performance 
through  the  Tennessee  courts,  if  Borland  had  set  up  the  statute  in  de- 
fense. Possibly  he  mig^ht  have  enforced  it  in  some  other  State,  if  at  any 
time  the  courts  of  another  State  had  obtained  jurisdiction  of  both  him- 
self and  Borland.  When  a  court  of  equity  has  jurisdiction  of  the  par- 
ties, it  may,  in  its  discretion,  compel  hiin  in  whom  the  title  is  vested  to 
convey  lands  lying  beyond  its  jurisdiction,  and  may  enforce  the  con- 
veyance by  attachment  for  contempt ;  but  in  such  a  case  it  is  the  act  of 
the  party  and  not  the  decree  of  the  court  that  affects  the  title.  The  de- 
cree is  not  in  rem  but  in  personam.  But  whether  the  court  in  a  State 
where  the  English  rule  prevails,  having  jurisdiction  of  both  App 
and  Borland,  would,  against  a  plea  of  the  statute,  have  entered  a  decree 
requiring  Borland  to  convey,  is  extremely  doubtful,  in  view  of  the  rulings 
of  the  court  of  Tennessee  where  the  lands  lie  and  where  the  contract 
itself  was  entered  into  Application  to  a  court  of  equity  to  decree  the 
specific  performance  of  contracts  are  addressed  to  its  sound  and  reason- 
able discretion.  Such  relief  is  not  a  matter  of  absolute  right.  It  is  a 
matter  resting  in  the  discretion  of  the  court  to  be  exercised  upon  a  con- 
sideration of  all  the  circumstances  of*  each  particular  case. 

The  probabilities  that  App  could  ever  have  enforced  specific  per- 
formance of  the  contract  against  a  plea  of  the  statute  seem  too  remote 
to  sustain  bis  claim  of  having  been  the  owner  of  the  land  at  the  time  of 
the  tax-sale.  Unless,  therefore,  his  other  position  can  be  maiutaiaed, 
his  claim  should  probably  be  rejected.  \ 

The  claimant's  second  point,  and  the  one  on  which  he  chiefly  relies, 
is,  that  the  deed  given  by  Borland  in  1865  related  back  to  the  date  of 
the  parol  contract  and  made  App  owner  of  the  land  on  and  after  that 
date. 

A  party  that  enters  into  a  valid  parol  contract  for  the  purchase  of 
lands  becomes  at  once  the  equitable  owner.  The  vendor  becomes  the 
trustee  of  the  vendee  and  stands  seized  of  the  property  for  his  benefit. 
The  equitable  estate  of  the  vendee  is  alienable,  descendal)le,  and  devis- 
able, in  like  manner  as  real  estate  held  by  a  legal  title,  and  he  is  owner 
of  the  property  with  reference  to  all  benefits  and  losses  (2  Story,  Eq. 
Jur.,  §§  789-790 ;  Lewis  v.  Hawkins,  23  Wall.,  119). 

A  parol  contract  for  the  sale  of  real  estate  is  a  valid  one  unless,  and 
until  one  of  the  parties  sets  up  the  statute  of  frauds.  The  right  to 
plead  the  statute  is  a  privilege  personal  to  the  parties  to  the  agree- 
ment. A  stranger  cannot  plead  it.  If  the  parties  do  not  insist  upon 
the  defense,  a  court  of  equity  will  decree  specific  performance  (2  Story, 
Eq.  Jur.,  §  755 ;  Crawford  r.  Woods,  6  Bush,  200 ;  Harrison  v,  Johnson, 
3  Mete,  Ky.,  583 ;  Flagg  v.  Mann,  2  Sumner,  528,  and  authorities  there 
cited). 

A  deed  given  by  one  in  consummation  of  his  parol  contract  for  th6 
sale  of  lands,  as  against  himself  and  his  heirs,  relates  back  to  the  date 
of  his  contract  (2  Story,  Eq.  Jur.,§  75;  Minns  v.  Morse  et  ate.,  15  Ohio, 
568 ;  Clary's  heirs  v.  Marshall's  heirs,  5  B.  Monroe,  269,  et  seq).  In  this 
last  case  the  court  says  : 

'  It  lias  l>een  repeatedly  determined  by  this  court,  that  a  parol  contract  for  the  sale 
or  \en%e  of  laud  for  a  longer  term  than  a  year  is  not  void.  Tlie  statute  withholdB  the 
right  of  action  to  enforce  such  contract,  but  allows  its  operative  effect  aa  a  ahield  of 
defense,  and  if  Bubseqnently  perfected  by  deed,  such  de-ed  will  hare  relation  hack  to  ike  orijf^ 
inal  of  the  parol  contract,  so  as  to  overre.'vch  an  intermediate  execntory  sale  t<o  a  stran- 
ger. 
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The  Tendor  may  avoid  it  by  pleading  or  relying  upon  the  statute ;  yet  he  is  left 
at  liberty  to  waive  his  right  to  defense  and  consnmraate  the  contract,  and  cannot  be 
deprived*  of  his  election  to  do  so  by  a  stranger.  Thongh  a  vendor  is  not  legally  bonnd 
to  fulfill  his  contract  by  a  conveyance,  yet  a  moral  duty  rest«  upon  him  to  convey,  and 
a  moral  right  in  the  vendee  to  ask  a  conveyance ;  and  if  the  former  chooses  t.o  waive 
his  legal  right,  in  the  obedience  to  the  dictates  of  his  moral  dnty,  by  conveying  or  fur- 
nishing toritlen  evidence  of  his  obligation  to  convey,  a  stranger  to  the  contract  has  no 
right  to  complain,  nor  to  preclude  him  from  thin  discharge  of  his  moral  duty,  in  whole 
or  in  part,  upon  the  terms  of  the  original  parol  contract,  or  upon  terms  which  he  may 
choose  to  exact,  and  which  the  vendee  or  snb^purchaser  majr  be  willing  to  concede.' 

In  Minns  v,  Morse  et  als.y  in  which  the  questioir  seems  to  have  been 
whether  the  sale  under  a  levy  on  an  execution  should  be  confirmed,  it 
was  held,  on  a  similar  course  of  reasoning,  that  a  conveyance  of  land 
made  in  consummation  of  the  grantor's  prior  parol  agreement  cannot 
be  defeated  by  a  judgment  rendered  after  the  making  of  a  contract,  but 
before  the  execution  of  the  conveyance. 

In  announcing  its  decision  the  court,  speaking  of  the  parties  that 
had  made  the  parol  agreement  and  given  the  deed,  said : 

*  In  such  cases  the  parol  contract  is  the  basis  of  the  decree,  as  it  is  also  in  all  instances 
where  part  performance  t<akes  the  contract  out  of  the  operation  of  the  statute.  Hence 
it  would  seem  to  follow  that  the  parol  contract  to  convey  was  voidable  only  and  was 
binding  upon  the  conscience ;  and  if  admitted  and  affirmed  in  answer  would  and  must 
have  been  enforced  by  decree  against  Clark  and  Wiley  at  the  date  of  respondent's 
judgment.  They,  therefore,  in  procuring  the  conveyance,  only  did  voluntarily  what 
a  court  of  equity  upon  their  own  confession  would  have  forced  from  them.  Shall  the 
aetthit9  done  in  goodfaithy  in  performance  of  amoral  duty  arising  from  an  express  agreement^ 
vhen  executed  f  be  less  efficient  than  a  judicial  decreet* 

As  soon  as  the  parol  contract  was  ma4e  Borland  commenced  holding 
the  legal  title  as  trustee  of  App,  and  continued  so  to  hold  it  until  his 
conveyance  in  1865.  App  was,  therefore,  the  equitable  owner  of  the 
property  at  the  time  of  its  sale  for  taxes.  The  conveyance  terminated 
the  trust  and  the  legal  title  to  the  land  thereupon  vested  in  App. 

If  a  chancery  court  having  jurisdiction  of  the  property  and  of  the 
parties,  had  prior  to  the  conveyance  entered  a  decree  for  a  specific  per- 
formance of  the  parol  contract,  that  decree  would  unquestionably  have 
related  back  to  the  date  of  the  contract^  and  would  have  made  App  the 
legal  owner  of  the  land  from  that  date^  and  would  also  have  entitled  him  to 
ail  the  rights  and  benefits  which  had  grown  out  of  it  during  the  life  of  the 
trust,  lustead  of  compelling  App  to  resort  to  the  courts  for  the 
enforcement  of  his  rights,  Borland  voluntarily  gave  him  a  deed  of  the 
land,  regardless  of  his  privilege  under  the  statute,  and  gave  it,  ^  stated 
by  himself  at  the  time,  with  reference  to  and  in  consummation  of  his 
own  prior  parol  contract.  The  deed  contains  no  recital  of  this  last-named 
facty  it  is  true.  Neither,  so  far  as  it  appears,  did  the  deed  in  the  Minns' 
case.  The  testimony  of  App  upon  that  point  is  clear  and  positive, 
and  is  corroborated  by  all  the  other  facts  and  circumstances. 

I  am  convinced  from  the  evidence  in  the  case  that  in  1862  Borland 
entered  into  a  parol  contract  with  App  to  convey  to  him  the  land 
in  question  for  six  thousand  dollars,  to  be  paid  on  delivery  of  the  deed; 
that  in  1865  Borland  gave  him  a  deed  of  the  property,  and  App  paid 
him  the  stipulated  consideration  above  named,  and  that  the  deed  was 
given  voluntarily,  in  pursuance  of  the  said  agreement  of  1862  and  in 
consummation  of  it. 

The  owner  of  landd  sold  for  direct  taxes  under  the  act  of  June  7, 
1862,  is  entitled  to  the  surplus  of  the  proceeds  of  the  sale  after  satisfy- 
ing the  tax,  costs,  charges,  and  commissions  (United  States  v.  Taylor, 
Ici  XJ.  S.,  216),  and  his  right  to  apply  for  and  receive  it  under  the  pro- 
visions of  section  36  of  the  act  of  August  5, 1861,  is  neither  destroyed, 
transferred  or  in  any  way  affected  by  his  purchase  of  the  tax-title  and 
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suhsequeut  sale  of  the  property.  As  soon  as  the  sarplus  was  deposited 
there  arose  a  right  ou  his  part  to  apply  for  aud  receive  it.  This  right 
is  not  one  which  runs  with  the  laud.  Nor  can  it  be  so  assigned  as  to 
give  an  assignee  any  legal  interest  in  the  claim  (Spoflfbrd  u.  Kirk,  97 
U.  S.,  484). 
1  am  of  the  opinion  that  the  claim  should  be  allowed." 

In  another  i)art  of  his  o])inion,  the  Solicitor  of  Internal  Revenue,  refer- 
ring to  several  allo\^ed  claims,  says: 

"  It  has  never  been  supposed  or  claimed,  so  far  as  I  am  aware,  that 
the  Secretary  of  the  Treasury  has  full  equity  powers.  But  it  has  been 
supposed  that  he  may  have  some  regard  to  the  justice  and  right  of  a 
case,  even  though  in  so  doing  he  is  not  disposing  of  it  precisely  as  a 
court  of  law  won  hi  feel  constrained  to  do,  and  that  so  fiir  as  he  is  able, 
he  will  avoid  lending  aid  and  countenance  to  the  perpetration  of  a  wrong. 
In  the  exercise  of  such  supposed  qua^i-equitable  powers  money  has  fre- 
quently been  paid  to  the  merely  equitable  claimants." 

November  2,  1883,  the  Commissioner  of  Internal  Revenue,  by  letter 
to  the  Secretary  of  the  Treasury,  recommended  that  the  claim  be  approved 
in  favor  of  App  for  $506.80,  being  "  the  surplus  of  the  proceeds  of 
the  [direct-tax]  sale  [of  the  lot],  after  satisfying  the  tax,  costs,  charges, 
and  commissions."  November  6,  1883,  this  letter  was,  by  the  Acting 
Secretary  of  the  Treasury,  referred  to  the  Fifth  Auditor  for  his  exami- 
nation and  actitm  thereon.  November  12,  1883,  the  Fifth  Auditor,  by 
report,  No.  36,904,  allowed  the  claim  in  favor  of  App  for  $566.80, 
and  reported  said  balance  to  the  First  Comptroller  "  for  his  decision 
thereon." 

A.  L.  Merriman,  attorne}'  for  the  claimant,  submitted  a  brief  in  his 
behalf,  as  follows : 

*'  The  word,  'owner,'  in  section  36  of  the  act  of  Augusts,  1861,  is  used 
without  any  qualifying  or  restrictive  words,  and  should  be  construed 
by  the  Comptroller,  as  it  would  be  by  a  court,  to  include  the  party  hav- 
ing the  equitable  title.  *In  equity  •  •  •  a  vendee  of  re^il  property 
by  executor^'  contract  becomes  the  owner  with  reference  to  all  beuetits 
and  losses,  and  the  vendor  holds  in  trust  for  him.'  (1  Hilliard,  Contracts, 
60.)  At  the  time  of  the  direct  tax-sale  App  held  the  lot  in  question 
as  vendee  under  an  executory  contract,  and  thereby  as  cestui  que  trust 
became  the  •  owner.' 

The  ancient  rigid  line  between  legal  and  equirable  rights  has  heeu 
greatly  modified  in  its  legal  bearings,  both  as  to  personal  aud  real  prop- 
erty. Thus,  a  mortgage,  which  was  formerly  to  pass  the  legal  title  to 
the  mortgagee,  is  now  held  to  pass  only  an  equitable.  So,  with  covenants 
running  with  the  land,  the  grantee  of  the  hind  acquire*^  in  the  nature 
of  an  equitable  assignment  a  right  to  demand  and  sue  upon  breach  of 
the  covenant  in  his  own  name.  It  was  held  in  Pennsylvania,  in  eject- 
ment, that  a  cestui  que  trust  could  recover  in  his  own  name,  the  court 
saying:  *  We  have  no  Court  of  Equity  here;  aud,  therefore,  unk\ss  tbe 
cestui  que  trust  could  bring  an  ejectment  in  his  own  name,  he  would  be 
without  remedy,  in  the  case  of  an  obstinate  trustee.'  (Kennedy  T.  Fury,  1 
Dallas,  76;  Washburn,  Real  Property,  Book  2,  ch.  3,  section 4,  paragraphs 
16, 29,32; Hopkins r.  Ward, 6  Munfo'rd,38;Cary  ^.Marshal,  1  B. Monroe, 
266).  The  direct  tax-act  provides,  that  the  surplus  proceeds  of  sales 
'shall  be  paid  to  the  owner  of  the  property,'  and,  in  the  event  of  not  being 
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so  paid,  shall  be  deposited  in  the  Treasury,  'to  be  there  held  for  the  use 
of  the  owner.'  This  presupposes  that  the  applicant  shall  establish  his 
right  to  such  proceeds.  The  entire  proceeding  is  of  a  quasi  judicial  char- 
acter,  and  must  determine  all  questions  of  ownership  in  the  same  man- 
ner as  a  court  of  equity.'' 


Decision  by  William  Lawrence,  First  Comptroller. 

Under  the  acts  of  August  5, 1861  (12  Stat.,  294),  and  June  7, 1862 
(Id.j  422),  a  direct  tax  of  $17.50  became  a  lien  July  1,  1862,  on  a  lot  in 
Memphis,  Tennessee,  of  which,  as  shown  by  the  proper  record  of  titles, 
Euclid  Borland  had  the  legal  title,  and  so  continued  to  have  until  De- 
cember 22,  1865,  when  he  conveyed  it  to  Matthias  App.  By  virtue  of 
these  acts  said  lot  was  sold  at  a  direct  tax -sale  June  21, 1864,  to  Buel 
Hough  for  $600,  which  was  duly  deposited  in  the  Treasury,  being 
$566.80  in  excess  of  ^<  the  tax,  costs,  charges,  and  commissions."  The  * 
act  of  August  5, 1861  (12  Stat.,  304,  sec.  36),  expressly  requires,  that 
^4he  surplus  ot  the  proceeds  of  the  sale,  after  satisfying  the  tax,  costs, 
charges,  and  commissions," — being  said  sum  of  $566.80 — <<  sJiall  be  paid 
to  the  oumer  of  the  property ^  or  his  legal  representatives."  The  act  of 
March  3,  1883  (22  Stat.,  595),  enforces  the  obligation  substantially  in 
the  same  words,  by  requiring  to  be  paid  <Hhe  claims  of  the  original  own- 
ers of  lands  which  were  sold  for  non-payment  of  United  States  direct 
taxes."  It  is  clear,  that  no  payment  can  lawfully  be  made  to  the  claim- 
ant, App. 

I.  The  '*  owner"  entitled  to  payment  is,  in  the  absence  of  any  estop- 
pel, the  party  having  the  legal  title  to  the  lot  at  the  time  of  the  direct 
tax-sale.  The  equivalent  expressions  of  the  statutes — ^^  owner  of  the 
property" — "  original  owners  of  lands" — apply  in  this  case  only  to  Bor- 
land, who  at  the  time  of  the  tax-sale  was  such  owner,  and  hence  has 
the  legal  title  to  the  claim  in  this  case.  It  has  been  sufiSciently  shown 
elsewhere,  that,  as  a  general  rule,  the  Comptroller  can  only  recognize 
the  party  having  the  legal  title  to  a  claim ;  and  it  is  unnecessary  here, 
to  repeat  the  reasoning  or  cite  the  authorities  for  this  (Indorsement 
case,  4  Lawrence,  Compt.  Dec,  457 ;  3  Lawrence,  Gompt.  Dec,  Intro- 
duction, XL). 

The  right  asserted  in  this  case  is  not  at  laWj  but  is  in  equity;  because 
Borland's  conveyance,  under  which  such  right  is  asserted,  does  not  per 
se  relate  ha4sk^  and  so  did  not  make  App  the  legal  owner  of  the  lot  in 
question  prior  to,  or  at,  the  time  of  the  tax-sale.  This  effect  can  only 
be  given  to  the  conveyance  by  a  decree  in  equity  reforming  the  same 
to  make  it  so  operative,  if  on  evidence  the  proper  court  finds,  that  such 
was  the  iutention  of  the  parties  to  said  conveyance,  and  that  by  mutual 
mistake  they  failed  to  express  this  intention  therein. 

A  Court  of  Equity  may  give  effect  to  a  conveyance  by  relation  (Cheney 
t.  Woodruff,  45  K  T.,  101;  Hathaway  v.  Payne,  34  N.  Y.,  103;  Jackson 
t.  Ellis,  13  Johns.,  N.  Y.,  119). 
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So  effect  may  sometimes  be  given  accordingly  in  courts  of  law.    Id. 

But  under  the  statutes  relating  to  tax  sales  in  this  particular  class  of 
cases,  the  Comptroller  has  no  power  to  decide  such  question,  which  is 
adversary  and  judicial,  and  only  to  be  determined  by  "due  process  of 
law"  in  a  judicial  proceeding. 

The  claimant  asks  that  he  shall  be  adjwlged  by  the  Comptroller  the 
equitable  owner  of  the  lot  in  question  at  the  time  of  its  tax-sale,  and, 
hence,  that  Borland  shall  be  divested  of  his  legal  title  to  the  claim  for 
sur|)lus  proceeds  of  sale.  The  decision  of  the  Comptroller  on  a  claim, 
over  which  the  law  gives  him  jurisdiction,  and  which  a  claimant  has 
submitted  to  him,  is  "  due  process  of  law  "  within  the  meaning  of  the 
Constitution,  and  is  final  and  conclusive  for  all  purposes  of  executive 
administration  (Rev.  Stat.,  191 ;  Springer  v.  United  States,  102  C.  S., 
594;  Murray's  Lessee  et  ah  v,  Hoboken  Land  and  Improvement  Co.,  18 
How.,274;  De Treville  17.  Smalls, 98  U.  S., 517;  Sherry  r.  McKinley, 99 U. 
S.,  496;  Miller  v.  United  States,  11  Wall.,  268 :  Tvler  v.  Defrees,  Id.,  331). 
The  legal  title  to  this  claim,  if  in  anyone,  is  in  Borland.  He  cannot  be 
deprived  of  this,  except  (1)  by  "due  process  of  law''  (Const,  of  the  U. 
S.,  Amendments,  Art.  V),  or  (2)  by  his  consent  (Keyser's  Case,  4  Law- 
rence, Compt.  Dec,  321).  A  decision  now  against  Borland,  without 
notice  to  him,  and  without  an  opportunity  to  be  heard,  would  not  be 
"due  process  of  law"  (Sallu's  Case,  1  Lawrence, Compt.  Dec,  2d  ed., 
223 ;  Reeside's  Appeal,  4  Lawrence,  Compt.  Dec,  179).  And  the  inquiry, 
whether  App,  before  the  tax- sale  acquired  the  equitable  title  to  the 
lot  in  question,  and  so  to  the  claim  made  in  this  case,  is  essentially  a 
judicial  one,  the  determination  of  which  belongs  to  the  proper  court, 
and  not  to  executive  officers.  That  such  inquiry  is  a  question  of  judicial 
equity— jurisdiction^  no  lawyer  will  dispute.  That  the  same  question 
can  at  the  same  time  be  subjected  to  a  conflicting  executive-jurisdic- 
tion, seems  improbable,  if  not  impossible,  under  a  constitution  like 
ours,  which  makes  executive  ami  judicial  authority  separate,  distinct^ 
and  independent.  If  App  can  now  assert  an  equity  commencing 
in  1862,  and  this  should  be  so  determined  by  executive  officers,  Bor- 
land could  still  go  into  a  court  of  equity,  which  might  decide  the  same 
question  dift'erently.  If  App  can  assert  an  equitable  right  before 
executive  officers  at  all,  he  can  do  so,  even  if  Borland  had  made  no 
conveyance  to  him.  And  after  App  should  be  paid  his  claim,  ba$e<i 
on  that  view,  Borland  could,  in  such  case,  maintain  ejectment  for 
his  lot,  or  defeat  a  bill  in  equity  by  App  for  specific  performance, 
and  then  demand  payment  of  the  same  amount  of  money  now  claimed 
in  this  case.  Thus,  it  is  manifest,  that  the  question  of  an  equity,  com- 
mencing in  1802,  or  arising  from  any  fact  occurring  since,  cannot  now 
be  considered.  The  proper  course  for  executive  officers  to  pursue  in 
stated  (3  Lawrence,  Com[)t.  Dec,  Introduction,  xxxiv,  xxxvii,  xxxix, 
this  case  has  been  elsewhere  pointed  out,  and  need  not  be  here  re- 
XL;  Keysei^s  Case,  4  Lawrence,  Compt.  Dec,  299,  304).    The  law  has 
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provided  them  with  no  adequate  means  of  passing  on  questions  of 
equitable  title ;  and,  hence,  it  may  reasonably  be  inferred,  that  the 
power  to  do  so,  in  the  form  in  which  the  question  now  arises,  does  not 
exist.  It  may  be  said,  that  Borland  has  been  divested  of  his  right  to 
this  claim  by  his  own  consent  in  making  and  ratifying  a  verbal  sale  of 
the  lot  in  question.  It  has  already  been  shown,  that  this  is  a  judicial 
question  of  equity  jurisdiction ;  and  no  statute  has  given  the  Comp- 
troller authority  to  decide  such  question  as  against  a  party  in  interest, 
who  has  not  submitted  his  claim  for  decision. 

The  status  of  the  claimant  here  in  this  respect  is  the  same  that  it 
would  be  if  he  were  suing  in  the  Court  of  Claims ;  for  that  Court  has 
jurisdiction  of  actions  to  recover  surplus  proceeds  of  direct-tax  sales 
(United  States  v.  Taylor,  104  U.  S.,  216;  s.  c.  14  Ct.  CL,  339).  The 
statute  gives  the  Court  of  Claims  jurisdiction  of  ''all  claims  founded 
npon  any  law  of  Congress,  *  *  *  ,  or  upon  any  contract,  expressed 
or  implied,  with  the  Government  of  the  United  States "  (Bev.  Stat., 
1059).  The  jurisdiction  of  accounting  officers  extends  to  ''all  claims  and 
demands  whatever  by  the  United  States  or  against  them  [it] "  (Bev. 
Stat.,  ^3%).  It  has  been  determined,  that  the  expression,  "all  claims," 
as  applied  to  the  Court  of  Claims,  gives  jurisdiction  of  claims  at  law^ 
but  no  equity  jurisdiction  (Bonner  v.  United  States,  9  Wall.,  159 ;  United 
States  V,  Gillis,  95  U.  S.,  412;  Indorsement  case,  4  Lawrence,  Compt. 
Dec,  457 ;  Person's  case,  8  Ct.  CI.,  543).  The  expression,  "all  claims," 
as  applied  to  accounting  officers,  must  have  the  same  construction  in 
reference  to  the  claim  in  this  case,  which  asserts  a  right  in  equity. 

There  are  cases,  in  which  executive  officers  are  expressly  authorized 
to  administer  trusts,  and,  thus,  in  some  measure,  to  recognize  and  deal 
with  equitable  interests  (Bev.  Stat.,  3659 ;  Act  June  II,  1878—20  Stat., 
106).  But,  even  in  such  cases,  executive  officers  generally  deal  with 
the  legal  title  in  the  trustee,  and  not  with  collateral  or  conflicting  equi- 
ties. 

It  is  unnecessary  to  inquire  what  might  be  the  result,  if  Borland,  in 
his  conveyance  to  App,  had  recited  the  existence  of,  and  had  ratified  a 
previous  verbal- sale;  since  there  is  no  such  recital  (1  Greenleaf  Ev.  §§ 
26, 27, 184,  209,  211,  212 ;  Herman,  Estoppel,  Ch.  IX,  sec.  229 ;  Id.^  Ch. 
X,  sec.  273;  2  Parsons,  Cont.,  501,  note  u;  Game§  et  al.  v.  Stiles,  14 
Pet.,  322 ;  s.  c,  1  Mcljean,  321 ;  West  et  al.  v.  Pine  et.  al.,  4  Wash.,  691 ; 
Bank  of  the  United  States  v.  Benning,  4  Cranch,  C.  Ct,  81 ;  Carver  v. 
Jackson,  4  Pet.,  11, 83 ;  Deery  v.  Cray,  5  Wall.,  795 ;  French  v.  Edwards 
et  a/.,  13  Id.j  506;  Bruce  et  al.  v.  The  United  States,  17  How.,  437; 
Rawle,  Covenants,  4th  ed.,  388,  456,  479). 

Executive  officers  may  give  effect  to  recitals,  or  estoppels,  when  they 
respectively  operate  per  se  on  the  legal  title  to  a  claim,  and  are  evidenced 
by  conclusive  matter  of  record  or  by  writings,  on  the  faith  of  which 
said  officers  and  all  persons  have  a  right  to  act ;  especially  if  no  knowl- 
edge exists,  or  no  notice  be  given,  that  such  recitals  or  estoppels  are 
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disputed.  These  constitute  the  evidence  of  authority,  on  which  all  the 
world  may  act  in  dealing  with  the  rights  of  parties  interested.  The 
evidence  thus  furnished  operates  somewhat  in  the  nature  of  an  estoppe^ 
against  the  party  who  has  furnished  it.  This  results  from  the  analogy 
of  the  well-settled  rule,  "  that  where  one  of  two  innocent  persons  must 
suffer  by  the  fraud  of  a  third  person,  he  who  trusted  the  third  person, 
and  placed  the  means  in  his  hands  to  commit  the  wrong,  must  bear  the 
loss"  (Selser  v.  Brock,  3  Ohio,  St.,  308;  Palmer  v.  Dodge,  4  /d.,  27; 
Fullerton  v.  Sturges,  Jd,  529  ;  Lickbarrow  v.  Mason,  2  T.  R.,  70;  Lane 
V.  Borland,  14  Maine,  77 ;  Root  v.  French,  13  Wend.,  572 ;  Bank  of  St 
Clairsville  v.  Smith  et  al,,  5  Ohio,  222). 

The  principle  more  directly  applicable  is,  that,  "if  a  man,  by  neglect 
of  some  duty  that  is  owing  to  another,  or  to  the  general  public,  of 
which  he  is  one,  leads  him  to  believe  in  the  existence  of  a  certain  state 
of  facts,  and  the  belief  so  induced  is  the  proximate  cause  of  leading 
him  to  do  a  certain  act,  whereby  he  is  prejudiced,  the  former  cannot 
be  afterwards  heard  as  against  the  latter  to  show  at  law  that  that  state 
of  facts  did  not  exist.  The  same  principle  obtains  in  equity"  (Kerr, 
Fraud  and  Mistake,  136,  citing  authorities).  A  party,  who  gives  author- 
ity to  an  executive  officer  to  act,  on  the  faith  of  which  the  latter  does 
act,  cannot  be  heard  to  dispute  such  authority  (Bailey  et  al.  v.  The 
United  States,  109  CT.  S.,  432).  But  executive  officers  cannot  gener- 
ally be  required  to  give  effect  to  disputable  allegations  of  fact,  from 
which,  when  judicially  ascertained,  an  estoppel  in  pais  might  arise 
(1  Greenleaf,  Ev.,  §  207). 

There  may  perhaps  be  cases  in  which  executive  officers  may  give  ef- 
fect to  estoppels  in  pais  (Herman,  Estoppel,  ch.  xii,  sec.  323).  But, 
when  evidence  of  mere  acts  or  verbal  admissions  is  offered  to  give  a  re- 
troactive effect  to  a  deed  of  conveyance  against  the  terms  thereof,  a 
jtididal  inquiry  is  presented,  which  can  generally  only  be  oonsidered 
in  an  action  in  a  court  of  equity,  in  which  all  parties  in  interest  can  be 
heard,  and  can  be  bound  by  a  decree.  But  if  such  inquiry  can  be  made 
in  an  action  at  law,  as  it  may  be  in  some  cases  (Stowe  v.  United  States, 
19  Wall.,  13 ;  s.  c,  9  Gt.  CL,  98),  it  is  still  judicial  in  character,  and 
can  only  be  considered  by  a  court  competent  to  bind  all  parties  by  its 
judgment  (Printers'  case,  2  Lawrence,  Compt.  Dec.,  2d  ed.,  522). 

The  conclusion  is,  that  the  claimant  cannot  be  paid  because  he  has 
not  presented  any  direct  evidence  of  a  legal  right  to  the  fund  in  ques- 
tion, nor  any  evidence,  which,  in  his  favor  as  between  him  and  Borland, 
estops  the  latter  from  asserting  a  claim  to  the  fund. 

II.  The  claimant  has  no  right  in  equity  to  relief,  if  all  his  allegations 
were  established,  and  the  case  made  on  them  could  be  oonsidered  by  the 
Comptroller.  The  claim  made  and  its  legal  results,  are,  that  prior  to 
June,  in  1862,  the  claimant  verbally  purchased  the  lot  in  question  of 
Borland,  and  then  took,  and  afterwards  continued,  possession!  wiik  an 
obligation  to  pay  all  taxes  thereafter  imposed,  and  further  to  pay  $6,000, 
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purchase  money,  on  receipt  of  a  deed  of  coiiveyauce  to  him,  the  claim  - 
ant,  which  was  made  December  22, 1865 ;  that,  in  the  mean  time,  he  re- 
ceived the  rents  and  profits  of  the  lot,  and  had  the  nse  of  the  purchase 
money;  that  he  wrongfully  permitted  the  lot  to  be  sold  at  a  direct- 
tax  sale ;  that  the  tax-purchaser  never  obtained  possession ;  that  no  evi- 
dence, that  such  purchaser  obtained  any  valid  title,  is  offered  by  said 
claimant,  and  that  he  accepted  the  conveyance  from  Borland,  and  paid 
tbe  contract-price  of  $6,000,  but  without  any  interest  thereon,  without 
making  a  claim  to  retain  any  part  of  such  price  by  reason  of  the  outstand- 
ing tax-sale^  and  without  asking  for  any  assignment  of  Borland's  claim 
to  the  surplus  proceeds  of  said  tax-sale.  If  the  claimant  had  performed 
his  duty  of  paying  taxes,  there  would  have  been  no  tax-sale,  and,  con- 
sequently, no  such  claim  as  this.  He  now  seeks  to  profit  by  his  own 
wrong.  In  the  face  of  all  this,  he  also  seeks  to  exclude  Borland  from 
any  claim,  and,  in  the  name  of  conscience  and  equity,  demands  to  be 
repaid  $566.80.  If  the  lot  had  sold  at  a  void  tax-sale  for  $6,033.20, 
tbe  claimant  could  equally  ask  to  be  repaid  $6,000  of  this,  leaving 
$33.20  for  taxes  and  costs  of  sale ;  and  he  would  "thus  be  made  the 
owner  of  a  lot,  free  of  costj  by  his  skillful,  yet  unlawful,  refusal  to  per- 
erform  his  duty,  to  pay  the  direct  taxes  assessed  upon  such  lot.  This 
would  furnish  evidence  of  financial  skill,  rather  than  of  any  rational 
equity  to  be  repaid  the  surplus  proceeds  of  the  tax-sale. 

The  denial  of  the  claim  of  App  for  payment,  as  between  him  and 
Borland,  is  supported  by  maxims  in  equity,  and  by  legal  principles. 
**He  who  seeks  equity,  must  do  equity''  (1  Story,  Eq.  Jur.  12th  ed.j 
\  64  e).  He,  who  has  not  done  equity,  cannot  ask  equity.  It  was  equi- 
table that  App  should  have  paid  the  direct  taxes.  Having  failed  to  do 
this,  he  is  not  entitled  to  be  aided,  either  in  seeking  a  benefit  resulting 
irom  his  own  wrongful  neglect,  or  in  excluding  Borland  from  claiming 
sach  benefit.  ^'A  suitor  must  come  into  equity  with  clean  hands '' 
^1  Story,  £q.  Jur.,  12th  ed.,  §  64  «,  note).  A  party,  who  has  refused  to 
perform  the  obligations  of  his  contract,  is  in  no  condition  to  profit  by 
his  failure  to  do  so.  The  evidence  is  wholly  insufiScien  t  to  support  a  claim 
in  equity.  The  claim  is  based  on  allegations  of  a  verbal  sale  in  1862, 
and  of  ratification  by  deed  in  1865,  neither  of  which  is  sufficiently 
proved.  The  deed,  on  its  face,  is  only  operative /row  its  datCj  December 
22, 1865.  Parol  evidence  cannot  be  received  to  explain  the  deed  and  to 
^ve  it  a  retroactive  effect,  at  law,  or  before  accounting  officers  (1 
Greenleaf,  Ev.,  §  275).  Such  evidence  may  be  admitted  in  equity,  to  re- 
form a  deed,  in  case  of  mutual  mistake  of  the  parties,  (/d.,  §  296  a  ;  3 
Id.,  §§  360-364.)  But  this  requires  the  action  of  a  court  of  equity,  in 
which  parties  can  be  heard,  and  a  decree  can  be  made  conclusive,  as 
'^dae  process  of  law,"  on  their  rights.  Executive  officers  have  no  such 
power  over  parties,  and  can  render  no  such  judgment. 

As  between  App  and  Borland,  the  former  has  a  remedy  at  law  on 
the  covenants  of  warranty  in  the  deed  made  by  the  latter.    With  this 
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complete  remedy  at  law,  the  claimant  has  no  ground,  upon  which  he 
can  urge  a  right  as  in  equity. 

III.  This  claim  may  be  considered  in  the  view,  that  effect  is  to  be 
given  to  the  deed  from  Borland  to  App,  as  relating  bacJc  to  the  time 
of  the  alleged  verbal  sale.  In  this  view  the  claim  may  be  urged  in 
either  one  of  two  aspects,  regarding  App  (1)  as  the  legal  owner  in  fee 
of  the  lot  at  the  time  of  the  tax-sale,  or  (2)  as  the  assignee,  or  holder 
by  subrogation,  or  otherwise,  of  the  rights  of  Hough.  Some  general 
considerations  are  applicable  to  the  claim  in  every  view  of  it,  taken 
singly  or  together.  The  direct  tax  acts  of  August  5, 1861  (12  Stat.,  304, 
sec.  36),  June  7,  1862  (M,  422),  May  9,  1872  (17  Stat.,  89),  and  June  8, 
1872  {Id.j  332,  sec.  9),  are  to  be  construed  together  as  parts  of  one  en- 
tire system  (United  States  v.  Taylor,  104  U.  S.,  219).  They  were  de- 
signed to  secure  to  the  United  States  payments  of  the  direct  taxes 
assessed  against  real  property,  and  of  the  costs  and  charges  of  making 
sales.  In  cases  of  sales  for  a  surplus  over  and  above  the  sum  required 
to  pay  such  taxes,  costs,  charges,  and  commissions,  these  acts  very 
justly  recognize  two  rights:  (1)  the  right  of  the  original  owner j  who  has 
hsthis  realty  by  such  sals,  to  the  surplus  (Act  August  5,  1861 — 12  Stat., 
304,  sec.  36),  and  (2)  the  right  of  the  tax-purchaser  to  be  repaid  the  tax. 
sale  purchase- money,  when  he  may,  without  collusion,  be  evicted  by  the 
judgment  of  the  proper  court  of  the  United  States  in  favor  of  the  origi- 
nal owner,  his  heirs,  or  assigns.  (Act  May  9,  1872 — 17  Stat.,  89;  Act 
June  8, 1872- Jd.,  332,  sec.  9.)* 

With  this  general  view  of  the  direct- tax  acts,  the  right  of  the  claimant 
will  now  be  considered  in  the  two  aspects  stated : 

1.  The  claim,  assuming  App  to  be  the  legal  owner  of  the  lot  in 
question  at  the  time  of  the  tax  sale,  would  seem  to  find  some  8upi>ort 
in  the  case  of  the  United  States  v,  Taylor  (104  U.  S.,  216;  s.  c,  14  Ct, 
CI.,  339).    In  that  case  the  facts  were,  as  follow : 

"That  block  37, in  Little  Rock,  Arkansas,  was,  on  May  4, 1865,  subject 
under  the  provisions  of  law  to  a  direct  tax  of  $37,  which  was  assessed 
thereon  to  Matilda  Johnson ;  that  this  tax  was  so  assessed  to  Matilda 
Johnson,  notwithstanding  the  fact  that  on  May  4, 1865,  Irene  M.  Jordan 
was,  and  ever  since  March  4,  1863,  had  been,  the  owner  of  said  block 
by  purchase  from  said  Matilda  Johnson  ;  that  the  assessment  was  made 
against  Mrs.  Johnson   because  she  appeared  by  the  records  to  be  the 


•Section  9  of  the  act  of  Juno  8,  1872  (17  Stat.,  3:J2),  is,  as  foHows: 

*'That  in  all  dases  where  the  owner  of  any  land  sold  for  taxes  as  aforesaid,  bis  heirs 
or  assigns,  has  recovered  or  shall  recover  the  same  from  the  purchai<er,  his  heirs  or 
assigns,  without  collusion  on  his  or  their  part,  by  the  judgment  of  any  United  Stat«*9 
court,  by  reason  of  a  failure  without  his  or  their  fault  or  neglect,  of  the  tide  of  the 
purchaser  derived  from  said  sale,  the  Secretary'  of  the  Treasury,  on  the  payment  into 
the  Treasury,  by  the  clerk,  of  the  money  deposited  with  him  as  aforesaid,  and  on  W- 
ing  satisfied  that  any  purchaser,  his  heirs  or  assigns,  without  his  or  their  collodion, 
has  been  evicted  from  or  turned  out  of  possession  of  any  such  land  by  the  judgment 
of  any  United  Status  court,  in  the  manner  before  mentioned,  is  hereby  authorized, 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  to  repay  to  the  persaun 
or  persons  entitled  thereto  a  sum  of  money  equal  to  that  originally  xiaid  by  the  pur- 
chaser of  the  land  so  recov(;rod,  it'  the  same  has  been  ]»aid  into  the  Treasury,  or  to 
any  person  legally  authorized  to  receive  the  same  tor  the  l.'nited  States." 
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owner  of  the  block,  her  deed  to  Mrs.  Jordan  not  having  been  recorded 
until  Aug.  25,  1866 ;  that  the  board  of  direct  tax-commissioners  for 
the  district  in  which  the  block  was  situate  sold  it,  May  4,  1865,  to  one 
Meservey,  because  of  the  nonpayment  of  said  tax,  for  the  consideration 
of  $3,000,  of  which  sum  the  United  States  was  entitled  to  $70.50,  on 
account  of  the  tax  aud  the  costs  and  charges  and  commissions  of  sale ; 
that  in  1865  Mrs.  Jordan  became  the  owner  of  the  tax-sale  title  by  pur- 
chase for  a  valuable  consideration  from  Meservey's  assignee;  that  on 
Dec.  10^  1873,  Mrs.  Johnson,  the  former  owner,  by  her  formal  instrument 
of  writing  of  that  date,  recognized  Mrs.  Jordan,  who  before  that  date 
bad  intermarried  with  Charles  M.  Taylor,  as  the  rightful  owner  of  said 
block,  and  of  the  money  in  the  treasury  realized  from  the  tax-sale  thereof; 
and  that  on  Jan.  15, 1874,  Taylor  and  wife  made  application  to  the  Sec- 
retary of  the  Treasury  for  the  residue  of  the  $3,000,  the  proceeds  of  said 
tax-sale,  after  deducting  therefrom  the  tax,  penalty,  costs,  &c.  This 
application  was  rejected  on  the  17th  of  that  month." 

The  claimant  recovered  judgment  for  $2,929.50.  The  only  questions 
considered  by  the  Supreme  Court  were,  whether  section  36  of  the  act  of 
August  5,  1861  (12  Stat,  304),  which  gave  the  original  owner  the  right 
to  the  surplus  proceeds  of  the  tax-sale,  was  repealed  by  subsequent 
legislation,  and  whether  the  right  of  action  was  barred  by  the  statute  of 
limitations;  both  of  which  questions  were  decided  in  the  negative.  The 
above  case  in  the  Supreme  Court  seems  to  indicate  that  the  plaintiff 
recovered  in  her  own  right  as  original  owner  of  the  fee,  and  not  as  assignee 
of  any  right  of  the  tax-purchaser.  It  does  not  distinctly  appear,  whether 
or  not  the  plaintiff  lost  her  title  and  possession  by  the  tax-sale ;  but  it  may, 
I>erhaps,  be  inferred  that  she  did  not,  though  the  question  does  not  seem 
to  have  been  considered.  If  that  case  did  not  decide  on  the  materiality 
of  this  question,  there  may  be  some  grounds  for  maintaining  that  a  land 
owner,  who  has,  not  paid  the  direct  tax,  nor  purchased  the  valid  out- 
standing tax-sale-title,  or  been  by  the  tax-purchaser  evicted  or  dis- 
turbed in  his  possession,  would  not  seem  to  have  any  just  claim  to 
money  paid  by  such  tax-purchaser  to  the  United  States.  The  direct-tax 
acts  do  not  say  in  exact  terms  that  the  surplus  of  the  proceeds  of  a  tax- 
sale  can  only  be  paid  to  a  land  owner,  t^/io  ha^slost  his  realty  by  such  sale ; 
but  there  is  at  least  some  ground  for  giving  those  acts  this  construction, 
because  of  the  reason^  on  which  they  rest,  of  the  injustice  of  any  other 
construction,  of  other  provisions  of  the  acts  looking  in  this  direction, 
and  of  the  general  analogies  as  to  conveyances  of  land,  and  covenants 
therein,  as  affected  by  possession  or  eviction.  It  has  been  said  by  high 
authority,  that  a  purchaser  of  land  with  covenant  of  warranty  cannot 
recover  for  breach  thereof,  without  an  "actual  entry  and  dispossession, 
adversarily  and  lawfully  made  under  paramount  title"  (Eawle,  Cove- 
nants, 4th  ed.,  146;  Gore  v.  Brazier,  3  Mass.,  540;  Sprague  v.  Baker, 
17  W., 590 ;  Smith t;.  Shepard,  15  Pick.,  147 ;  liickert  v.  Snyder,  9  Wend., 
422).  But,  if  the  existence  of  an  outstanding  paramount-title,  and  its 
purchase  by  the  holder  of  a  warranty,  could  give  a  right  of  action 
thereon,  the  United  States  has  no  liability  as  warrantor  to  App,  and 
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hence  he  cannot  claim  the  benefit  of  a  warranty.  He  can  only  take 
what  the  statute  gives,  a  right  to  the  surplus  proceeds  of  tax-sale,  on  the 
terms  and  conditions  the  statute  requires.  Whether  a  loss  of  possession 
without  a  judicial  judgment,  and  without  collusion,  but  by  *^  disposses- 
sion adversely  and  lawfully  made  under  paramount  [and  valid  tax-sale] 
title,"  would  give  the  original  owner  a  right  to  the  surplus  proceeds  of 
the  tax-sale,  would  be  a  question  proper  for  consideration,  if  it  existed 
in  this  case,  but  it  does  not. 

When  the  tax-purchaser  makes  the  claim  authorized  by  statute  for  a 
refund  of  the  purchase-money  in  case  his  tax-title  is  invalid,  he  is  re- 
quired to  prove  such  invalidity  by  the  actual  judgment  of  eviction  of  a 
*^  United  States  court"  (act  May  9, 1872—17  Stat.,  89 ;  act  June  8, 1872- 
Id.j  332).  It  may  be  said  that  the  proper  certificate  of  tax-sale  is  prima 
facie  evidence  of  title  in  the  purchaser  (De  Treville  v.  Smalls,  98  U.  S., 
517 ;  Keely  v.  Sanders,  99  U.  S.,  441 ;  Sherry  v.  McKinley,  Id.,  496) 
But  it  does  not  follow,  that  the  tax-purchaser  will  assert  his  right  against 
the  original  owner  in  possession.  And  the  validity  of  a  tax-sale  is  so  es- 
sentially a  judical  question,  that  executive  officers  cannot  be  said  to 
have  the  requisite  means  of  trying  or  deciding  it.  But  this  case  does 
not  require  the  decision  of  the  question  suggested.  Without  reference 
to  it,  for  reasons  already  stated,  the  claimant  has  shown  no  right  io 
payment. 

2.  The  claimant  acquires  no  right  against  the  United  States  under 
the  conveyance  to  him  from  the  tax-purchaser,  whether  it  relate  back  or 
not.  The  acts  of  May  9,  and  June  8, 1872,  give  to  a  tax-**  purchaser, 
his  heirs  or  assigns,"  a  right  to  a  refund  of  the  purchase-money  paid  at 
the  tax-sale,  ^^  in  all  cases  where  the  [original]  owner  of  any  land  sold 
for  taxes  •  •  •  ,  his  heirs  or  assigns,  has  recovered  or  shall  recover 
the  same  from  the  purchaser,  his  heirs  or  assigns,  without  collusion  on 
his  part  or  their  part,  by  the  judgment  of  any  United  States  court,  by 
reason  of  a  failure  without  his  or  their  fault  or  neglect,  of  the  title  of  the 
purchaser  derived  from  said  [tax]  sale."  These  acts  so  carefully  guard 
against  any  collusive  eviction,  that  they  aAmit  no  evidence  of  eviction  but 
the  **  judgment  of  a  United  States  court."  Literally  construed,  they 
apply  only  to  evictions  in  actions  brought  by  the  original  otcner,  his  heirs 
or  assigns.  The  question,  whether,  if  a  tax-purchaser  brought  eject- 
ment on  his  tax-title,  and,  without  collusion, /ai7e(f  to  recover,  this  would 
be,  within  the  equity,  spirit,  and  purpose  of  these  acts,  equivalent  to  an 
eviction,  does  not  require  decision  in  this  case.  In  order  to  give  eflPect  to 
the  purpose  of  statutes,  they  are  sometimes,  by  construction,  made  to 
apply  to  cases  clearly  within  their  spirit  and  purpose,  but  not  within 
their  letter;  and  they  are  held  not  to  apply  to  cases  within  their  letter 
when  clearly  not  within  their  spirit  (Co.  Lit.,  24  b ;  Sedgwick,  Con- 
struction Stat,  and  Const.  L.,  2d  ed.,  254;  Hardcastle,  Statutory  Law, 
39  5  Bishop,  Written  Laws,  232). 
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Said  acts  of  May  9,  aud  Jane  8, 1872,  give  the  right  to  a  refund  of 
the  purchase-money,  only  on  the  conditions  and  evidence,  and  by  the 
mode  of  procedure  or  form  of  remedy  therein  specified.  They  give  a 
Dew  and  inchoate  right,  and  prescribe  the  means,  by  which  it  may  be 
perfected,  and  the  remedy  may  be  enforced.  And  it  is  a  settled  rule, 
that,  "  where  a  new  right,  or  the  means  of  acquiring  it,  is  conferred,  and 
an  adequate  remedy  for  its  invasion  is  given  by  the  same  statute,  par- 
ties injured  are  confined  to  the  statutory  redress"  (Smith  v.  Lockwood, 
13  Barb.,  209 ;  Dudley  v,  Mayhew,  3  Const,  N.  Y.,  9 ;  Sedgwick,  Con- 
stmction  Stat,  and  Const.  L.,  2d  ed.,  76 ;  The  State  of  Ohio  ex  rel  Gri- 
sell  V.  Marlow,15  Ohio,  St.,  134 ;  Farmers',  etc.,  National  Bank  v.  Dear- 
iDg,  91  U.  S.,  35 ;  Barnet  v.  National  Bank,  98  U.  S.,  658 ;  Kendall  v. 
Vanderlip,  2  Mackey,  Supreme  Ct.  Dist.  Col.,  107).  And  the  remedy  pre. 
icribedhythe  statute  xnusth^  strictly  pursued  (Sedgwick,  Construction  Stat. 
and  Const.  L.,  2ded.,  272^  Benjamin  t7.  Benjamin,!  Seld.,  383;  Bishop, 
Written  Laws,  249,  250).  Thus,  it  is  clear,  that  Hough,  the  tax-pur- 
chaser, never  perfected  a  right  to  a  refund,  in  the  mode  required  by  the 
statute,  and  so  could  not,  by  the  conveyance  made  to  App,  transfer 
aDy  such  right.  The  conveyance  is,  on  its  face,  a  sale  and  quitclaim 
of  whatever  title  or  color  of  title  Hough  had  to  the  lot  in  question,  not 
professing  to  transfer  any  claim  against  the  United  States^  and  with  no 
warranty  running  with  the  land.  The  assignment  of  a  non-negotiable 
claim  againjst  the  United  States,  as  in  this  case,  is  as  a  general  rule, 
void  (Bev.  Stat.,  3477;  Claims- Assignment  case,  3  Lawrence,  Compt. 
Dec.,  13).  And  such  claim  is  not  assignable  at  common  law  (Bawle, 
Covenants,  4th  ed.,  319 ;  Oreenby  and  Kellogg  v.  Wilcocks,  2  Johns., 
1).  Undoabtedly,  there  may  be  cases,  in  which  a  claim  runs  tvith  the 
Zand,  and  so  passes  by  a  grant  thereof,  as  the  right  to  damages  for  a 
$tib$equent  breach  of  a  covenant ''  for  quiet  enjoyment,  for  further  as- 
surance, and  of  warranty  "  (Eawle,  Covenants,  4th  ed.,  318,  341,  348, 
355, 361 ;  King  v.  Jones  aud  Bowland,  Extrs.,  5  Taun.,  418 ;  2  Fitz-Her- 
bert,  Nat.  Brev.,  145 ;  1  Shep.,  Touch.,  175).  "Covenants  which  run 
with  the  land  do  not  pass  by  direct  operation  of  assignment^  but  as  an- 
nexed and  incident  to  the  land  to  which  they  relate''  (Rawle,  Covenants, 
4th  ed.,  362).  But  Hough,  the  tax-sale-purchaser,  has  made  no  convey- 
ance with  warranty^  and,  hence,  no  claim,  as  incident  to  the  title  to  the  lot, 
passed  from  him  to  App.  And  if  no  valid  title  passed,  no  claim  inci- 
dent to  the  title  could  pass  (Rawle,  Covenants,  4th  ed.,  348 ;  Lewis  v. 
Cook,  13  Ired.,  Law,  193).  So  there  may  be  cases  in  which  a  grantee 
of  land  may  be  subrogated  to  the  rights  of  the  grantor.  But  there  is 
nothing  in  the  law  of  subrogation  which  transfers  any  claim  against 
the  United  States  to  App.  The  act  of  June  8,  1872,  does  give  to  the 
tax-"  purchaser,  his  heirs  or  a^signs,^  the  right  to  a  refund,  in  case  of 
etietion  by  the  judgment  of  a  court  of  the  United  States.  This  act  thus 
makes  the  claim  to  a  refund,  not  technically  assignable,  but  &>&  passing 
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by  a  grant  or  release  of  such  defective  title  as  the  tax-purchaser^  his  heirs 
or  a^signSy  Lad. 

The  right  to  a  refund,  by  force  of  a  jiulgQieiit  of  eviction,  or,  perhaps, 
of  some  equivalent  judgment  or  decree,  arises  as  an  original  rights 
favor  of  the  original  tax-purchaser  or  his  heir  if  either  be  evicted,  or  in 
favor  of  his  vendee  who  may  be  evicted.  The  eviction  fixes  the  right 
by  force  of  the  statute  ( Allspach's  case,  2  Lawrence,  Oompt.  Dec.,  2d 
ed.,  260). 

There  is  nothing  in  tlie  law  to  prevent  the  original  owner  of  the  land 
from  taking  a  quitclaim  from  the  tax-purchaser.  And  on  general  prin- 
cipUs,  App  is  not  estopped  from  denying  the  validity  of  the  tax-sale  by 
accepting  a  quitclaim  from  Hough.  A  party  in  possession  has  a 
right  to  cumulate  evidences  of  title  without  losing  an}^  right  which  he 
already  has  (Coakley  v.  Perry  and  Payne,  3  Ohio,  St.,  344;  Alexander 
and  others  v.  Pendleton,  8  Granch,  462 ;  Shannon  v.  Kinny  et  aL,  1  A. 
K.  Mar.,  4;  Pleak  v.  Chambers,  7  B.  Mon.,  565;  Angell,  Lira.,  section 
414;  Jcickson  v.  Ellis,  13  Johns.,  118;  Lessee  of  Ludlow's  heirs  v.  Mc- 
Bride,  3  Ohio,  240;  Mclver's  Lessee  v.  Eeagan,  Cooke,  366;  Napier's 
Lessee  v.  Simpson,  1  Tenn  ,  448).  But  the  original  owner,  by  taking 
such  quitclaim,  puts  himself  in  a  position,  in  which  he  cannot  secure  the 
judicial  determination  required  in  terms  by  the  act  of  June  8, 1872,  in 
order  to  give  him  a  right  to  demand  the  refund  authorized  in  favor  of 
the  tax-purchaser,  "his  heirs  or  assigns.^^  Whether  there  could  be  S(me 
equivalent  proceeding,  by  a  decree  of  a  court  of  the  United  States  in  favor 
of  App  against  Borland,  and  Hough  the  tax-sale  purchaser,  to  determine 
the  invalidity  of  the  tax-sale,  and  thus  to  give  to  App  all  the  rights 
of  Borland  and  the  tax-purchaser,  it  is  not  necessary  now  to  consider. 
Ko  such  decree  has  been  obtained.  It  may  be  said,  that,  on  substantial 
principles  of  justice,  when  the  original  owner  has  purchased  in,  either  a 
valid  or  an  invalid  tax-title,  so  that  there  can  be  no  such  judgment  of  evic- 
tion as  required  by  the  statute,  he  should  have  the  same  remedy  as  if 
he  had  gone  through  the  formality  of  prosecuting  an  aetion  to  judgment 
or  decree.  This,  however,  is  a  question  which  addresses  itself  to  legis- 
lative discretion,  and  over  which  no  discretion  can  be  exercised  by  judi- 
cial or  executive  officers.  The  common  law  does  not  require  the  perform- 
ance of  impossible,  vain,  or  useless  things.  But  the  law-making  power, 
when  giving  a  right,  maj'  do  so,  as  in  this  case,  only  on  the  performance 
of  such  conditions,  and  upon  such  evidence,  as  the  statute  may  pre- 
scribe. 

The  claim  is  rejected.* 

Treasury  Department, 

First  Comptroller's  Office,  February  5,  1884. 


*After  the  rendering  of  this  decision  by  the  First  Comptroller,  the  attorney  for  the 
claimant  filed  paperBpnrporting  U)a2>peal  therefrom  to  the  Secretary  of  the  Treasarv, 
on  the  ground,  that  section  36  of  the  act  of  August  5,  1S61  (12  Stat.,  304),  provide*, 
that  the  claimant  for  surplus  proceeds  of  a  direct  tax-sale  "shall  make  application 
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tberefor  to  the  Secretary  of  the  Treasury,  who,  upon  such  application,  shall,  by  war- 
rant on  the  Treasury,  cause  the  same  to  be  paid  to  the  applicant.  " 

Said  attorney  transmitted  with  the  papers  a  bond  to  indemnify  the  United  States 
against  loss  by  reason  of  any  other  claim  to  such  surplus  proceeds.    This  was  disposed 

of  by  the  following  letter : — 

"Treasury  Department, 

Office  of  the  Secretary, 

nashingtony  D,  C,  Apnl  8,  1884. 
Gilbert  Movers,  Esq., 

Atiomey-at'law,  Washington,  D,  C. : 

Sir:  In  your  letter  of  the  31st  ultimo  you  enclosed,  for  my  ^^consideration  in  the 
claim  of  Matthias  App  for  surplus  proceeds  of  sale  of  land  for  direct  taites''  In  Mem- 
phis, Tennessee,  an  indemnifying  bond  in  the  sum  of  $1,200.00  as  a  protection  for 
the  Tin i ted  States  government  against  a  duplicate  payment  of  said  surplus,  and  you 
asked  that  the  claim  be  now  allowed  as  recommended  by  the  Commissioner  of  Inter- 
nal Revenue. 

I  reply  that  I  am  informed  by  the  First  Comptroller  that  he  has  disallowed  said 
claim,  and  I  have  to  add  that  I  regard  that  ruling  as  conclusive  on  me. 
Very  respectfully', 

H.  F.  FRENCH. 
Acting  Secretary J^ 
The  above  letter  was  also  concurred  in  by  the  Secretary. 

It  IB  undoubtedly  correct,  that  no  appeal  can  be  taken  from  the  decision  of  the  First 
Comptroller;  which  must  be  so  for  several  reasons : 

1.  This  is  the  effect  of  an  express  provision  of  the  statute.  Section  191  of  the  Re- 
vised Statutes  declares,  that : 

''The  balances  which  may  from  time  to  time  be  stated  by  the  Auditor  and  certified 
to  the  heads  of  Departments  by  *  *  *  the  Comptrollers  of  the  Treasury,  upon  the 
settlement  of  public  accounts,  shall  not  be  subject  to  be  changed  or  modified  by  the 
heads  of  the  Departments,  but  shall  be  conclusive  upon  the  executive  branch  of  .the 
Government,  and  be  subject  to  revision  only  by  Congress  or  the  proper  courts. '' 

When  an  Auditor  states  an  account,  and  report-s  the  same  to  a  Comptroller,  and  the 
latter  officer  certifies  that  nothing  is  due  to  a  claimant,  this  is  a  balance  ''certified,'' 
and  the  decision  of  the  Comptroller  is  final  and  "conclusive  upon  the  executive  branch 
of  the  Government.''  There  muathe  some  point,  at  which  a  decision  is  final,  and  this 
point  is  clearly  and  unequivocally  fixed  by  the  statute. 

The  conclusive  effect  of  the  final  decison  of  a  Comptroller  is  now  well  understood. 
Thus,  in  the  Real  Estate  Savings  Bank's  case  (16  Ct.  CI.,  352),  the  Court  of  Claims, 
in  discussing  the  effect  of  the  decision  of  a  Comptroller  says,  that : 

"  His  decisions,  so  far  as  they  relate  merely  to  the  balances  which  are  found  and 
stated  by  him,  are  in  that  respect  conclusive  upon  the  executive  branch  of  the  Gov- 
ernment." 

And  in  the  same  case  (Id.,  335),  it  was  held,  that  "  the  Secretary  of  the  Treasury 
and  the  Commissioner  of  Internal  Revenue  are  not  accounting  officers"  (McKee's 
Case,  12  Ct.  CI.,  553). 

2.  To  hold  that  an  appeal  lies  from  the  decision  of  a  Comptroller  to  the  Secretary 
of  the  Treasury,  would  necessarily  make  the  latter  an  accounting  officer.  He  has 
Df  ver  been  so  regarded^  No  statute  has  made  him  such  in  name,  nor  has  any,  in 
terms,  or  by  any  reasonable  inference,  devolved  on  him  the  duties  of  an  accounting 
officer.  It  would  be  utterly  impracticable  to  devolve  any  such  duties  on  the  Secre- 
tary. The  Secretary  is  charged  with  a  duty,  in  some  cases,  of  employing  persons  to 
perform  certain  duties,  and  of  fixing  their  compensation ;  and  the  amount  of  compen- 
sation thus  fixed  in  pursuance  of  law  is  generally  conclusive,  if  the  services  are  per- 
formed. But  this  is  in  advance  of  the  process  ot  accounting,  and  is  no  part  thereof.  It 
only  becomes  an  item  of  evidence  before  the  accounting  officers.  The  Secretary  may 
"  prescribe  regulations,  not  inconsistent  with  law,  for  the  government  of  his  Depart- 
ment," and  these,  subject  to  his  control,  have  the  force  of  law  (Rev.  Stat.,  161).  But 
the  power,  to  prescribe  regulations,  is  entirely  different  from  the  jurisdiction  to  audit 
and  settle  accounts  (16  Op.,  Att.-Gen.,  497).     Whenever  Congress  has  deemed  it 
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proper  to  require  the  head  of  a  Department  *Ho  investigat'e  and  adjust"  a  claim,  it 
has  been  done  by  special  provision  of  law,  as  in  the  Joint  Resolution  of  July  15, 1870 
(16  Stat.,  67:^ ;  Chori)enning  v.  United  States,  94  U.  S.,  397). 

3.  The  same  result  follows  from  the  the  fact,  that  the  statutes  have  provided  for  ac- 
counting officers,  have  defined  their  jurisdiction,  have  given  them  full  authority  to 
receive,  examine,  and  settle  all  accounts  against  the  United  States,  and  have  made  it 
the  duty  of  the  proper  Comptroller  to  certify  the  balances  arising  thereon  (Rev.  Stat, 
236,  277,  269,  291).  This  power  to  certify,  or  make  certain,  is,  ex  vi  termini,  final,  as  a 
part  of  the  accounting  system,  and  has  been  so  regarded  in  repeated  opinions  of  the 
Attorneys-General  (13  Op.  Att.-Gen.,  5;  14  M,  65;  15  M,  139,  626). 

4.  It  seems  to  have  been  supposed  that  an  appeal  lies  from  the  decision  of  a  Comp- 
troller as  to  the  allowance  of  a  claim  for  the  surplus  proceeds  of  a  direct-tax  sale,  be- 
cause section  36  of  direct-tax  act  of  August  5,  18G1  (12  Stat.,  304),  provides  that  the 
claimant  **  shall  make  application  therefor  to  the  Secretary  of  the  Treasury,  who,  upon 
such  application,  shall,  by  warrant  on  the  Treasury,  cause  the  same  to  be  paid  to  the  i 
applicant."  It  is  clear,  that  this  provision  gives  no  right  to  appeal,  for  several  rea- 
sons :  i 

(1)  It  does  not,  in  terms,  give  any  right  of  appeal.  To  hold  tbat  it  gives  such 
right,  is  to  give  its  words  a  meaning  not  found  in  them.  When  Congress  has  in-  I 
tended  to  provide  for  an  appeal  from  the  decision  of  an  accounting  oflfice4:,  or  for  a 
revision  of  his  judgment,  it  has  been  deemed  necessary  to  say  so  in  express  terms,  as 
when  an  appeal  is  taken  to  the  First  Comptroller  from  the  action  of  the  Auditor  of 
the  Treasury  for  the  Post-Offico  Department  (Rev.  Stat.,  270),  and  when  the  Comp- 
trollers review  the  action  of  Auditors  (Rev.  Stat.,  269,  273,  317). 

(2)  The  provision,  requiring  the  Secretary,  "  by  warrant  on  the  Treasury,  [to]  oaute 
the  same  [surplus  proceeds  of  tax-sale]  to  be  paid  to  the  applicant,''  simply  means, 
that  the  Secretary  shall  cause  it  to  be  paid  in  the  manner  prescribed  by  the  ataiutetf 
which  regulate  the  mode  of  making  all  other  payments — that  is,  in  this  case  upon  a 
balance  certified  by  the  First  Comptroller  on  au  account  stated  and  report  made  to 
him  by  the  Fifth  Auditor.  The  statutes  require  these  officers  to  examine  and  adjust 
all  claims  of  this  character.  Many  statutes  contain  the  expression,  that  specified  of- 
ficers shall  ''pay"  designated  classes  of  claim.  Thus,  the  act  of  Maroh  3,  1857  (11 
Stat.,  200),  declares,  "that  the  Commissioner  of  the  General  Land-Office  *  ^  *  is 
hereby  required  to  state  an  account  between  the  United  States  and  the  State  of 
Mississippi,  *  •  •  and  [to]  allow  and  pay  to  the  said  Stat-e  five  per  centnm 
thereon,''  &c.  But  it  has  never  been  supposed,  that  this,  or  any  similar  act,  literally 
gave  the  officer  so  <lesignated  authority  to  pay  money  out  of  the  Treasury.  The  only 
effect  of  such  act  is,  to  authorize  payment  in  the  mode  prescribed  by  other  laws— 
that  is,  upon  a  balance  duly  certified  by  the  proper  Comptroller.  Payment  is  to  be 
made  by  Treasury  warrant,  granted  by  the  Secretary  of  the  Treasury  (Rev.  Stat,, 
248),  and  countersigned  by  the  First  Comptroller  (Rev.  Stat.,  269 ;  Nebraska  Five 
Per  Cent.  Case,  4  Lawrence,  Compt.  Dec,  251).  The  act  of  June  20,  1874  (18  Stat., 
109),  which  refers  to  "the  employment  and  payment  hy  the  Department  of  Justice  of 
district  attorneys  •  *  »  for  the  performance  of  services,"  &c.,  is  another  stat- 
ute of  this  class.  No  payment  is,  in  fact,  made  by  the  Department  of  Justice.  Pay- 
ments are  made  only  as  in  other  cases.  The  direct-tax  act  of  August  5, 1861  (12  Stat., 
297,  sec.  12),  authorizes  the  Secretary  of  the  Trejisury  to  "establish  regulation* 
suitable  and  necessary  for  carrying  this  act  into  effect."  The  regulations  prescribed 
declare,  in  effect,  that  all  direct- tax  accounts  shall  be  accounts  of  the  Commissioner 
of  Internal  Revenue  ;  and  they  have,  in  practice,  always  been  so  regarded.  Section 
277  of  the  Revised  Statutes  requires  the  Fifth  Auditor  to  adjust  all  accounts  of  the 
Commissioner  of  Internal  Revenue;  section  269  requires  the  First  Comptroller  to  ex- 
amine, and  to  certify  balances  on  all  accounts  settled  by  the  Fifth  Auditor;  and  sec- 
tion 191  declares  the  effect  of  the  decision  of  the  Comptroller  as  conclusive  ou  the  ex- 
ecutive department,  and  that,  when  so  made  conclusire,  there  can  be  no  appeal  or  re- 
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view.  On  well-settled  principles,  all  these  statutes  are  to  be  constrned  together  as 
parts  of  one  system,  and  e£fect  is  to  be  given  to  all.  The  direot-tax  act  of  August 
5, 1561,  does  not  in  terms,  and  clearly  cannot  by  implication,  repeal  the  provisions  of 
other  statutes  providing  a  general  system  of  accounting.  These  statutes  are  general 
in  character,  and  apply  to,  and  bring  within  their  operation,  all  claims  against  the 
United  States,  unless  otherwise  expressly,  and  in  clear  terms  specially,  excepted. 
This  effect  of  a  general  statute,  as  controlling  otherSy  on  any  subject-matter,  to  which 
such  general  stAtute  by  its  terms  can  properly  apply,  has  been  illustrated  in  many 
cases  (Page  v.  Burnstine,  102  U.  S.,  664). 

(3)  The  act  of  March  3,  1883  (22  Stat.,  595),  which  makes  an  appropriation  to  pay 
claims  for  the  surplus  proceeds  of  direct-tax  sales,  recognizes,  but  is  not  at  all  nec- 
essary to  establish,  the  principles  already  stated.  This  act  declares,  that  ''  the  Sec- 
retary of  the  Treasury  is  hereby  authorized  and  directed  to  cause  to  be  audited  by 
the  proper  accounting  officers  of  the  Treasury  and  paid  the  claims  *  *  *  for  the 
surplus  proceeds  of"  the  direct- tax  sales.  The  necessary  effect  of  this  is,  to  place 
the  auditing  of  these  claims  on  the  same  footing  with  other  claims,  from  the  decision 
on  which  there  is  no  appeal.  A  question  as  to  the  right  of  appeal,  in  some  respects 
similar  to  this,  was  recently  decided  by  the  Supreme  Court  of  the  District  of  Colum- 
bia in  (general  Term  in  the  case  of  The  United  States  ex  rel.  Hoe  &  Co.  v.  Butterworth, 
Commissioner  of  Patents,  which  is  reported  in  12  Washington  Law  Reporter  (258), 
and  will  also  be  reported  in  3  Mackey's  Reports  (Supreme  Ct.,  Dist.  Col.).  The  points 
dseilkid  are : 

^'  1.  The  decision  of  the  Commissioner  of  Patents  on  the  right  of  an  applicant  to 
receive  a  patent,  is  an  act  of  executive  discretion  and  cannot  be  interfered  with  by 
mandamus. 

2.  So,  too,  after  the  decision  has  been  made  and  communicated  to  the  applicant, 
and  at  any  time  before  the  issue  of  the  patent  for  the  signature  of  the  Secretary  of 
the  Interior,  it  in  within  the  Commissioner's  discretion  to  reconsider  his  decision  and 
to  make  a  contrary  one. 

3.  But  if  he  does  not,  then  his  executive  discretion  being  exhausted  in  deciding 
that  the  applicant  is  entitled  to  a  patent,  there  remains  but  the  ministerial  duty  to 
issue  it ;  and  to  compel  the  performance  of  this  act.,  in  case  of  refusal,  mandamus  is  the 
proper  remedy. 

4.  It  ia  a  settled  rule  that  the  Revised  Statutes  are  to  be  construed  in  the  light, 
of  the  original  statutes  from  which  they  were  taken. 

5.  An  appeal  from  the  decision  of  the  Commissioner  of  Patents  upon  the  right  of  an 
applicant  to  receive  a  patent,  lies  directly  from  him  to  this  court  in  General  Term 
and  not  to  the  Secretary  of  the  Interior;  tne  latter  has  no  appellate  or  revisory  power 
over  the  decision  of  the  Commissioner  upon  that  question." 

Mr.  Justice  James  delivered  an  elaborate  and  able  opinion,  in  which  he  said : 

''The  claim  of  revisory  power  in  the  Secretary  of  the  Interior  was  based  in  the  argu- 
ment upon  the  following  provisions  of  the  Revised  Statutes: 

'  Section  441.  The  Secretary  of  the  Interior  is  charged  with  the  supervision  of  pub- 
lic business  relating  to  the  fullowiuff  subjects :  First,  the  census,  when  directed  by 
law;  second,  the  public  lands,  including  mines;  third,  the  Indians;  fourth,  pen- 
sions and  boanty  lands ;  fifth,  patents  for  inventions ;  sixth,  the  custody  and  distri- 
bution of  publications ;  seventh,  education  ;  eighth,  government  hospital  for  the  in- 
sane; ninth,  Columbia  asylum  for  the  deaf  and  dumb.' 

'Section  481.  The  Commissioner  of  Patents,  under  the  direction  of  the  Secretary  of  (he 
Interior,  shall  superintend  or  perform  all  duties  respecting  the  granting  and  issuing 
the  patenta  directed  by  law.' 

'Section  4S3.  The  Commissioner  of  Patents,  vmil^'ecf  to  the  approval  of  the  Secretary  of 
the  Interior,  may  from  time  to  time  establish  regulations,  not  inconsistent  with  l^w, 
for  the  conduct  of  proceedings  in  the  Patent  Office.' 

'  Section  487.  For  gross  misconduct,  the  Commissioner  of  Patents  may  refuse  to  rec- 
ognise any  person  as  a  patent  agent,  either  generally  or  in  any  particular  case ;  but 
the  reasons  for  such  rentsal  shall  be  duly  recorded,  and  be  eutgect  to  the  approval  of  the 
Seeretarwof  (he  Interior.' 

'Section  4883.  All  patents  shall  be  issued  in  the  name  of  the  United  States  of 
America,  under  the  seal  of  the  Patent  Office^  and  shall  be  signed  by  the  Secretary  of  the 
Interior,  and  oountexsigned  by  the  Commissioner  of  Patents.' 

Especial  emphasia,  of  course,  was  laid  upon  section  481,  which  provides  that  the 
Commissioner  shall  perform  his  duties  under  the  direction  of  the  Secretary.    It  is 
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claimed  broadly,  that,  *The  power  of  supervision  and  direction  gives  juriBdiction' to 
the  Secretary,  upon  application  made  to  him  in  any  form  that  he  may  prescribe,  by 
appeal  or  otherwise,  to  affirm,  reverse,  or  modify  the  action  of  the  Commissioner.' 

The  provisions  referred  to,  and  all  of  the  provisions  of  the  Revised  Statutes  which 
we  shall  have  occasion  to  consider,  were  taken  from  the  act  of  July  8,  1870,  which 
was  entitled  ^\n  act  to  revise,  consolidate  and  amend  the  statutes  relating  to  patents 
and  copy  rights/  In  that  work  of  consolidation,  section  481  was  taken,  without  any 
change  except  the  rejection  of  redundant  words,  from  the  first  section  of  the  act  of 
July  4,  1836,  by  which  the  otBce  of  Commissioner  of  Patents  was  tirst  established.  It 
is  of  some  importance,  therefore,  to  examine  the  extent  of  the  supervisory  powers  of 
the  Secretary  of  State,  as  given  by  this  same  provision  in  the  original  act. 

Section  seven  of  that  act  provided  that  the  Commissioner  should  *make,  or  cause 
to  be  made,'  an  examination  of  every  application  for  a  patent,  and  that,  if,  after  cer- 
tain proceedings  had,  he  should  decide  that  the  applicant  was  not  entitled  to  a  pat- 
ent, an  appeal  might  be  taken  to  a  board  of  examiners,  Ho  be  composed  of  three  dis- 
interested persons,'  appointed  for  that  purpose  by  the  Secretary  of  State,  one  of  thetn, 
at  least,  to  be  ^  selected,  if  practicable  and  convenient,  for  his  knowledge  and  skill  in 
the  particular  art,  manufacture  or  branch  of  science,'  to  which  the  alleged  invention 
appertained.  This  board  might  *  reverse  the  decision  of  the  Commissioner,  either  in 
whole  or  in  part,'  and  when  their  opinion  was  certified  to  him,  he  was  to  be  governed 
by  it  in  the  further  proceedings  to  bo  had.  Section  eight  related  to  interference  cases, 
and  provided  a  like  appeal  with  like  eifect,  from  the  Commissioner's  decision. 

The  act  of  1836  provided,  then,  that  the  Commissioner  should  perform  his  duties 
resecting  the  granting  and  issuing  of  patents,  under  the  direction  of  the  Secretary  of 
State,'  and  it  also  provided  that  he  should  make  a  decision  on  the  question  whether  an 
applicant  was  entitled  to  a  pa  tent;  but  it  provided  further  that  these  decisions  should 
be  revised  and  controlled  by  a  board  of  examiners.  This  revision  was  part  of  the  regu- 
lar course  of  executive  administration,  and  the  statute  gave  the  Secretary  no  control 
over  the  board  of  examiners.  It  is  obvious,  then,  that  the  Secretary's  control  over 
the  Commissioner  couhl  not  be  exercised  in  the  form  of  revisory  power  over  his  de> 
cisions.  Now,  it  is  nothing  to  the  purpose  to  suggest  here  that  a  revisory  tribonal  no 
longer  intervenes  between  the  Commissioner  and  the  Secretary's  control,  and  that 
the  decisions  of  the  former  are  thus  brought  within  the  operations  of  the  Secretary's 
direction.  The  point  to  be  observed  is,  that  the  directory  power  of  the  Secretary  of 
State  and  of  the  Secretary  of  the  Interior  was  expressed  in  the  same  terms,  and  that 
that  grant  of  power,  as  found  in  the  act  of  1836,  clid  not  pretend  to  give  appellate  and 
revisory  power  over  the  decisions  which  the  Commissioner  was  authorized  to  make. 
Let  us  see  whether  anything  in  the  act  of  1H70,  which  is  found  in  the  Revised  Stat- 
utes, requires  us  to  adopt  a  different  rule  in  coustruing  the  same  langnage. 

It  is  important  to  observe  just  here,  that,  although  section  481  of  the  Revised  Stat- 
utes, which  gives  the  Secretary  of  the  Interior  directory  power  over  the  duties  of  the 
Commissioner  of  Patents,  is  found  in  the  Title  XI,  relating  to  the  organization  of  the 
Interior  Department,  and  the  sections  which  we  shall  consider  are  found  in  Title  LX, 
relating  to  the  subject  of  pat-ents  and  copyrights,  all  of  them  were  taken  from  the  act 
of  July  8,  1870.  lu  that  act  they  formed  parts  of  one  system,  and  were  to  be  constmed 
together  as  such.  It  is  a  settled  rule  of  coustructiou  of  the  Revised  Statutes  that  its 
contents  are  to  be  construed  in  the  light  of  the  original  statutes  from  which  they  were 
taken.  This  section  relating  to  directory  power  is,  therefore,  to  be  regarded  as  part 
of  the  general  system,  of  which  the  sections  now  to  be  considered  are  also  a  part.  The 
following  sections  provide  a  sj'stem  of  appeals  by  which  all  applications,  whether  in 
interference  cases  or  ex  partem  may  bo  brought  before  the  Commissioner  for  his  decision : 

*  Section  4904.  Whenever  an  application  is  made  for  a  patent,  which,  in  the  opin- 
ion of  the  Commissioner,  would  interfere  with  any  pending  application,  or  with  an 
unexpired  patent,  he  shall  give  notice  thereof  to  the  applicants,  or  applicant  and 
patentee,  as  the  case  may  bo,  and  shall  direct  the  primary  examiner  to  proceed  to  de- 
teniiino  the  question  of  priority  of  invention.  And  the  CommiKsioner  may  issue  a 
patent  to  the  party  who  is  adjudged  the  prior  inventor,  unless  the  adverse  party  ap- 
peals from  the  decision  of  the  primary  examiner,  or  of  the  board  of  examiners-in-chief, 
as  the  case  may  be,  within  such  time,  not  less  than  twenty  days,  as  the  Commis^^ioner 
shall  prescribe.' 

'  Skc.  4901*.  Every  applicant  for  a  patent,  or  for  the  reissue,  of  a  patent,  any  of  the 
claims  of  wbich  have  bern  twic<*.  rejected,  and  everj  paity  to  an  interference,  may  ap- 
peal from  the  decision  of  the  primary  examiner,  or  of  the  examiner  in  charge  of  in- 
terferences in  such  case,  to  the  board  of  examinerH-in-chief;  having  once  paid  the  fee 
for  such  appeal.' 

'Skc.  4910.  If  such  party  is  dissatisfied  with  the  decisi'ui  of  the  examiners-in-chief, 
he  may,  on  payment  of  the  fee  prescribed,  appeal  to  the  Commissioner  in  person,' 

These  sections,  as  wo  have  said,  provide  a  regular  system  of  appeals,  both  in  in- 
terference and  ex  parte  cases,  which  brings  every  ap])Iieation  to  the  Commissioner  for 
decision.     The  statute  connnands  him  to  decide,  and  of  course  it  intends  that  he  shall 
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apply  the  asnal  processes  of  decision ;  in  other  words,  the  judgment  of  the  person  de- 
ciding. Can  it  be  possible  that  the  legislatnre  intended,  by  giving  the  Secretary  di- 
rectory power,  that  he  might  intervene  at  this  point  6f  time,  and  direct  the  Commis- 
sioner what  decision  he,  the  Commissioner,  was  to  makef  It  mnst  be  kept  in  mind 
tbat  the  whole  of  the  Secretary's  power  must  be  foand  within  that  one  word,  ^direc- 
tion.' It  hardly  seems  worth  while  to  reason  upon  the  question,  whether  a  general 
power  to  direct  authorizes  the  directing  officer  to  dictate  to  one,  who  is  charged  by 
the  very  same  law  with  the  duty  and  power  of  hearing  the  parties  to  a  contest,  and 
of  deciding  between  them  accordingly,  what  conclusion  his  mind  must  reach.  Clearly 
be  cannot,  in  the  exercise  of  this  power,  dictate  to  the  Commissioner  touching  his  de- 
cision before  he  makes  it,  or  while  he  is  making  it.  Can  it  be  imagined,  then,  that 
the  power  of  'direction,'  which  cannot  lawfully  be  applied  to  the  Commissioner's 
action  while  he  is  deciding,  was  intended  to  be  applied  to  the  same  matter  after  he 
bad  decidedf  Js  it  permissible  to  say  that  a  power  of  direction,  which  cannot  be  ex- 
ercised aa  direction,  may  be  exercised  b^  way  of  appeal  and  reversal,  and  all  the  time 
be  called  'directing.' 

We  are  informed  oy  the  pleadings  and  exhibits  that  the  Secretary  of  the  Interior  has 
acted  upon  the  opinion  or  a  former  Attorney-General  to  the  effect,  that  this  general 
provision  of  directory  power  controls  the  meaning  of  every  section  which  assigns  a 
duty  to  the  Commissioner,  just  as  if  it  had  been  inserted  in  each  ;  and  that  the  duty 
and' power  of  hearing  and  deciding  contested  questions  of  priority  of  invention,  for  ex- 
ample, are  to  be  construed  as  if  the  statute  said  they  were  to  be  performed  under  the 
dliMMition  of  the  Secretary.  We  hold  tbat  precisely  the  opposite  rule  of  construction 
mast  be  applied  to  the  statute  in  order  to  ascertain  correctly  the  intention  of  the  leg- 
islature. It  must  be  remembered  that  this  provision  is  general,  and  that  the  provis- 
ions relating  to  the  duties  and  powers  of  the  Commissioner  are  specific.  It  is  the 
latter  whien  must  control.  When  they  are  considered  together,  it  must  be  held  that 
the  Commiasionermust  perform  his  duties  under  the  direction  or  the  Secretary  except 
when  he  is  already  directed  what  he  must  do  by  the  superior  directory  power  of  the 
legislatnre.  Applying  this  rule  of  construction  to  the  Commissioner's  decisions  in 
cases  of  interference,  we  hold  that  they  are  not  subject  to  the  directory  power  of  the 
Secretary,  either  by  contemporaneons  dictation,  or  by  the  circumlocution  of  appeal 
and  reversal,  described  as  direction. 

We  are  brought  to  this  conclusion  independently  of  the  provisions  of  the  patent 
laws  which  remain  to  be  considered ;  but  we  are  still  further  confirmed  by  these  pro- 
Tisions. 

Section  4910,  aa  we  have  seen,  provides  for  an  appeal  to  the '  Commissioner  in  person.' 
Section  4911  then  provides  that,  *  If  such  party,  except  a  party  to  an  interference,  is  dis- 
satisfied with  the  decision  of  the  Commissioner,  he  may  appeal  to  the  Supreme  Court 
of  the  District  of  Columbia,  sitting  in  banc'  By  section  4913,  the  Commissioner  is 
required  to  famish  the  court  with  *  the  grounds  of  his  decision,  fully  set  forth  in  writ- 
ing, touching  all  the  points  involved  by  the  reasons  of  appeal.'  Section  4914  confines 
the  revision  nere  to  the  points  set  forth  in  the  reasons  of  appeal,  and  provides  that, 
after  hearing  the  case,  this  court  shall  return  to  the  Commissioner  a  certificate  of  its 
proceedings  and  decisions  which  shall  be  entered  of  record  in  the  Patent  Ofiice,  '  and 
shall  govern  the  further  proceedings  in  the  case.' 

These  sections  authorize  a  revision  of  the  grounds  on  which  the  Commissioner  re- 
fosesa  patent  on  application  ex  parte,  and  they  do  not  authorize  a  revision  of  the  grounds 
on  which  the  Secretary  may  act.  Manifestly  it  was  the  intention  of  Congress  to  pro- 
vide a  Judicial  revision  which  should  be  available  in  every  case  in  which  an  applica- 
tion ex  parte  is  refused ;  in  other  wonls,  that  refusal  should  not  be  made  by  an  officer 
whose  grounds  of  decision  are  not  subjected  to  revision  by  this  section. 

Section  4915  provides  a  still  further  remedy  in  case  of  the  refusal  of  a  patent  for 
application  exparte^  and  applies  the  remedy  to  refusal  of  an  application  in  interference. 
It  directs  that : 

*  Whenever  a  patent  on  application  is  refused,  eithei^  by  the  Commissioner  of  Patents 
or  by  the  Supreme  Court  of  the  District  of  Columbia  upon  appeal  from  the  Commis- 
sioner, the  applicant  may  have  remedy  by  bill  in  equity  ;  and  the  court  having  cog- 
nizance thereof,  on  notice  to  adverse  parties  and  other  due  proceedings  had,  may  ad- 
jnd^e  that  such  applicant  is  entitled,  according  to  law,  to  receive  a  patent  for  his  in- 
vention, as  si>ecified  iu  his  claim,  or  for  any  part  thereof,  as  the  facts  in  the  case  may 
appear.  And  such  sb^ji^^^^^^^i^^i^*  i^  i^  ^^  ^^  favor  of  the  right  of  the  applicant,  shall 
authorize  the  Commissioner  to  issue  such  patent,  on  the  applicant  filing  in  the  Patent 
Office  a  copy  of  the  adjudication,  and  otherwise  complying  w^ith  the  requirements  of 
law.  la  all  cases  where  there  is  no  opposing  party,  a  copy  of  the  bill  shall  be  served 
on  the  Commissioner  ;  and  all  the  expenses  of  the  proceeding  shall  be  paid  by  the  ap- 
plicant, whether  the  final  decision  is  in  his  favor  or  not.' 

This  section,  and  the  provisions  for  appeal  to  this  court,  which  we  have  just  con- 
sidered, provide  either  a  formal  appeal  or  an  original  proceeding  substantially  appel- 
late in  its  character,  which  seems  manifestly  intended  to  cover  all  cases  in  which  a 


80  First  Comptroller's  OficCj  Treasury  Department. 

patent  is  refused,  whether  tbey  be  cases  of  application  ex  parte  or  in  interference.  It 
is  to  be  observed  that  in  both  cases  a  refusal  by  the  CammisHoner  is  the  basis  of  the 
remedy ;  and  that  it  seems  to  be  thus  implied  that,  so  far  as  the  executive  departmeot 
is  concerned,  the  examination  of  a  claim  for  a  patent,  and  the  power  to  decide  upon 
such  claim,  terminate  with  him. 

But  another  class  of  decisions  was  still  to  be  provided  for.  The  provisions  which 
we  have  considered  relate  only  to  cases  in  which  patents  were  refused ;  but  it  might 
happen  that  ct  patent  was  improperly  granted.  A  remedy  for  such  cases  is  found  in 
section  4918,  which  provides  that : 

'Whenever  there  are  interfering  patents,  any  person  interested  in  any  one  of  them, 
or  in  the  working  of  the  invention  claimed  under  either  of  them,  may  have  relief 
against  the  interfering  patentee,  and  all  parties  interested  under  him,  by  suit  in  eq- 
uity against  the  oivners  of  the  interfering  patent ;  and  the  court,  on  notice  to  adverse 
parties,  and  other  dne  proceedings  had  according  to  the  course  of  equity,  may  adjudge 
and  declare  either  of  the  patents  void  in  whole  or  in  part,  or  inoperative  or  invalid 
in  any  particular  part  of  the  United  States,  according  to  the  interest  of  the  parties 
in  the  patent  or  the  invention  patented.  But  no  such  judgment  or  adjudication  shall 
affect  the  right  of  any  person  except  the  parties  to  the  suit  and  those  deriving  title 
under  them  subsequent  to  the  rendition  of  such  judgment.^ 

In  this  review  of  the  patent  laws  certain  facts  are  prominent.  The  same  statute 
which  provides  that  the  Commissionerof  Patents  shall  'perform  all  duties  respecting 
the  granting  and  issuing  of  patents,*  under  the  *  direction  of  the  Secretary  of  the  In- 
terior,' provides  expressly  and  in  detail  for  a  regular  course  of  examination;  it  pro- 
vides expressly  for  a  regular  course  of  appeals  from  the  primary  examiners  to  the 
examiners-in-chief,  from  the  examiners-in-chief '  to  the  Commissioner  in  person,*  and 
for  a  decision  by  him  upon  the  right  of  an  applicant  to  receive  a  patent;  it  doe& 
not  provide  expressly  for  an  appeal  from  the  Commissioner's  decision  to  the  Sec- 
retary of  the  Interior,  but  it  does  provide  expressly  for  an  appeal  and  revision  of 
those  decisions  by  this  court,  or  for  an  original  judicial  proceeding  by  which  relief 
against  those  decisions  may  be  had.  These  provisions  of  appeal  and  relief  constitnte 
a  system,  and,  when  the  legislature  provides  such  a  system,  we  must  suppose  that  it 
was  intended  to  be  complete  and  sufficient.  As  no  place  in  that  system  was  assiened 
to  the  Secretary  of  the  Interior,  it  cannot  have  been  intended  that  he  should  MTe 
one.  Taken  in  connection  with  these  provisions,  his  general  power  of*  direction 'must 
be  construed  to  be  a  power  to  direct,  except  when  the  Commissioner  is  authorized  hy 
the  same  statute  to  make  '  decisions.' 

We  hold,  then,  that  the  attempted  reversal  of  the  Commissioner's  decision  by  the 
Secretary  in  the  case  before  us  was  unauthorized,  and  therefore  a  nullity ;  and  that, 
consequently,  the  Commissioner,  having  finally  adjudicated  that  the  relators  are  en- 
titled to  a  patent,  improperly  refused  to  issue  the  same.  The  writ  of  peremptory 
mandamus  will  accordingly  issue  as  prayed  for." 

The  foregoing  case  is  now  pending  in  the  Supreme  Court  of  the  United  States,  where 
it  will  be  finallyjdecided.  It  is  understood  that  the  judgment  in  this  case  overnilesan 
opinion  given  by  Attorney-General  MacVeagh  on  the  same  subject.  Another  opinion? 
given  by  him  October  22,  IStil,  on  a  question  involving  to  some  extent  a  similar  prin- 
ciple, has  not  been  concurred  in  by  an  officer  charged  with  the  duty  of  deciding 
(1  Lawrence,  Compt.  Dec,  2d  ed.,  App.,  Ch.  XII,  553.)  Official  authority  depends  on 
the  law,  not  on  the  real  or  imaginary  dignity  of  position. 
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IN  THE  MATTER  OF  THE  EFFECT  OF  SECTIONS  36  OF  THE  ACT  OF  AU- 
GUST 5,  1861  (12  STAT.,  304),  AND  12  OF  THE  ACT  OF  JUNE  7, 1862  (Id,,  425),— 
DIKECT-TAX  CASE  (SECOND). 


Upon  the  anginal  iahoi  landsman  **Indurrectionary  District"  for  direct  tAxes,  under  the 
act  of  Jane  7,  1862  (12  Stat.,  422),  to  a  purchaser  fori^n  amount  in  excess  of  '*  the 
tax,  costs,  charges,  and  commissions '' — 
(Held:) 

1.  That  the  owner  of  such  lands  at  the  time  of  the  tax-sale  is  entitled  to  payment 

of  **  the  surplus  of  the  proceeds  of  the  sale,  after  satisfying  the  tax,  costs,  charges 
and  commissions." 

2.  That  neither  ''the  governor  of    •    •    *    [the]  State  wherein  said  lands' are  sit- 

uated," nor  the  State,  is  entitled  to  payment  of  any  portion  of  the  proceeds  of 
said  sale. 

3.  That  the  provisions  of  section  12  of  the  act  of  June  7,  1862  (12  Stat.,  425),  re- 

quiring ''  that  the  proceeds  of    *  '  *    *    sales  shall  be  paid  into  the  Treasury  of 
the  United  States,  one-fourth  of  which  shall  be  paid  over  to  the  governor  of 
said  State  wherein  said  lands  are  situated,    ••••••    ^^  a^nd  one-fourth 

shall  also  be  paid  over  to  said  State,''  APP^y  to  the  proceeds  of  thotte  ealee  made 
after  the  lands  ''shall  have  been  struck  off  to  the  United  States  at  *  *  * 
[the  oHginal  tax-]  sale." 

4.  That  under  section  36  of  the  act  of  August  5, 1861  (12  Stat.,  304),  payments  of 

the  evirpltu  proceeds,  "  after  satisfying  the  tax,  costs,  charges,  and  commissions,'^ 
of  the  original  tax-sales  of  lands  in  "  insurrectionary  districts,"  and  elsewhere, 
for  direct  taxes,  may  now  be  made  to  those  persons  who  were  the  owners  of 
such  lands  at  the  time  of  the  tax-sales,  without  any  further  action  of  Congress. 

5.  The  ruling  of  the  First  Comptroller  in  Direct-Tax  Case  (3  Lawrence,  Compt. 

Dec.,  331,  345)^that  no  portion  of  the  proceeds  of  those  sales  of  lands  in  "in- 
surrectionary districts"  for  direct  taxes,  vMide  after  the  lands  were  "struck  off 
to  the  United  States  at  *  *"  *  [the  original  tax-]  sales."  can  now  be  paid, 
under  section  12  of  the  act  of  June  7, 1862  (12  Stat.,  425),  either  "to  the  gov- 
ernor of  *  *  *  [the]  State  wherein  said  lands  are  situated,"  or  to  the  State — 
re-afflrmed. 

SxrppLBMSNT  TO  DiRECT-TAX  CASE  (3  Lawrence^  Compt.  Dec.j  331)— 
Upon  the  original  sale  of  lands  in  an  '^  Insurrectionary  District "  for  direct 
taxes,  ander  the  act  of  June  7, 1862  (12  Stat.,  422),  to  a  purchaser  for 
an  amount  in  excess  of  '<  the  tax,  costs,  charges,  and  commissions,''  two 
qnestions  arise : 

1st  Is  the  owner  of  such  lands  at  the  time  of  the  tax-sale  entitled 
to  payment  of  "  the  surplus  of  the  proceeds  of  the  sale''! 

2d.  Is  "  the  governor  of  •  •  •  [the]  State  wherein  said  lands  are 
situated,"  or  the  State,  entitled  to  payment  of  any  portion  of  the  pro- 
ceeds of  said  salef 

The  case  of  the  United  States  v.  Taylor  (104  U.  S.,  216)  is  decisive 
on  both  these  questions. 

Section  36  of  the  act  of  August  5, 1861  (12  Stat.,  304),  provides  that: 

*'The  surplus  of  the  proceeds  of  the  sale,  after  satisfying  the  tax, 
costs,  charges,  and  commissions,  shall  be  paid  to  the  owner  of  the  prop- 
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erty,  or  bis  legal  representatives,  or  if  be  or  they  cannot  be  foand,  or 
refuse  to  receive  the  same,  then  such  surplus  shall  be  deposited  in  the 
Treasury  of  the  United  States,  to  be  there  held  for  the  use  of  the 
owner  or  his  legal  representatives,  until  he  or  they  shall  make  applica- 
tion therefor  to  the  Secretary  of  the  Treasury,  who,  upon  such  appUca- 
tion,  shall,  by  warrant  on  the  Treasury,  cause  the  same  to  be  paid  to 
the  applicant,"  &c. 

Section  12  of  the  act  of  June  7, 1862  (12  Stat.,  425),  provides: 

'^That  the  proceed  of  said  leases  and  sales  shall  be  paid  into  the 
Treasury  of  the  United  States,  one-fourth  of  which  shall  be  paid  over 
to  the  governor  of  said  State  wherein  said  lands  are  situated,  or  his 
authorized  agent,  when  such  insurrection  shall  be  put  down,  and  the 
people  shall  elect  a  legislature  and  State  officers,  who  shall  take  ao 
oath  to  support  the  Constitution  of  the  United  States,  and  such  fact 
shall  be  proclaimed  by  the  President  for  the  purpose  of  reimbursiug 
the  loyal  citizens  of  said  State,  or  such  other  i)urpose  a«  said  State 
may  direct;  and  one-fourth  shall  also  be  paid  over  to  said  State  av^a 
fund  to  aid  in  the  colonization  or  emigration  «,from  said  State  of  any 
free  i)erson  of  African  descent  who  may  desire  to  remove  therefrom  to 
Hayti,  Liberia,  or  any  other  tropical  state  or  colony." 

The  Supreme  Court  of  the  United  States,  in  the  above  case  (104  U.  S., 

219,  220,  221),  says  that: 

"  We  find  nothing  in  the  provisions  of  the  act  of  1862,  above  recited, 
which  takes  from  the  owner  the  right  accorded  him  by  the  act  of  IS61, 
of  applying  for  and  receiving  from  the  Treasury  the  suri)lu8  proceeds 
of  the  sale  of  his  lands,  nor  anything  inconsistent  with  that  right. 

But  it  is  insisted  by  the  appellant  that  sect.  12  of  the  act  of  1SG2 
makes  a  disposition  of  the  surplus  proceeds  of  land  sold  for  taxes  incou- 
sistent  with  the  i:ight  thereto  claimed  by  the  appellee. 

That  section  declares  that 'the  proceeds  of  said  leases  and  sales  shall 
by  paid  into  the  Treasury  of  the  United  States,  one-fourth  of  which 
shall  be  paid  over  to  the  governor  of  said  State  wherein  said  lands 
are  situated,  •  •  •  when  such  insurrection  shall  be  put  down, 
•  •  •  for  the  purpose  of  reimbursing  the  loyal  citizens  of  said  State 
or  such  other  pur])oses  as  the  State  may  direct ;  and  one-fourth  shall 
[also]  be  paid  over  to  said  Stat€  as  a  fund  to  aid  in  the  colonization  or 
emigration  from  said  State  of  any  free  person  of  African  descent  who 
may  desire  to  remove  therefrom." 

On  recurring  to  the  preceding  sections  to  ascertain  what  is  meant 
by  the  words  ^said  leases  and  sales^'  the  proceeds  of  which  are  to  be  so 
disposed  of,  we  find  that  the  first  eight  sections  provide  for  the  asse^- 
ment  of  the  direct  tax  upon  the  lands  of  the  States  in  insurrection,'  for 
their  forfeiture  for  non-payment  of  the  tax ;  for  their  sale  at  auction ; 
for  their  purchase  by  the  United  States,  if  no  bid  greater  than  the  amoant 
of  the  taxes,  charges,  &c.,  is  received;  and  for  their  redemption  by  the 
owner.  The  act,  beginning  with  sect.  9,  then  takes  up  a  new  subject, 
which  is  continued  through  sects.  10  and  11.  They  relate  exclusively  to 
the  disposition  to  be  made  of  the  lands  houghthy  the  United  States  at  the 
tax  sales.  They  authorize  the  commissioners,  under  certain  circiuu- 
stances,  to  lease  them,  or,  under  the  direction  of  the  President,  instead 
of  leasing,  to  cause  them  to  be  subdivided  into  parcels  not  to  exceed 
three  hundred  and  twenty  acres,  and  sold.  Sect.  12,  which  provide.* 
that  the  proceeds  of*  said  leases  and  sales '  shall  be  paid  into  the  treasury. 
&c.,  must  J  tee  think^  be  limited  to  the  proceeds  of  the  leases  and  sales  author 
ized  in  the  three  next  preceding  sections.  Such  is  not  only  the  natural  and 
obvious,  but  also  the  grammatical,  construction  of  the  act. 
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That  act  provided  for  the  collection  of  direct  taxes  in  insurrectionary     ' 
districts.    It  was  not  a  confiscation  act.    It  allowed  the  owner  to  redeem 
his  lands  within  sixty  days  after  the  sale  of  them  for  taxes,  and,  while 
more  stringent  in  its  provisions,  was  not  antagonistic  to  the  previous 
legislation  on  the  same  subject. 

Our  opinion  is,  therefore,  that  the  clause  of  the  act  of  1861,  which 
allowed  the  owner  of  lands  sold  for  taxes  to  apply  for  and  receive  the 
surplus  proceeds  remaining  after  payment  of  the  taxes  and  charges,  is 
not  repealed  by  the  act  of  1862." 

m 

Nothing  can  be  added  to  this  clear  language  of  the  Supreme  Court  in 
arriving  at  a  conclusion  upon  the  questions  presented. 

Since  the  owner  is  entitled  to  the  surplus  proceeds  of  the  original  sale 
of  lands  in  an  insurrectionary  district  for  direct  taxes,  ^' after  satisfying 
the  tax,  costs,  charges,  and  commissions,''  there  is  nothing  left  to  be 
paid  to  "  the  governor  of  *  *  •  [the]  State  wherein  said  lands  are 
situated,'^  or  to  the  State.  The  provisions  of  section  12  of  the  act  of 
June  7,  1862  (12  Stat,  425),  requiring  "  that  the  proceeds  of  •  •  • 
sales  shall  be  paid  into  the  Treasury  of  the  United  States,  one-fourth 
of  which  shall  be  paid  over  to  the  governor  of  said  State,  wherein  said 
lands  are  sitnated,  •  •  •  and  one-fourth  shall  also  be  paid  over  to 
said  State,"' apply  to  the  proceeds  of  t/iose  sales  made  after  the  lands  ^^  sJmU 
have  been  struck  off  to  the  United  States  of  •  •  •  [the  original  tax-] 
tflfe"  (Act  June  7, 1862—12  Stat.,  424,  Sec.  9).  It  follows,  therefore, 
that  the  second  question  presented  must  be  answered  in  the  negative. 
See  United  States  v.  Lawton  (110  U.  S.,  150). 

The  Supreme  Court  of  the  United  States  has  thus  settled,  to  whom,  and 
to  what  extent,  payments  of  the  proceeds  of  sales  of  lands  in  insurrec- 
tionary districts  for  direct  taxes  may  be  made.  The  question  remains, 
can  such  payments  be  now  made  without  a  further  appropriation  by 
Congress  directly  to  that  end  ? 

Undoubtedly,  under  section  36  of  the  act  of  August  5, 1861,  pay- 
ments of  the  surplus  proceedSj  ^' after  satisfying  the  tax,  costs,  charges, 
and  commissions,"  of  the  original  tax  sales  of  lands  in  <^  insurrectionary 
districts,"  and  elsewhere,  for  direct  taxes,  may  now  be  made  to  those 
persons,  who  were  the  oimers  of  such  lands  at  the  time  of  the  tax- 
sales,  without  any  further  action  of  Congress.  But  it  has  been  held 
by  the  First  Comptroller  (Direct-Tax  case,  3  Lawrence,  Compt.  Dec., 
331,  345),  that  no  portion  of  the  proceeds  of  those  sales  of  lands  in  '<  in- 
surrectionary districts"  for  direct  taxes,  made  after  the  lands  were 
"  struck  oflf  to  the  United  States  at  •  •  *  [the  original  tax-]  sales," 
can  now  be  paid,  under  section  12  of  the  act  of  June  7, 1862,  either 
**to  the  governor  of  *  •  •  [the]  State  wherein  said  lands  are  sit. 
uated,'^  or  to  the  State }  since  said  section  <<  does  not  contain  the  usual, 
or  any  apt,  words  to  make  an  appropriation,"  ^'  was,  in  its  nature  and 
object,  and  from  the  necessities  of  war,  designed  to  be  temporary,  and 
not  having  been  accepted  by  the  States  within  the  reasonable  time 
evidently  required,  expired  by  its  own  limitation,  before  the  war 
closed." 
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In  support  of  this  view,  the  difference  of  the  language  of  the  two 
sections — 36  of  the  act  of  Augast  5, 1861,  and  12  of  the  act  of  Jane  7, 
1862;  the  former  applying  to  the  surplus  proceeds  of  the  original  tax- 
sales;  and  the  latter  applying  to  the  proceeds  of  those  sales  made  after 
the  lands  were  '^  stmck  off  to  the  United  States  at  said  [original  tax*] 
sales'' — will  be  noticed. 

Section  36  of  the  act  of  August  5, 1861,  provides,  that  the  surplus  pro- 
ceeds of  the  original  taa  sale  *^  shall  be  paid  to  the  owner  of  the  property, 
or  his  legal  representatives  " }  and  that  if  he  or  they  cannot  be  found, 
&c.,  '^  then  such  surplus  shall  be  deposited  in  the  Treasury  of  the  United 
States,  to  be  there  held  for  the  use  of  the  owner  or  his  legal  representatives,^ 
NOT  UNTIL  an  appropriation  to  pay  the  same  is  made,  but  '^  until  he  or 
they  shall  make  application  therefor." 

This  section,  therefore,  first^  makes  provision  for  direct  payment  "to 
the  owner  ^  or  "  his  legal  representatives,''  and,  second j  "  if  he  or  they 
cannot  be  found,"  &c.,  creates  «  trust-fund,  of  which  the  United  States 
is  trustee,  and  <<  the  owner  or  his  legal  representatives  "  are  cestuis  que 
trust. 

^^  The  surplus  of  the  proceeds  "  mentioned  in  said  section  cannot  be 
said  to  be  at  any  time  in  the  Treasury,  certainly  as  the  money  of  the 
United  States.  Why,  then,  should  an  appropriation  be  necessary  in 
order  to  pay  out  such  surplus  proceeds  f  The  Supreme  Court  speaks 
of  them,  as  'Hhe  money  which  the  government  held  for  him  [the  owner 
of  the  land  at  the  time  of  the  tax-salej  as  his  trustee  "  (United  States 
V.  Taylor,  104  U.  S.,  222),  and  also  says,  "  that  the  surplus  •  •  • 
must  be  regarded  as  being  in  the  Treasury  of  the  United  States,  under 
the  provisions  of  section  36  of  the  act  of  1861,  for  the  use  of  the  owner'' 
(United  States  v.  Lawton,  110  U.  S.,  149). 

[But  this  question  is  now  set  at  rest  by  the  aot  of  March  3, 1883  (22 
Stat.,  595),  which  appropriates  money  to  pay  the  claims  of  original  own- 
ers for  surplus  proceeds  of  direct  tax-sales  of  lands  under  the  act  of 
August  5, 1861.] 

Section  12  of  the  act  of  June  7,  1862,  provides,  "  that  the  proceeds 
of  said  •  •  •  sales,"  meaning  thereby  sales  made  after  the  lands 
"shall  have  been  struck  off  to  the  United  States  at  •  •  •  [the 
original  tax-]  sales,"  *'  shall  he  paid  into  the  Treasury  of  the  United  States, 
one-fourth  of  which  shall  be  ])aid  over  to  the  Governor,"*  &c.,  "  and  one- 
fourth  shall  also  be  paid  over  to  said  State,"  &c. 

Here  no  provision  is  made  for  direct  payment  to  any  third  person,  or 
for  the  creation  of  a  trust-fund,  as  in  section  36  of  the  act  of  August  5, 
1861;  but  it  is  provided, "  that  the  proceeds  •  •  •  shall  bepflW,** 
not  "  deposited^^  *'  into  the  Treasury  of  the  United  States" :  then  follow 
provisions  declaring  what  disposition  icill  be  made  by  Congress  of  this 
amount  ^^paid  into  the  Treasury,^  IF  certain  conditions  are  performed. 

•The  deticiency  act  of  July  7,  lc?::?4,  appropriates  $60,375  98  to  pay  the  Governor  of 
Bouth  Carolina  one-fourth  of  the  proceeds  of  leases  and  sales  under  the  act  of  Jiuie  7. 
1862. 
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'<  No  money  [^paid  into  \]  shall  be  drawn  from  the  TreaBory,  but  in  Gon- 
sequence  of  Appropriations  made  by  Law  "  (Const.  U.  S.,  Art.  I,  sec.  9, 
par.  7).  It  will  hardly  be  contended,  that  the  language  of  section  12  of 
the  act  of  June  7, 1862,  can  be  construed  as  making  an  appropriation 
(Direct-Tax  Gase,  3  Lawrence,  C!ompt.  Dec.,  331). 

And  it  has  been  shown,  that  no  State  perfected  any  right  to  receive 
money  under  this  section  (Jd.,  341).  Congress  has  recognized  this 
view.    {Id.y  339,  note;  Id.,  342).    See  act  July  16, 1866  (14  Stat,  175). 

It  is,  therefore,  submitted  that  the  above  conclusions  are  supported 
by  dedsions  of  the  Supreme  Court  of  the  United  States,  directly  ap- 
plicable, and  by  the  language  of  the  statutes  themselves. 

Tbeasuby  Dbpabtment, 

First  Comptroller's  Office,  February  6, 1884. 


IN  THE  MATTER  OF  THE  SETTLEMENT  OF  TH\;  ACCOUNTS  OF  MAR- 
SHALS OF  THE  LTflTED  STATES  AFTER  THEY  HAVE  GONE  OUT  OF 
OFFICE.— EX-MARSHAL'S  SETTLEMENT  CASE. 


1.  A  person  who  has  been  a  marshal  of  the  United  States  is  reqoiied,  npon  the  final 
settlement  of  his  aooonnts,  to  furnish  evidtmee  that  he  has  retamed  aU  procev  in 
which  the  United  States  is  interested,  and  that  he  has  aoconnted  for  all  money 
of  the  United  States  which  has  oome  into  his  hands,  before  a  balance  wiU  be 
certified  in  his  favor  by  the  First  Comptroller.  The  certificate  of  the  clerk  of 
the  proper  coart  to  the  facts  above  mentioned  is  the  evidence  required. 

The  question  is  presented  to  the  First  GomptroUer,  to  decide  what 
evidence,  if  any,  shall  be  required  npon  the  settlement  of  final  acconnt 
of  an  ex-marshi^  of  the  United  States,  as  to  process  in  his  hands  at  the 
expiration  of  his  term. 


DsciSiON  BY  WiLLLlM  Lawbenoe,  First  Comptroller. 

Section  790  of  the  Revised  Statutes  provides  that: 

^^  Every  marshal  or  his  deputy,  when  removed  from  office,  or  when 
the  term  for  which  the  marshal  is  appointed  expires,  shall  have  power, 
notwithstanding,  to  execute  all  such  precepts  as  may  be  in  their  hands 
respectively  at  the  time  of  such  removal  or  expiration  of  office ;  and 
the  marshal  shall  be  held  responsible  for  the  delivery  to  his  successor 
of  all  prisoners  who  may  be  in  his  custody  at  the  time  of  his  removal, 
or  when  the  term  for  which  he  is  appointed  expires ;  and  for  that  pur- 
pose he  may  retain  such  prisoners  in  his  custody  until  his  successor  is 
appointed  and  duly  quaUfled." 

Under  this  section  a  person  who  has  been  a  marshal  m^  have  in  his 
hands  (1)  process  on  which  the  returns  are  due,  and  (2)  other  process 
yet  to  be  executed.  He  may  have  received  money  for  the  United  States 
on  process  of  the  class  first  mentioned,  and  may  receive  money  for  the 
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United  States  on  process  yet  to  be  executed.  It  is  obvioas,  that  in  the 
final  settlement  of  his  accounts,  he  should  be  required  to  present  evi- 
dence that  he  has  returned  all  process  of  both  classes  mentioned  and 
accounted  for  all  money  received  thereon.  The  accounts  of  an  ex-mar- 
shal are  rarely  ever  settled  until  after  the  returns  are  due  on  all  process 
which  has  come  into  his  hands. 

Kegulations  have  been  adopted  by  authority  of  sections  377  and  379  of 
the  Kevised  Statutes,  under  which  reports  are  required  to  be  made  by 
marshals  to  the  Solicitor  of  the  Treasury.* 

Section  3215  of  the  Revised  Statutes  provides: 

"  It  shall  be  the  duty  of  the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury,  to  establish  such  regula- 
tions, not  inconsistent  with  law,  for  the  observance  of  revenue  officers, 
district  attorneys,  and  marshals,  respecting  suits  arising  under  the  in- 
ternal-revenue  laws  in  which  the  United  States  is  a  party,  as  maybe 
deemed  necessary  for  the  just  responsibility  of  those  officers  and  the 
prompt  collection  of  all  revenues  and  debts  due  and  accruing  to  the 
United  States  under  such  laws." 


*  The  regulations  prescribed  July  15,  1877,  are  as  follow : 

MARSHALS. 

1.  On  taking  the  oath  of  office  and  filing  their  official  bonds,  all  Marshals  will  im- 
mediately advise  the  Solicitor  of  the  Treasury  by  letter  to  that  effect.  They  will  each, 
at  the  earliest  practicable  period,  obtain  from  their  respective  predecessors  in  office, 
the  books  and  other  property  of  the  United  States  in  their  hands. 

2.  On  the  receipt  of  each  process  in  United  States  cases,  (except  sabpcenas,)  Mar- 
shals will  report  the  same  to  this  office,  stating  the  title  and  nature  of  the  sait,  the 
name  of  the  process,  and  if  an  execution,  distress  warrant,  or  other  writ  requiring  the 
collection  of  money,  or  the  sale  or  seizure  of  property,  the  amount  of  the  debt,  or  a 
description  of  the  property  to  be  sold  or  seized,  and  the  amount  of  the  costs,  with  the 
time  from  which  they  are  directed  to  collect  interest.  They  will  also  give  to  the 
United  States  Attorney  duplicate  receipts  expressing  the  above  particulars.  (See 
Forms  2,  3,  and  4,  pp.  14  and  15.) 

3.  Where  a  Marshal,  in  a  United  States  case,  makes  a  seizure  or  a  levy,  he  will  re- 
port to  the  Solicitor  a  full  description  of  the  property  seized  or  levied  upon,  in  whoM 
possession  found,  where,  how,  by  whom,  and  upon  what  terms  kept,  and  how  long  it 
will  be  ueaessary  to  keep  it.  If,  at  the  time  of  sale,  no  one  bids  to  the  amount  of  the 
execution,  or  one-half  of  the  cdah  value  of  the  property  offered,  he  will  postpone  the  sale, 
and  give  notice  to  the  Solicitor  of  the  Treasury,  except  in  case«>  where  by  such  poat- 
ponement  the  lien  would  be  lost,  or  the  interest  of  the  Government  otherwise  seriously 
jeopardized.  In  the  latter  case,  if  he  shall  deem  it  necessary,  to  t^ave  the  debt,  he 
will  consider  the  United  States  as  bidding  such  amount,  not  greater  than  one-half  the 
cash  value  of  the  property,  as  he  shall  deem  proper  for  its  interest.  Should  the  United 
States  become  the  purchaser  of  the  property,  the  Marshal  will  take  oare  of  the  same, 
and  will  make  immediate  report  of  his  doings  in  relation  thereto. 

4.  When  real  estate  shall  be  purchased  at  a  Marshal's  sale  by  or  for  the  United 
States,  the  Marshal  w^ill  immediately  transmit  to  this  office  his  certificate  of  sale,  ac- 
cording to  the  law  and  usages  in  his  district ;  and  when  the  purchaser  shall  be  en- 
titled thereto,  such  Marshal  shall  execute  his  deed  for  the  property  to  the  United 
States,  and  cause  the  same  to  beplacod  on  reconl,  and  immediately  thereafter  be  will 
transmit  such  deed  to  the  Solicitor  of  the  Treasury.  If  the  real  estate  sold  is  not  re- 
deemed, he  will  immediately  notify  this  otBco  of  the  fact. 

On  the  return  of  execution  or  order  of  sale,  Marshals  will   report  in  writing  to  the 
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Uuder  this  section  regulations  have  been  prescijbed  relating  to  the 
duties  of  revenue  officers,  district  attorneys  and  marshals.* 

For  a  long  period,  ending  about  1859,  the  information  as  to  process, 
requisite  to  enable  accounting  officers  to  settle  the  accounts  of  ex-mar- 
shals, was  obtained  from  the  Solicitor  of  the  Treasury,  to  whom  mar- 
shals, clerks  and  attorney  sof  the  United  States  had  reported  under 
the  regulations  mentioned.  But  more  recently — since  1859 — the  usage 
has  been  (and  it  will  be  continued)  to  require  them  to  furnish  a  certifl. 
cate  of  the  clerk  of  the  proper  court,  showing  the  return  of  all  process 
in  which  the  Government  is  interested,  and  that  all  money  of  the  United 

United  States  Attorney,  and  also  to  the  Solicitor  of  the  Treasury,  what  they  have  done 
on  each.  In  cases  where  the  retnm  is,  in  substance,  "  no  property  to  be  found,"  they 
will  also  specially  report  to  those  officers  the  situation,  residence,  and  oircumstanoes 
of  the  party  against  whom  the  process  was  issued,  and  whether  the  debtor  has  any 
means  within  or  out  of  the  district  which  can  be  reached  by  the  United  States,  or 
whether  the  debt  is  valueless.    (See  Form  4,  page  15.) 

5.  On  receiving  money  in  United  States  cases,  Marshals  will  immediately  report  the 
bame  to  the  United  States  Attorney  and  to  'the  Solicitor  of  the  Treasury,  ftilly  and 
particularly  stating  when,  from  whom,  and  on  what  account  the  same  was  received. 

6.  All  moneys  collected  by  Marshals  upon  any  process  in  favor  of  the  United  States, 
must  be  paid  over  by  them  to  the  proper  authority  as  soon  as  practicable  after  the 
receipt  by  them  of  the  same,  and  without  any  abatement  or  deduction  on  account  of 
salary,  fees,  costs,  charges,  expenses,  or  claims  of  any  description  whatsoever,  except 
the  cost  and  expenses  of  collecting  the  execution ;  and  for  every  such  payment  tripli- 
cate receipts  wiU  be  taken,  specifying  the  case  in  which  the  money  has  been  received, 
and  one  of  such  receipts  will  at  once  be  forwarded  to  this  office. 

This  course  is  expressly  required  by  section  3617  of  the  Revised  Statutes. 

7.  In  cases  where  fines,  penalties,  and  forfeitures  are  incurred  under  the  customs- 
revenue  laws,  and  where  the  property  seized  is  sold  by  the  Marshal,  or  the  fine  or 
penalty  collected  by  him,  he  will  pay  the  balance  to  the  Clerk  or  other  proper  officer, 
after  deducting  the  proper  charges  allowed  by  the  Court,  as  required  by  sections  3087 
and  3090  of  the  Revised  Statutes. 

8.  On  the  first  day  of  October  in  each  year,  Marshals  will  report  to  the  Solicitor  the 
situation  of  all  Judgment  debtors  of  the  United  States  within  their  respective  districts, 
80  far  as  they  have  any  knowledge  upon  the  subject,  and  will  advise  such  proceed- 
ings in  the  premises  as  they  shall  deem  proper. 

9.  Marshals  will  give  notice,  in  writing,  to  the  United  States  Attorney  of  the  proper 
district  of  all  acts  of  trespass,  and  all  breaches  of  the  revenue  or  other  laws,  whereby 
pecuniary  penalties  in  favor  of  the  United  States  have  been  incurred  by  the  wrongdoers, 
which  shall  come  to  the  knowledge  of  such  officer,  or  of  which  he  shall  be  credibly 
informed,  stating  the  particular  act,  with  the  time  when  committed,  and  the  names 
of  the  witnesses,  if  known,  and  will  immediately  forward  to  this  office  a  copy  of  such 
notice. 

10.  As  most  of  the  Marshals  have  salaries  to  compensate  them  for  various  miscella- 
neous services  for  which  there  are  no  statute  fees,  where  other  compensation  is  in- 
tended to  be  given  for  such  services,  it  will  be  specially  stated  in  the  order  directing 
the  service. 

11.  These  instructions  must  not  be  understood  as  applying  to  Internal  Revenue 
cases,  such  eases  not  being  under  the  control  of  this  office. 

12.  Marshals  will  report  as  to  all  Post-Office  cases,  as  required  of  United  States 
Attorneys  by  paragraph  13,  on  page  7. 

*  See  the  Regulations,  series  7,  No.  12,  1880. 
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States  collected  by  them  has  been  paid  into  court  or  otherwise  properly 
accounted  for.* 
Evidence  will  be  required  in  accordance  with  the  principles  stated. 

Tbeasury  Department, 

First  Comptroller's  Office,  February  13,  1884. 

9 

IN  THE  MATTER  OF  THE  PAYMENT  BY  THE  DISBURSING  CLERK  OF  THE 
STATE  DEPARTMENT  OF  CONSULAR  AND  DIPLOMATIC  DRAFTS  DRAWN 
ON  THE  SECRETARY  OF  STATE.— CONSULAR-DRAFT  CASE. 


1.  No  nsage,  however  long  continued,  can  make  that  legal  which  is  clearly  contrary 

to  express  statute. 

2.  In  settling  the  accounts  of  consular  and  diplomatic  officers,  vouchers  should  be  re- 

quired in  support  of  all  payments  made  by  them  for  which  they  ask  credit. 

3.  The  act  of  June  20,  1874  (18  Stat.,  90),  does  not  repeal  or  modify  any  provisioD  of 

law  giving  powers  to,  or  imposing  duties  upon,  accounting  officers. 

4.  The  disbursing  clerk  of  the  Department  of  State  has  no  lawful  authority  to  p«j 

drafts  drawn  by  consular  or  diplomatic  officers  on  the  Secretary  of  State. 

5.  Such  drafts  should  be  paid  upon  the  requisition  of  the  Secretary  of  State  upon  the 

Secretary  of  the  Treasury,  and  by  warrant  of  the  latter  officer  countersigned  by 
the  First  Comptroller. 

6.  When  a  bonded  officer  of  the  United  States  is  in  arrears  to  the  United  States,  sait 

on  his  bond  is  to  be  instituted  under  the  direction  of  the  First  Comptroller. 

7.  The  effect,  as  evidence  in  court,  of  a  balance  certified  by  the  First  Comptroller 

against  such  officer,  considered. 

The  Consular  Regulations  of  1881  contain  these  sections: 

<<  500.  The  following  separate  accounts  are  to  be  transmitted  to  the  De- 
partment of  State,  viz:  Rent  and  miscellaneous  account  (Form  No.  90); 

*  The  form  usually  adopted  is  as  follows  : 

United  States  of  America, 

District  of  New  Jersey, 

I,  Linsly  Rowe,  clerk  of  the  district  court  of  the  United  States  for  the  district 
of  New  Jersey,  do  hereby  certify  that  all  process  issued  out  of  the  court  to  Robert  L 
Hutchinson,  late  a  marshal  of  this  district,  [(^0  returns  on  which  are  duefl  have  been  re- 
turned ;  and  that  all  money  collected  by  said  Robert  L.  Hutchinson,  late  marshal,  in 
favor  of  the  United  States  has  been  paid  into  court,  or  otherwise  accounted  for. 

Witness  my  hand  and  official  seal  at  Trenton  in  said  District,  this  25th  day  of 
August  A.  D.  1882. 

[SEAL]  LINSLY  ROWE, 

Ckrk. 

When  the  certificate  is  given  after  all  returns  on  process  are  due,  the  words  in  Hoik 
in  the  foregoing  form  should  be  omitted.  The  certificate  does  not  cover  process  in 
which  private  suitors  are  int-erested,  nor  money  collected  for  them.  It  wiU  generallj 
be  assumed  that  they  will  take  the  necessary  stops  to  secure  proper  returns  and  col- 
lect money.  They  have  also  a  remedy  on  the  marshal's  bond.  If,  prior  to  the  fiosl 
eettlement  of  an  account,  it  should  be  represented  to  the  accounting  officers  thst  ft 
marshal  was  in  arrears  to  a  private  suitor  for  money  collected,  it  might  famish  ft 
reason  for  withholding  payments  to  such  marshal,  with  a  view  to  protect  the  rights 
of  the  claimant,  if  practicable. 
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account  for  clerk  hire;  accoant  for  pay  of  persons  employed,  bat  not 
formally  commissioned,  as  interpreters,  gnards,  and  other  expenses  in 
non-Ghristian  countries;  account  for  rent  of  prisons,  wages  of  keepers, 
and  other  exx>enses,  in  China,  Japan,  Siam,  Turkey,  and  other  non- 
Christian  countries;  the  account  of  fees  received  by  marshals  of  consu- 
lar courts  and  of  the  expenditures,  to  be  supported  by  vouchers;  ac- 
count for  expenses  incurt^d  in  the  arrest  and  transportation  of  persons 
charged  with  crime ;  account  for  expenses  of  acknowledging  the  serv- 
ices of  masters  and  crews  of  foreign  vessels  in  rescuing  American  citi- 
zens ;  and  any  account  S])ecially  ordered  by  the  Department  of  State. 

^*  501.  The  following  separate  accounts  are  to  be  sent  to  the  Fifth  Au- 
ditor of  the  Treasury,  viz:  All  accounts  for  salaries  of  consular  officers, 
the  amount  of  which  is  fixed  by  law ;  account  for  disbursements  for  the 
relief  of  seamen  (Form  No.  94) ;  account  of  extra  wages  of  seamen  (Form 
No.  99);  account-current  (Form  No.  100);  any  account  specially  ordered 
to  be  rent  to  the  Treasury  Department. 

'<  530.  Drafts  for  the  following  accounts  are  to  be  drawn  upon  the  Sec- 
retary of  State,  viz :  Bent  and  miscellaneous  expenses ;  relief  of  sea- 
men ;  clerk  hire ;  expenses  of  interpreters,  guards,  and  other  expenses 
at  Consulates  in  Turkey ;  rent  of  prisons ;  wages  of  keepers,  care  of 
offenders,  and  expenses  incident  thereto,  in  China,  Japan,  Siam,  Turkey, 
and  other  non-Christian  countries ;  expenses  of  the  arrest  and  trans- 
portation of  persons  charged  with  crime  ^  acknowledging  the  services 
of  masters  and  crews  of  foreign  vessels  in  rescuing  American  citizens 
from  shipwreck ;  and  any  account  specially  ordered  by  the  Department. 

<<  531.  Drafts  for  the  following  accounts  should  be  drawn  on  the  Sec- 
retary of  the  Treasury,  viz :  All  salaries  the  amount  of  which  is  fixed  by 
law ;  and  any  account  specially  ordered  for  the  Treasury  Department." 

A  usage  has  prevailed  for  a  very  long  period,  under  which  the  dis- 
bursing clerk  of  the  Department  of  State  (Bev.  Stat.,  169, 173, 174, 176, 
201 ;  Act  March  3, 1875—18  Stat.,  349)  has  paid  many  of  the  drafts 
drawn  by  Consular  Officers  (Claims- Assignment  Case,  3  Lawrence,  Compt . 
Dec,  25).  The  drafts  referred  to  have  been  those  drawn  for  the  pay- 
ment of  the  following  accounts :  ^^  rent  and  miscellaneous  expenses;  ex- 
penses incurred  in  the  arrest  and  transportation  of  persons  charged 
with  crime ;  expenses  of  acknowledging  the  services  of  masters  and 
crews  of  foreign  vessels  in  rescuing  American  citizens "  and,  in  rare 
cases,  on  account  of  expenditures  by  diplomatic  officers  under  appro* 
priations  for  '* contingent  expenses  of  foreign  missions."*  (See  act 
February  26,  1883—22  Stat,  425.) 


*Th6  following  ia  a  specimen  of  the  accoonto  rendered  by  a  contol,  and  of  his  draft 
paid  by  the  disboiBiDg  clerk. 

[Form  No.  90.] 

KKSrr  ASID  MISCBLLASCKOCS  EXPBK8B  ACCOUNT. 

Ikportm€»i  of  suae,  United  8t^U$,  to  Jame*  W,  Taylcr,  United  Sfatee  ooneul  at  fVinnipegf 

B.  y.  A.,  Dn 

1883. 

June  30.  For  rent  of  consular  office  for  quarter  ending  this  day,  as  per  voncher 

No.l |75  00 

For  postage  on  official  correspondence  to  and  from  this  consulate 
for  the  quarter  ending  this  day,  per  voucher  No.  2,  herewith  trans- 
mitted         7  00 
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The  usage  has  been  to  retain  in  these  cases  the  vouchers  in  the  De- 
partment of  State,  and  to  forward  only  the  consul's  account-current, 
with  the  draft  annexed,  to  the  Fifth  Auditor,  in  support  of  the  payment 
made  of  said  draft  by  the  disbursing  clerk,  as  shown  by  his  account-cur- 
rent with  the  United  States,  transmitted  for  settlement.  In  this  mode, 
the  account  of  the  disbursing  clerk  has  been  settled  by  the  First  Comp- 
troller, but  the  account  of  the  consul  has  not  been  adjusted  by  the  Au- 
ditor and  Comptroller.  The  Fifth  Auditor,  in  adjusting  the  accounts 
of  the  disbursing  clerk,  has  disallowed  payments  thus  made,  and  the 
questioQ  is  thus  presented  to  the  First  Comptroller  to  decide  how  and 
upon  what  evidence  such  drafts  should  be  paid. 

Decision  by  William  Lawrence,  First  Comptroller. 

It  is  entirely  clear,  that  in  settling  the  accounts  of  consular  and  dip- 
lomatic oflBcers,  vouchers  should  be  required  in  support  of  all  pay- 
ments made  by  them  for  which  they  ask  credit. 

The  duty  imposed  by  statute  upon  the  accounting  officers  to  adjust  ac- 
counts, without  ^ny  other  statute  on  the  subject,  necessarily  implies  that 
they  must  require  proper  evidence  that  payments  have  been  made  (Rev. 
Stat.,  269,  277).  But  it  is  not  necessary  to  invoke  implied  authority. 
A    statute  expressly  requires  vouchers*  to  be  furnished  (Rev.  Stat, 

For  stationery,  as  per  vouchers  Nos.  3,  4,  5,  and  6... $19  38 

For  freight  and  charges  on  boxes  and  packages  to  and  from  the  De- 
partment of  State,  as  per  voucher  No.. 

For  flag-staff  and  fixtures,  as  per  voucher  No 

Forflag,  "        "  "   

For  consular  seal,  "        **  "   

For  consular  press,  **        "  "   

For  consular  arms,  "        **  "  

For  record  books,  "        **  "  

For  binding  consular  letters,    **        **  "   

For  blank  forms,  as  prescribed  by  the  Department  of  State,  vouchers 
Nos.  7  and  8. 5  50 

For  loss  by  exchange  on  the  amount  of  this  account,  say,  1106.86,  at 
i  of  1  per  cent.,  as  per  voucher  No.  9 53 

$107  41 

Cr. 

By  fees  remaining  after  payment  of  salary  account 

By  my  draft  on  Secretary  of  Stat« §107  41 

JAS,  W.  TAYLOR, 
U,  S,  Consul  at  Winnipeg ^  B,  X.  A> 

N.  B. — Be  careful  to  sign  this  account  and  to  transmit  it  at  or  before  the  time  of 
making  your  draft. 

1883,  appropriation  for  contingent  expenses  of  U.  S.  consulates,  voucher  No.  33, 
Jas.  W.  Taylor,  consul,  Winnipeg,  B.  N.  A.,  '2d  quarter,  1883,  $107.41. 

Paid  by  check  July  23,  lf?83. 

Department  of  State. 
Approved. 

W.  HUNTER, 

2ndA88t  Secrttery. 
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3622).  The  Sapreme  Goart  has  said  that  withoat  voachers  '*  before  the 
accoantlng  ofScers  there  coald  not  be  any  intelligent  scrntiny  of  the 
claim,  nor  any  decision  which  wonid  be  Siitisfactory  to  the  claimant  or 
to  the  pablic"  ( Watkins  v.  United  States,  9  Wall.,  764.)  This  subject 
was  discussed  in  the  Consular  Accounts  case  (3  Lawrence,  Oompt.  Dec. 
349,  362). 

The  usage  which  has  prevailed  as  to  the  mode  of  paying  the  consular 
dratts  in  question,  and  of  settling  the  accounts  of  the  disbursing  clerk 
of  the  Department  of  State,  is  of  very  long  standing.  But  it  is  well  set- 
tled, that  no  usage,  however,  long  continued,  can  make  that  legal  or 
proper  which  is  clearly  contrary  to  express  statute  (United  States  v. 
Graham,  decided  by  the  Supreme  Court,  January  20,  1834 ;  Floyd  Ac- 
ceptances, 1  Ct.  CI.,  270 ;  Broom,  Leg.  Max.,  7th  ed.,  684 ;  Hardcastle, 
Statutory  Law,  71). 

The  powers  and  duties  of  the  disbursing  clerk  pf  the  Department  of 
State  are  similar  to  those  of  like  officers  in  other  Departments.  The 
act  of  June  20, 1874  (18  Stat,  90),  does  not  repeal  or  modify  any  provis- 
ioQ  of  law  giving  powers  to,  or  imposing  duties  upon,  accounting  offi- 
cers, and  hence  the  disbursing  clerk  of  the  Department  of  State  has  no 
authority,  under  said  act,  finally  to  settle  any  account.  It  very  properly 
gives  authority  for  supervision  somewhat  similar  to  that  exercised  by 
the  Department  of  Justice  and  the  courts  over  the  accounts  of  marshals 
of  the  United  States  and  clerks  of  courts,  but  the  accounts  are  subject 

No.  — . 

$107.41  gold. 

Consulate  United  States  of  America  at  Winnipeg,  B.  N.  A., 

July  12,  18H3. 

If^ifteen -days  after  sight  (acceptance  waived  and  endorsements  by  procuration  ex 

cepted)  of  this  first  of  exchange  pay  to  the  order  of  D.  Miller,  manager  Merchants 

Bank  of  Canada  at  Winnipeg,  B.  N.  A.,  one  hundred  and  seven  ^i^  in  gold  coin, 

Tftlne  received,  and  charge  the  same  to  account  for  rent  and  miscellaneous  expenses 

of  consulate  for  quarter  ending  June  30,  188d. 

JAMES  W.  TAYLOR, 

Consul. 
To  the  Secretary  of  State, 

Washington,  D.  C, 

(Stamped  right-hand  npper  margin :)  Received  Ddpt.  of  State,  July  17,  ld83. 
(Stamped  right-hand  lower  margin:)  Consulate  of  the  United  States,  Winnipeg, 
B.  N.  A. 
(Across  the  face:)  Winnipeg,  R.  43. 

Indorsed  as  follows : 

Pay  to  the  order  of  the  Bank  of  New  York,*  N.  B.  A.,  on  account  of  M<«rchants'  Bank 

of  Canada,  Winnipeg. 

JOHN  C.  MORE, 

Manager, 

Pay  Sec.  of  State,  Washington,  D.  C,  or  order,  for  acct.  of  Bank  of  New  York, 
^«  B.  A. 

CHAS.  OLNEY, 

A,  Cash, 
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to  the  final  revision  of  the  proper  accounting  officers  of  the  Treasury 
Department  (1  Lawrence,  Compt.  Dec,  2(1  ed.,  App.,  ch.  i,  p.  415;  Jd., 
ch.  xii,  p.  542;  subpoena  case,  2  Jd.,  2d  ed.,  287,  294,  297;  Evans's 
case,  3  Id.,  114;  Election- Supervisors'  case,  id.,  153).  The  disburse- 
ments which  may  be  lawfully  made  by  the  disbursing  clerk  of  the  De- 
partment of  State  are  similar  in  their  nature  and  character  to  those 
made  by  disbursing  clerks  in  the  other  Executive  Departments ;  being 
such  as  are  necessary  and  proper  for  the  business  of  the  Department  at 
Washington  City,  and  which  oould  not  be  conveniently  made  by  any 
other  pt>rson.  Under  the  appropriation  for  "  contingent  expenses  of 
United  States  consulates,"  the  disbursements  made  by  the  disbursing 
clerk  of  the  Department  of  State  should  be  confined  exclusively  to  ex- 
penditures made  by  himself,  under  the  approval  and  authority  of  the 
Secretary  of  State,  for  purchases  and  supplies,  such  as  stationery, 
seals,  presses,  stamps,  books,  maps,  flags,  etc.,  for  the  use  of  United 
States  consular  officers,  freight  charges,  cost  of  making  packing  boxes, 
publishing  death  notices,  and  expenditures  of  like  nature  incurred  in 
the  United  States,  and  coming  properly  under  said  appropriation  (Bev. 
Stat,  1748). 

All  accounts,  without  exception,  of  United  States  consular  officers, 
for  disbursements  made  or  expenses  incurred  by  them  under  the  appro- 
priation for  <' contingent  expenses  of  United  States  consulates,"  should, 
after  examination  and  approval  by  the  Department  of  State,  be  trans- 
mitted to  the  Treasury  Department  for  adjustment,  and  the  drafts  of 
such  consular  officers  for  balances  due  them  on  such  accounts  should,  in 
all  cases,  be  paid  by  requisition  of  the  Secretary  of  State  upon  the  Sec- 
retary of  the  Treasury.  The  payment  of  such  drafts  by  the  disbursing 
clerk  of  the  Department  of  State  is  without  authority  of  law,  and  the 
settlement  in  any  other  Department  than  the  Treasury  of  the  accounts 
on  which  such  drafts  are  based,  is  contrary  to  the  plain  and  imperative 
requirements  of  the  statute. 

The  foregoing  propositions  are  supported  by  several  considerations: 

I.  It  is  impossible  for  the  First  Comptroller  to  perform  the  duties  re- 
quired of  him  by  law  of  adjusting  consular  and  diplomatic  accounts, 
under  any  other  mode  than  the  one  above  mentioned. 

The  Be  vised  Statutes  provide  as  follows: 

<^  Sec.  1697.  Every  consul-general,  consul,  and  commercial  agent,  be- 
fore he  receives  his  commission  or  enters  upon  the  duties  of  his  office,  shall 
give  a  bond  to  the  United  States,  with  such  sureties,  who  shall  be  perma- 
nent residents  of  the  United  States,  as  the  Secretary  of  State  shall  ap- 
prove in  a  penal  sum  not  less  than  -one  thousand  dollars,  and  in  no  case 
less  than  the  annual  compensation  allowed  to  such  officer,  and  not  more 
than  ten  thousand  dollars,  and  In  such  form  as  the  President  shall  pre- 
scribe, conditioned  for  the  true  and  faithful  accounting  for,  paying 
over,  and  delivering  up  of  all  fees,  moneys,  goods,  effects,  books,  records, 
papers,  and  other  property  which  shall  come  to  his  hands,  or  to  the 
hands  of  any  other  person  to  his  use  as  such  consul-general,  consul,or 
commercial  agent,  under  any  law  now  or  hereafter  enacted;  and  for  the 
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trae  and  faithfal  performance  of  all  other  duties  now  or  hereafter  law- 
fully imposed  upon  him  as  such  consul-general,  consul,  or  comihercial 
agent  The  bonds  herein  mentioned  shall  be  deposited  with  the  Secre- 
tary of  the  Treasury. 

"Sec.  1698.  Every  vice-consul  shall,  before  he  enters  on  the  execu- 
tion of  his  trust,  give  bond,  with  such  sureties  as  shall  be  approved  by 
the  Secretary  of  State,  in  a  sum  of  not  less  than  two  thousand  nor  more 
than  ten  thousand  dollars,  conditioned  for  the  true  and  faithful  dis- 
charge of  the  duties  of  his  office  according  to  law,  and  for  truly  account- 
ing for  all  moneys,  goods,  and  effects  which  may  come  into  his  posses- 
sion by.  virtue  of  his  office.  The  bond  shall  be  lodged  in  the  office  of 
the  Secretary  of  the  Treasury.^ 

The  Consular  Begulations  prescribed  by  the  President  through  the 
Secretary  of  State,  "for  the  information  and  goveriiment  of  consular  of- 
ficers of  the  United  States,"  require  that  such  officers  shall  render  their 
accounts  with  the  United  States  quarterly,  under  the  proper  heads  and 
appropriations  (Consular  Begulations,  1881,  Art.  XXYI).  On  these  ac- 
counts, after  they  have  been  adjusted  at  the  Treasury  in  accordance  with 
the  provisions  of  the  law,  such  consular  officers  and  the  sureties  on  their 
official  bonds,  are  reponsible  for  balances  certified  by  the  First  Comp- 
troller to  be  due  from  such  officers  to  the  United  States.  The  statute 
prescribes  the  means  by  which  the  United  States  may  secure  a  remedy 
against  consular  officers  and  their  sureties. 

Section  269  o  the  Revised  Statutes  makes  it  the  duty  of  the  First 
Comptroller — 

'^To  superintend  the  recovery  of  all  debts  certified  by  him  to  be  due 
to  the  United  States,  and  for  that  purpose  to  direct  all  such  suits  and 
legal  proceedings,  and  to  take  such  measures  as  may  be  authorized  by 
law,  and  are  adapted  to  enforce  prompt  payment  thereof." 

Section  3624  of  the  Revised  Statutes  provides  that : 

"Whenever  any  person  accountable  for  public  money,. neglects  or  re- 
fuses to  pay  into  the  Treasury  the  sum  or  balance  reported  to  be  due  to 
the  United  States,  upon  the  adjustment  of  his  account,  the  First  Comp- 
troller of  the  Treasury  shall  institute  suit  for  the  recovery  of  the  same, 
adding  to  the  sum  stated  to  be  due  on  such  account,  the  commissions 
of  the  delinquent,  which  shall  be  forfeited  in  every  instance  where  suit 
is  commenced  and  judgment  obtained  thereon,  and  an  interest  of  six  per 
centum  per  annum,  from  the  time  of  receiving  the  money  until  it  shall 
be  repaid  into  the  Treasury."    (U.  S.  v,  Gaussen,  19  Wall.,  198.) 

Section  3633  of  the  Revised  Statutes  enacts : 

"  Whenever  any  officer  employed  in  the  civil,  military,  or  naval  service 
of  the  Grovemment,  to  disburse  the  public  money  appropriated  for  those 
branches  of  the  public  service,  respectively,  fails  to  render  his  accounts, 
or  to  pay  over,  in  the  manner  and  in  the  times  required  by  law,  or  by 
the  regulations  of  the  Department  to  which  he  is  accountable,  any  sum 
of  money  remaining  in  his  hands,  it  shall  be  the  duty  of  the  First  or 
Second  Comptroller  of  the  Treasury,  as  the  case  may  be,  who  shall  be 
charged  with  the  revision  of  the  accounts  of  such  officer,  to  cause  to  be 
stated  and  certified  the  account  of  such  delinquent  officer  to  the  Solici- 
tor of  the  Treasury,  who  is  hereby  authorized  and  required  immediately 
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to  proceed  against  such  delinquent  officer,  in  the  manner  directed  in  the 
six  preceding  sections." 

In  order  that  the  First  Comptroller  may  be  enabled  to  discharge  the 
duties  required  of  him  by  the  foregoing  provisions  of  law,  and  to  insti- 
tute suit  on  behalf  of  the  United  States,  as  tli'erein  required,  it  is  neces- 
sary: 

1.  That  the  accounts  rendered  by  any  officer  of  the  United  States,  against 
whom,  or  his  sureties,  suit  is  to  be  brought,  shall  have  been  adjusted  at 
the  Treasury  and  certified  by  the  First  Comptroller  to  the  Register  of 
the  Treasury. 

2.  That  the  balances  found  due  on  such  accounts  and  certified  by  the 
First  Comptroller,  shall  have  t>eeu  duly  entered  on  the  books  of  the 
Treasury  kept  by  the  Register. 

3.  That  a  duly  authenticated  transcript  of  such  accounts  shall  have 
been  prepared  and  certified  to  the  Solicitor  of  the  Treasury,  who  super 
intends  and  directs  the  prosecution  of  the  suit.  The  Solicitor  of  the 
Treasurj'  must  have  a  certified  copy  of  the  account  of  the  consul,  as  set- 
tled by  the  accounting  officers  in  the  Treasury*  Department  (Rev.  Stat., 
886;  see  also  sees.  882,  884,  887 ;  United  States  v.  Pinson  102,  U.  S., 
548;  McKnight's  case,  13  Ct.Cl.,  292;  McKee's  case,  12  Jd.,  504,  5j3; 
McCann's  case,  18  LI,  445  ;  Clyde's  case,  13  Wall,  38 ;  14  Op.  Att.  Geu., 
€15;  United  States  i\  Hunt,  105  U.  S.,  183;  Malakof  Bitters  case,  3 
Lawrence,  Compt.  Dec,  136,  iiote-y  Gillis's  case,  95  U.  S.,  407).  These 
cases  discuss  the  ettect  of  the  Comptroller's  certified  balance  as  an  item 
of  evidence  in  courts.  The  disbursing  clerk  in  the  State  Department 
cannot  settle  the  account,  and  if  he  could  do  so,  no  provision  is  macle 
for  certifying  it  for  suit. 

It  is  manifest,  therefore,  that  no  suit  can  be  properly  brought,  or  suc- 
cessfully prosecuted,  in  cases  where  the  accounts  of  an  officer  of  the 
Government,  or  any  portion  or  particular  class  of  such  aecouuts,  have 
never  been  adjusted  at  the  Treasury  as  required  by  law,  but  have  been 
paid  and  settled  in  some  other  Department.  • 

II.  Section  191  of  the  Revised  Statutes  pro\ides  that: 

"  The  balances  which  may  from  time  to  time  be  stated  by  the  Auditor 
and  certified  to  the  heads  of  Departments  by  the  Commissioner  of  Cas- 
toms,  or  the  Comptrollers  of  the  Treasury,  upon  the  settlement  of  public 
accounts,  shall  not  be  subject  to  be  changwl  or  modified  by  the  heiads  of 
Departments,  but  shall  be  conclusive  upon  the  Executive  branch  of  the 
Government,  and  be  subject  to  revision  only  by  Congress,  or  the  proi)er 
courts." 

In  the  case  of  Diplomatic  and  Consular  officers  of  the  United  States, 
no  balances  on  their  accounts  whether  due  to  or  from  the  United  States, 
can  be  officially  and  authoritatively  ascertained,  until  such  accounts 

•See  MS.  letter  of  the  First  Coiiiptroller  of  January  19,  1^82,  to  the  Solicitor  of  tb.* 
Treaftnry,  in  the  case*  of  George  W.  Drijjgs,  late  V.  S.  Commercial  Agent  at  Hall:  »ud 
the  MS.  letter  of  the  Solicitor  dated  January  *il,  16r2,  to  the  Secretary  of  State  in  tbr 
same  case;  also  Consular-Accounts  case,  3  Lawrence,  Compt.  Dec.,  352,  353. 
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have  been  stated  by  the  Fifth  Aaditor,  and  certified  by  the  First  Gomp* 
troller  to  the  Register  of  the  Treasury,  by  whom  they  are  officially  re- 
corded. The  aadit  of  such  accoants  in  another  Department  of  the 
Grovemment  is  not  conclusive  upon  the  accounting  officers  of  the  Treas- 
mry ;  and  payments  made  by  the  disbursing  clerk  of  the  Department  of 
State  upon  the  audit  of  such  accounts  in  the  Bureau  of  Accounts  of  the 
Department  of  State,  and  charged  in  his  accounts,  are  subject  to  revis- 
ion and  disallowance  in  the  settlement  of  his  accounts  by  the  accounting 
officers,  or  to  suspension  for  proper  cause.  Hence,  it  will  be  for  the 
protection  of  the  disbursing  clerk  of  the  Department  of  State  to  avoid 
payment  of  such  accounts,  and  in  every  instance,  to  let  the  drafts  based 
thereon  be  paid  by  requisition  of  the  Secretary  of  State  upon  the  Secre- 
tary of  the  Treasury,  and  to  refer  the  accounts  to  the  Fifth  Auditor  of 
the  Treasury  for  adjustment. 

III.  The  provisions  of  law  requiring  the  settlement  at  the  Treasury 
Department  of  all  accounts  in  which  the  United  States  are  concerned, 
either  as  debtors  or  as  creditors,  are  so  broad  and  specific,  that  no  ac- 
counts of  any  officers  of  the  Government  can  be  excluded  from  its  pro- 
visions, except  in  cases  where  Congress  shall  specifically  make  an 
exception.  IS'o  such  exception  has  been  made  in  the  case  of  the  accounts, 
or  any  portion  of  the  accounts,  of  Diplomatic  and  Consular  officers  of 
the  United  States. 

Section  236  of  the  Revised  Statutes  enacts : 

^^AU  claims  and  demands  whatever  by  the  United  States  or  against 
them,  and  all  accounts  whatever  in  which  the  United  States  are  con- 
cerned, either  as  debtors  or  as  creditors,  shall  be  settled  and  adjusted 
in  the  Department  of  the  Treasury." 

IV.  Section  277  of  the  Revised  Statutes  provides  that  "The  Fifth 
Aaditor  shall  receive  and  examine  all  accounts  accruing  in  or  relative 
to  the  Department  of  State."  (See  Bev.  Stat.,  271.)  That  this  pro- 
vision includes  the  accounts  of  all  Diplomatic  and  Consular  officers  of 
the  United  States  cannot  admit  of  a  reasonable  doubt.  And  no  fair  or 
reasonable  construction  of  this  provision  would  authorize  a  portion  of 
each  accounts  to  be  retained  and  settled  in  the  Department  of  State, 
while  the  remainder  are  transmitted  to  the  Fifth  Auditor.  ^^All  a^coounts 
accruing  in  or  relative  to  the  Department  of  State^^  are  to  be  received  and 
examined  by  the  Fifth  Auditor.  The  specific  provisions  of  this  section 
(277)  taken  in  connection  with  the  broader  and  more  general  requirements 
of  eection  236,  above  quoted,  leave  no  room  for  uncertainty  or  doubt.  All 
accoants  of  Diplomatic  and  Consular  officers  of  the  United  States,  (in- 
eluding  those  specified  in  section  500  of  the  Consular  Regulations,  ^'  to 
be  transmitted  to  the  Department  of  State,'')  are  required  by  law  to  be 
adjusted  and  settled  at  the  Treasury  Department,  by  the  Fifth  Auditor 
and  First  Comptfbller. 

V.  The  practice  that  has  prevailed  as  to  the  payment  of  certain  ac- 
coants of  Diplomatic  and  Consular  officers  of  the  United  States  by  the 
disbursing  clerk  of  the  Department  of  State,  and  the  settlement  of  such 
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accounts  in  the  Bareau  of  Accounts  of  the  Department,  is  objectionable 
not  only  because  contrary  to  the  provisions  of  the  law,  as  shown,  but 
also  because  attended  with  much  confusion  and  perplexity  to  the  ac- 
counting officers.  It  renders  the  books  and  records  of  the  Treasury  De- 
partment incomplete  and  imperfect,  in  that  they  do  not  show  all  the 
payments  and  allowances  that  have  been  made,  there  being  no  record 
whatever  of  such  accounts  as  are  paid  and  settled  in  the  Department  of 
State  by  the  disbursing  clerk.  When  questions  arise,  as  they  frequently 
do,  after  the  lapse  of  some  time,  whether  the  accounts  of  contingent 
expenses  of  a  certain  consular  officer  for  some  stated  period  have  been 
settled  and  allowed,  they  can  be  determined  almost  immediately  if  the 
accounts  have  been  adjusted  at  the  Treasury  Department ;  but  if  they 
have  been  paid  and  settled  at  the  Department  of  State,  and  included  in 
the  account  of  the  disbursing  clerk,  the  facts  can  be  ascertained  only 
by  overhauling  and  examining  the  accounts  and  vouchers  .of  the  dis- 
bursing clerk  on  file  in  the  Treasury  Department.  There  is  also  the 
danger  of  a  duplicate  allowance  of  the  same  account,  once  at  the  De- 
partment of  State,  and  again  at  the  Treasury.  Such  cases  are  liable  to 
occur,  as  Consular  officers  render  their  accounts  and  vouchers  in  dupli- 
cate, and  a  few  instances  of  this  kind  have  been  detected  and  corrected 
at  this  Department. 

VI.  The  settlement  of  these  accounts  by  the  First  Comptroller  is  re- 
quired by  the  policy  and  objects  of  section  1766  of  the  Revised  Statutes 
and  the  a€t  of  March  3, 1875  (18  Stat.,  48 L).  These  secure  to  the  United 
States  the  right  to  set  off  any  sum  due  to  it  from  any  claimant  against 
any  balance  due  to  him  irom  the  United  States,  and  this  can  only  be 
done  by  the  settlement  of  an  account  in  the  Treasury  Department 
(Georgia  case,  4  Lawrence,  Compt.  Dec,  359). 

VII.  This  mode  of  settling  and  paying  Consular  and  Diplomatic  ac- 
counts is  recognized,  if  not  required,  by  usages  based  on  the  analogy 
of  statutory  provisions  relating  to  other  accounts.  Thus,  section  273 
of  the  Kevised  Statutes  provides  that : 

''It  shall  be  the  duty  of  the  Second  Comptroller: 

First.  To  examine  all  accounts  settled  by  the  Second,  Third,  and 
Fourth  Auditors,  and  certify  the  balances  arising  thereon  to  the  Secre- 
tary of  the  Department  in  which  the  expenditure  has  been  incurred. 

Second.  To  countersign  all  warrants  drawn  by  the  Secretaries  of 
War  and  of  the  Navy,  which  shall  be  warranted  by  law.'' 

The  word  "  warrants  "  in  the  clause  last  above  quoted  means  **  requi- 
sitionsy  (Bender's  case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  338;  15  Op. 
Att.-Gen.,  195;  McKnight's  case,  13  Ct.  CI.,  202;  McKee's  case,  12  «., 
504,  553.)  To  secure  the  payment  of  balances  so  certified  and  other 
payments  the  Revised  Statutes  provide : 

"  Sec.  3673.  All  moneys  appropriated  for  the  use  ofthe  War  and  Navy 
Departments  shaH  be  drawn  from  the  Treasury,  by  warrants  of  the  Sec- 
retary of  the  Treasury,  upon  the  requisitions  of  the  Secretaries  of  those 
Departments,  respectively,  countersigned  by  the  Second  Comptroller 
of  the  Treasury,  and  registered  by  the  proper  Auditor. 
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"Sec.  3674.  Payments  of  money  out  of  the  Treasury  on  account  of 
the  postal  service  shall  be  in  pursuance  of  appropriations  made  bylaw, 
by  warrants  of  the  Postmaster-General,  registered  and  countersigned 
by  the  Auditor  for  the  Post-Offlce  Department,  and  expressing  on  their 
face  the  appropriation  to  which  they  should  be  charged. 

"Sec.  3075.  All  warrants  drawn  by  the  Secretary  of  the  Treasury, 
ui>on  the  Treasurer  of  the  United  States,  shall  specify  the  particular 
appropriation  to  which  the  same  should  be  charged;  and  the  moneys 
paid  by  virtue  of  such  warrants  shall,  in  conformity  therewith,  be  charged 
to  such  appropriation  in  the  books  of  the  Secretary,  First  Comptroller, 
and  Register. 

"Sec.  3076.  All  appropriations  for  specific,  general,  and  contingent 
expenses  of  the  Navy  Department  shall  be  under  the  control  and  ex- 
pended by  the  direction  of  the  Secretary  of  the  Navy,  and  the  appro- 
priation for  each  Bureau  shall  be  kept  separate  in  the  Treasury." 

There  is  no  specific  provision  for  a  requisition  from  the  Secretary  of 
State  to  pay  Consular  or  Diplomatic  drafts,  but  the  usage  has  been  long 
continued  to  make  them,  and  on  these  the  Secretary  of  the  Treasury 
issues  warrants  for  payment,  which  are  countersigned  by  the  First 
Comptroller,  and  the  proper  entry  is  made  on  the  books  of  the  Begister 
of  the  Treasury — charging  the  Diplomatic  or  Consular  officers,  under  the 
proper  appropriation,  with  the  amount  of  his  draft  so  paid.* 

In  settling  the  accounts  of  a  Consular  or  Diplomatic  officer,  in  the  office 
of  the  First  Comptroller,  he  is  debited  with  the  amount  so  charged 
against  him  upon  the  certificate  of  the  Register  of  the  Treasury,  which 
is  filed  with  the  account.  By  referring  all  accounts  of  Diplomatic  and 
Consular  officers  to  the  Fifth  Auditor  for  settlement,  after  examination 
and  approval  by  the  Department  of  State,  and  by  paying  the  drafts 
drawn  against  such  accounts  by  requisitions  of  the  Secretary  of  State 
opon  the  Secretary  of  the  Treasury,  the  anomalous  and  unsatisfactory 
practice  which  has  heretofore  prevailed  will  be  avoided,  while  the  super- 
vision of  the  Secretary  of  State  over  such  accounts,  so  far  as  relates  to 
preliminary  examination  and  approval,  will  be  in  no  wise  curtailed. 
It  \b  not  doubted  that  drafts  of  any  Consular  or  Diplomatic  officer  may 
be  paid  only  on  a  balance  certified  in  his  favor  by  the  First  Comptroller 


*  The  following  is  a  specimen  of  a  requisition : 

To  the  Secrelarjf  of  the  Treasury : 

No.  3673. 

Department  of  State, 

Washington,  February  lA,  1884. 
Sir:  Please  caose  a  warrant  for  twenty -one  -fho  dollars  to  be  issued  in  favor  of 
Ki}^gB  Sl  Co.,  bankers,  Washington,  D.  C,  holders  of  the  annexed  draft  of  M.  A. 
Ledet,  United  StatesJConsul  at  Tnxpan,  dated  Dec.  31, 1883,  payable  oat  of  the  nnder- 
Daiued  appropriation.  ''Contingent  Expenses  United  States  Consulates,''  1884.  The 
Haid  M.  A.  Ledet  to  be  charged  accordingly  on  the  books  of  the  Treasury. 

FREDK.  T.  FRELINGHUY8EN, 

Secretary  of  State, 

(Stamped:)  Comptroller's  Office,  Diplomatic  and  Consular  Division,  Feb.  14,  1884. 
7  DEC,  VOL  5 
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on  the  settlement  of  an  aecount.  But  tlie  mode  of  payiiijr  on  the  n*. 
quisition  of  the  Secretary  of  State  is  attended  witli  decided  advaii- 
taj^e.s,  and  could  not  safely  be  changed. 

It  is  evident  that  the  disbursing  clerks  in  the  executive  departmeuts 
are  only  authorized  to  y^y  the  salaries  and  compensation  of  officor^ 
and  employes  in  their  respective  departments,  and  such  expenses  a.s 
may  be  incident  to  the  internal  administration  thereof  (lie v.  Stat.. 
169,  173,  174,  176,  193,  201).  It  hiis  never  been  supposed  that  the  (ILs 
bursing  clerk  in  the  Treasury  Department  could  pay  the  salaries  of 
officers  acting  in  connection  with  the  service  of  the  Department  all  over 
the  United  States,  yet  if  he  can  pay  expenses  outside  of  its  internal  ad 
ministration,  it  will  be  difticut  to  fix  the  limit  of  his  authority.  Ami 
no  disbursing  officer  should,  as  a  general  rule,  pay  either  (1)  a  boii(le<l 
officer  who  receives  money  for  which  he  is  required  to  account  to  the 
United  Stales,  and  for  which  he  might  be  in  arrears  and  liable  to  action 
therefor,  or  (2)  any  contractor,  whether  bonded  or  otherwise,  whoiutlie 
settlement  of  his  accounts  might  be  in  arrears  and  liable  to  an  action 
of  the  United  States  to  recover  money. 

Usages  which  have  been  long  continued  should  not  be  chaugeil,  ex 
cept  to  promote  the  public  interests,  and  on  account  of  clear  necessity. 
The  change  now  made  is  justified  and  required  upon  the  grounds  stateil. 
Hereafter  payments  made  by  the  disbursing  clerk  of  the  Department  of 
State,  of  Consular  and  Diplomatic  drafts,  cannot  be  allowed  in  th;  settle- 
ment of  his  disbursing  accounts. 

Treasury  Department, 

First  Comptroller's  Office,  February  15,  1884. 


IN  THE  MArrER  OF  THE  RIGHT  OF  A  MEMBER  OF  THE  HOUSE  OF  REP- 
RESENTATIVES TO  RECEIVE,  AT  ANY  TIME  HE  MAY  ELECT  DURING 
A  SESSION  OF  CONGRESS,  THE  WHOLE  AMOUNT  OF  THE  "  COMMUTA- 
TION" PROVIDED  FOR  HIM  BY  STATUTE,  IN  LIEU  OF  STATIONERY.- 
STATIONERY-COMMUTATION  CASE. 


I.  It  is  the  right  of  a  member  of  the  House  of  Representatives  to  require  pavnn'iu 
at  any  time  during  a  s^^ssion  of  Congress  of  the  fuH  amount  of  money  to  wIim' 
he  is  entitled  by  statute  as  commutation  in  lieu  of  stationery. 

February  4, 1884,  the  Clerk  of  tlie  House  of  Representatives  addres>e<l 
a  letter  to  the  First  Comptroller,  in  which  he  says: 

''Several  Members  of  the  House  have  requested  a  settlement  of  tlirir 
stationery  accounts  for  the  present  session  of  CongrCvSS.  A  doubt  Iki^ 
arisen  whether  a  Member  has  the  right  to  close  his  stationery  account 
an  I  receive  the  balance  that  may  be  due  him  as  commutation  on  any 
day  prior  to  the  close  of  a  session.  This  question  is  respectfully  sub 
mitted  for  your  decision." 
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Decision  by  William  Lawrence,  First  Comptroller. 

The  statute  given  to  each  Senator  or  Repreneiitative  in  Coiigrenna 
riffht  to  rec5eive  "  for  any  one  session  of  Congress "  either  "  stationery,  or 
oommntation  therefor"  not  ezcee<ling  one  hundred  and  twenty-five  dol- 
lars (Act  February  12, 1868,  15  Stat.,  35;  Rev.  Stat.,  43;  act  January 
20,  1874,  18  Stat,  4 ;  act  March  3,  1883,  22  Stat,  536 ;  Commutation 
case,  2  Lawrence,  Compt  Dec.,  2d  ed.,  64).  It  has  been  decided  that 
'*che  law  neither  makes  nor  knows  any  fraction  [of  a  session]  for  com- 
mutation."   (Commutation  case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  64). 

The  Rules  of  the  House  make  it  the  duty  of  the  Clerk  to  '^  keep  the 
stationery  accounts  of  Members  and  Delegates  and  pay  them  as  provided 
by  law."  (Rule  3  of  House,  2  Sess.  46th  Cong. ;  Rule  3  of  House.  1st 
St'ss.  48th  Cong.;  Digest  and  Rules,  184).  The  statute  provides  the 
mode  of  purchasing  stationery  for  the  use  of  Representatives  (Act 
August  26,  1842,  5  Stat,  526,  sec.  17 ;  Act  June  20,  1874,  18  Stat.,  4 ; 
Uoase  Resolution,  July  24, 1868,  Journal,  2,  40  p.,  1 1 73 ;  Smith's  Manual 
and  Digest,  2  Sess.  46th  Cong.,  359 ;  Manual  and  Digest,  1st  Sess.  48th 
Cong.,  388). 

It  is  the  right  of  a  Representative  to  elect  whether  he  will  receive 
stationery  purchased  under  an  appi-opriation  for  that  purpose  (Act 
March  3,  1883, 22  Stat.,  536),  or  a  commutation  in  money  therefor.  The 
evident  purpose  of  giving  this  election  is  that  Representatives  may  be 
supplied  with  stationery  furnished  either  by  the  Clerk,  or  by  themselves, 
according  to  their  own  discretion  and  judgment.  No  law  or  rule  ap- 
portions either  stationery  or  commutation  therefor  to  any  month,  or 
period  of  time,  except  for  a  session  as  an  entirety.  In  the  absence  of  any 
law  or  rale  as  to  apportionment,  it  is  manifestly  impracticable  to  make 
any.  One  month  may  require  much  more  stationery  than  another.  It 
is  the  right  of  each  Representative  to  provide  a  supply  for  the  entire 
session,  if  he  elect  to  do  so.  Certainly  no  law  or  rule  has  required  him 
to  purchase  a  supply  for  a  month  or  other  fractional  part  of  a  session. 
If  his  commutation  may  be  divide<l  into  monthly  installments,  it  may 
with  equal  authority  be  divided  into  weekly  or  daily  allowances.  There 
is  no  authority  for  making  any  division  or  fractional  allowance.  By  ex- 
press statute  the  ^'commutation'^  is  $125  ^'for  any  one  session  of  Con- 
gress.'^ The  right  to  it  does  not  arise  until  a  session  commences,  and 
then  the  right  to  the  whole  amount  arises.  There  is  no  mode  of  determ- 
ining how  long  a  session  will  last,  and  hence  any  apportionment  is  im- 
practicable.  A  session  may  terminate  in  a  day,  a  week,  a  month,  or  a 
longer  period.  If  it  be  said  that  the  commutation  should  be  paid  at  the 
end  of  the  session,  the  answer  is  that  the  law  gives  the  commutiition  to 
supply  a  want  felt  during  a  session,  and  perhaps  also  during  the  term 
of  a  Representative.  The  chief  necessity  is  during  a  session.  If  pay- 
ment be  withheld  until  the  close  of  a  session,  the  main  purpose  of  the 
oommntation  is  defeated.  If  it  may  be  so  withheld,  it  may,  with  equal 
propriety,  be  withheld  until  the  close  of  a  term.    The  language  of  the 
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statute,  its  evident  purpose,  and  the  common  uuderstanding  derive<l 
from  the  rules  of  the  House  and  general  usage,  require  the  construction 
that  when  a  session  has  commenced,  each  Representative  may,  in  his 
discretion,  elect  to  take  stationery  as  he  needs  it,  or  the  commutation  of 
$125  therefor,  for  that  session.  It  has  been  suggested  that  section  364S 
of  the  Revised  Statutes  in  some  way  prohibits  such  payment,  but  it  has 
not  the  remotest  connection  with  the  subject. 
The  Clerk  of  the  House  will  be  advised  accordingly. 

Treasury  Department, 

First  Comptroller's  Offlce^  February  22,  1884. 


IN  THE  MATfER  OF  THE  RIGHT  OF  POSTMASTERS  OF  THE  FOURTH 
CLASS,  TO  CLAIM  MORE  THAN  A  PRO  RATA  COMPENSATION  FOR  A 
FRACTIONAL  PART  OF  A  QUARTER.— COLLINS'S  APPEAL. 


1.  Under  the  act  of  March  3, 1883  (22  Stat.,  602,  sec.  2),  poBtmaaters  of  the  fourth  cIslsa^ 

who  go  out  of  office  before  the  end  of  a  qnarter,  can  be  aUowed  as  maximum 
compensation  an  amount  for  the  number  of  days  servedi  estimated  at  the  rate 
of  two  hundreil  and  fifty  dollars  per  quarter. 

2.  The  compensation  provided  in  the  act  attaches  to  the  office,  not  to  the  officer. 

3.  United  States  r.  Pearce  et  aL;  United  States  o.  McCarty;  United  States  r.  Ed- 

wards examined  and  distinguished  from  this  case. 

4.  The  data  for  computing  the  amount  of  compensation  for  any  fractional  part  of 

the  year  are  (in  case  of  commissions),  the  time  of  «eriJicc,  and  the  amount  received 
or  disbursed. 

5.  The  general  rule  now  is,  that  all  officers  of  the  United  States  entitled  to  a  yearly 

compensation,  shall  receive,  when  superseded  within  the  year,  a  pro  rata  compen- 
sation.    United  States  v,  Wendell  et  al. ;  and  Hoyt  v.  United  States,  followe<l. 

The  quarter  year  of  postal  service  ended  June  30,  1883,  contained  91 
days,  of  which  John  W.  Collins  served  51  days  as  a  postmaster  of  the 
fourth  class  at  Kinston,  Lenoir  County,  North  Carolina,  from  April  1, 
to  May  21 ,  inclusive,  and  his  successor  served  the  residue  of  the  quarter. 
The  Auditor  of  the  Treasury  for  the  Post  Office  Department  settled  the 
account  for  the  quarter  on  the  basis  of  the  following  statement: 

Compensation  due  Collins  for  first  51  days. 

SoOat  100  per  cent $.'(>.  IH> 

100  at  60  p«r  cent 00.00 

105.82  at  50  per  cent 52.  lU 

Box  Kut  coUeced 4!!.  50 

Total  coinmissiou  and  box  rent 211.41 

Deduct  amount  in  excess  of  51-91  of  f!2,50 71.  :U» 

Amount  of  salary  allowed  for  51  days*  seivico  in  'ZA  quarter  1.*h:? \A^K  11 

Compensation  duo  successor  of  Collins  lor  seconl  40  days: 
$50  at  100  per  cent |L'0.«'O 
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100  at  60  per  cent $60.00 

2-2/>2  at  50  per  cent 11.11 

Total  commission 121. 11 

Deduct  amount  iu  excess  of  40-91  or|:250 11. 2Q 

Amount  of  salary  allowed  for  40  days  service  in  2d  quarter  1883 109. 89 

Total  salary  al1owe<1  for  the  entire  quarter tKiO.OO 

From  this  settlement  Collins  appealed  to  the  First  Comptroller. 

Collins  insists  that  he  should  be  allowed  credit  for  all  the  box  rent 
collected  by  himself,  and  commission  on  stumps  canceled,  &c.,  up  to 
the  time  of  his  leaving  office  and  that  his  successor  should  begin  where 
"he  left  off." 

He  says  ^*  my  successor  collected  no  box  rents  during  the  second  quar- 
ter of  1883,  and  only  $94.18  out  of  the  first  $350  of  that  quarter  ^ac- 
tually mailed'  after  he  took  charge,  for  which  he  could  make  a  '  sworn 
quarterly  return'.  My  account  current  for  the  first  part  of  the  quarter 
shows  amount  of  canceled  stamps  $255.82.  I  claim  commission  on  this 
amount,  on  the  first  $50,  one  hundred  per  cent.,  $50 ;  on  the  next  $100, 
sixty  per  cent.,  $00;  on  that  portion  of  the  next  $200  coming  within  my 
term,  being  $105.82,  fifty  per  cent.,  $52.91 ;  and  box  rents  collected  by  my- 
self $48.50,  making  whole  amount  of  my  compensation  $211.41.  My 
successor  canceled  stamps  amounting  to  $248.22  during  the  remainder 
of  the  quarter.    The  whole  compensation  for  the  entire  quarter  is  $250." 


Decision  by  William  Lawrence,  First  Comptroller. 

The  act  of  March  3, 1883  (22  Stat.,  002,  Sec.  2),  contains  the  following 
provisions: — 

^^  The  compensation  of  postmasters  of  the  fourth  class  shall  be  fixed 
U])on  the  basis  of  the  whole  of  the  box-rents  collected  at  their  offices  and 
commissions  upon  the  amount  of  canceled  postage-due  stamps  (provided 
for  in  section  two  hundred  and  seventy  of  the  Revised  Laws  and  regula- 
tions, edition  of  eighteen  hundred  and  seventy-nine),  and  on  postage 
stamps,  official  stamps,  stamped  envelopes,  postal  cards,  and  newspaper 
and  i>enodical  stamps  cancele<l  on  matter  actually  mailed  at  their  offices, 
and  on  amounts  received  from  waste  paper,  dead  newspapers,  printed 
matter,  and  twine  sold,  at  the  following  rates,  namely:  On  the  first 
fifty  dollars  or  less  per  quarter,  one  hundred  per  centum;  on  the  next 
one  hundred  dollars  or  less  i>er  quarter,  sixty  per  centum;  on  the  next 
two  hundred  dollars  or  less  i)er  quarter,  fifty  per  centum ;  and  on  all 
the  balance,  forty  per  centum,  the  same  to  be  ascertained  and  allowed 
by  the  Auditor  of  the  Treasury  for  the  PostOffice  Department  in  the 
settlement  of  the  accounts  of  such  postmasters  upon  their  sworn  quar- 
terly returns :  Provided^  that  when  the  compensation  of  any  postmaster 
of  this  class  shall  reach  two  hundred  and  fifty  dollars  for  four  consecu- 
tive quarters  each,  exclusive  of  commissions  on  money-order  business, 
and  when  the  returns  to  the  auditor  for  four  consecutive  quarters  shall 
show  him  to  be  entitled  to  a  compensation  in  excess  of  two  hundred 
and  fifty  dollars  per  quarter,  the  auditor  shall  report  such  fact  to  the 
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Postmaster-General,  who  shall  assign  the  oflBce  to  its  proper  class,  aud 
fix  the  salary  of  the  postmaster  as  provided  b3'  section  one  of  this  act : 
Provided  further  J  That  in  no  case  shall  there  be  allowed  to  any  post- 
master of  this  class  a  compensation  greater  than  two  hundred  and  fifty 
dollars  in  any  one  of  the  first  three  quarters  of  any  fiscal  year,  exclu- 
sive of  money-order  commissions,  and  in  the  last  quarter  of  each  fiscal 
year  there  shall  be  allowed  such  further  sum  as  he  may  be  entitled  to 
under  the  provisions  of  this  act,  not  exceeding  for  the  whole  tisciil 
year  the  sum  of  one  thousand  dollars,  exclusive  of  money-order  commis- 
sions." 

The  act  very  clearly  states  the  source,  the  rate,  and  the  limit  of  the 
compensation  to  which  postmasters  of  the  fourth  class  are  entitle<l. 

1.  They  are  to  receive : 

(1)  The  whole  of  the  box  rent  collected  at  tiieir  offices. 

(2)  (a)  Commissions  upon  the  amount  of  stamps  of  various  kinds,  and 
upon  postal  cards,  canceled  on  matter  actually  mailed  at  their  offices. 
(h)  Commissions  upon  the  amounts  received  from  the  sale  of  waste  pai>er, 
dead  newspapers,  printed  matter,  and  twine. 

2.  The  following  rate  of  commission  is  allowed : 

(1)  One  hundred  per  centum  on  the  first  fifty  dollars  or  less  per 
quarter. 

(2)  Sixty,  on  the  next  one  hundred  dollars  or  less  per  quarter. 

(3)  Fifty,  on  the  next  two  hundred  dollars  or  less  per  quarter. 

(4)  Forty,  on  all  the  balance. 

3.  The  following  limit  is  set  to  their  compensation : 

(1)  In  no  case  shall  a  greater  compensation  be  allowed  in  any  of  the 
first  three  quarters  of  any  fiscal  year  than  two  hundred  and  fifty  dollars 
(exclusive  of  money-order  commissions). 

(2)  In  the  last  quarter  of  each  fi^scal  year  more  than  two  hundred  aud 
fifty  dollars  may  be  allowed,  provided  it  is  such  an  amount  as  will  not 
cause  the  compensation  for  the  whole  fiscal  year  to  exceed  one  thousand 
dollars,  exclusive  of  money-order  commissions. 

There  can  be,  under  this  act,  no  difficulty  in  the  settlement  of  the 
account  of  a  postmaster  of  the  fourth  class  whose  services  extend  over 
an  entire  quarter  or  an  entire  fiscal  year.  There  is  clear  internal  evi- 
dence that  when  the  act  was  framed,  Congress  had  in  view  the  mode  of 
keeping  accounts  in  the  Treasury  Department.  But,  on  account  of  the 
nature  of  the  source  of  the  compensation  provided,  perplexity  may  arise 
when  an  account  is  to  be  adjusted  for  the  fractional  part  of  a  quarter. 
A  postmaster  of  this  class  can  in  no  case  receive  more  than  two  hundred 
and  fifty  dollars  in  any  one  of  the  first  three  quarters  of  any  fiscal  year* 
But  the  question  is,  can  he  receive  that  amount  for  a  fractional  part  of 
a  quarter  t  Or,  to  state  the  question  somewhat  more  precisely,  can  he, 
whenever  he  retires  from  office  during  a  quarter,  claim  whatever  he  may 
have  made  by  commissions,  &c.,  not  in  excess  of  two  hundred  aud  fitly 
dollars,  or  can  he  claim  as  his  highest  compensation  only  at  the  rate  of 
two  hundred  and  fifty  dollars  a  quarter  f 
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The  discossion  of  this  question  will  necessarily  involve  the  determi- 
nation of  another  one ;  that  is,  whether  the  compensation  provided  in 
the  act  is  attached  to  a  particular  officer  for  his  services  for  any  length 
of  time,  or  to  the  office  itself  for  a  fiscal  year,  or  for  the  several  quarters 
thereof  as  distinct  entireties. 

There  have  been  cases  bearing  some  resemblance  to  this,  in  which  it 
has  been  decided  that  an  officer,  compensated  by  commissions,  is  en- 
titled to  all  he  has  earned  up  to  the  time  of  the  determination  of  his 
services,  though  that  be  in  the  midst  of  a  quarter,  and  his  successor  is 
entitled  to  what  he  earns,  no  pro  rata  apportionment  being  made  ac- 
cording the  their  respective  terms  of  service.  It  has  been  held  in  these 
ca^^e^  that  the  various  acts  under  which  compensation  was  claimed,  at- 
tached the  compensation  to  the  particular  individuals  holding  the  office, 
and  not  to  the  offivse  itself.  A  review  of  them  will  show  to  what  extent 
they  are  distinguished  from  this  case.  In  United  States  r.  Pearce  et  al. 
(2  Sumn.,  C.  C.  575),  decided  in  1837,  jper  Story,  J.,  under  an  act  which 
]>rovided  as  compensation  for  collectors  of  customs,  the  fees  arising  in 
<*ertain  specified  ways,  and  from  percentages  on  moneys  received  by 
them  on  account  of  duties,  &c.,  not  to  exceed  $3,000  per  annum,  it  was 
held  that  a  collector  who  receives,  while  in  office,  the  fees  and  emolu- 
ments of  his  office,  not  exceeding  $3000,  is  absolutely  entitled  to  them 
in  his  owu  right,  whether  he  continues  in  office  during  the  whole  year 
or  not 

It  was  contended  in  the  argument  that  the  $3,000  was  intended  as  the 
maximum  compensation  for  the  services  of  the  collector  for  the  whole 
year;  and  that,  consequently,  if  he  serves  only  for  a  part  of  the  year, 
he  is  entitled  only  to  a  compensation  pro  rata  for  the  period,  less  than  a 
year,  of  his  services.  The  court,  assuming  the  first  branch  of  this  ar- 
gument to  be  true  in  a  general  sense,  saw  nothing  in  the  statute  to  sus- 
tain the  latter  dependent  branch. 

Under  a  law  which  allowed  receivers  of  public  moneys  one  per  cent, 
on  the  araoant  received,  but  limiting  the  allowance  to  $2,500  per  an- 
nara,  and  allowing  in  addition  a  salary  of  $500  per  annum,  it  was  held: 

First.  That  the  salary  could  be  graduated  quarterly,  but  that  the  per 
centum  conld  not  be. 

Second.  That  the  commission  should  be  paid  quarterly  as  it  arises,  and 
this  payment  cannot  be  refused  by  the  Treasury  Department,  because 
the  whole  amount  accrues  the  two  first  quarters  of  the  year  (United 
States  V.  McCarty,  1838, 1  McLean,  306). 

Id  the  c^ise  just  cited,  McGarty  resigned  six  months  before  his  term 
of  office  closed,  having  received  an  amount,  which,  at  the  per  cent,  al- 
lowed, gave  him  the  sum  of  $2,500.  It  was  considered  positive  injustice 
to  allow  him  but  half  that  sum.  In  both  of  the  cases  mentioned,  it  was 
'l^Milared  that  the  words  of  the  acts  controlling  the  decisions  required 
the  successor's  year  to  liegin  with  the  day  of  his  appointment,  and  that 
he  was  not  to  be  reganled  as  filling  a  vacancy. 
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In  another  similar  case  the  court  said:  *' The  salary  is  paid  quarterly, 
and  is  limited  to  the  time  the  service  is  performed.  But  the  cominis- 
«ions  depend  not  on  the  time  of  service,  but  on  the  amount  of  money  re- 
ceived. And  how  this  allowance  in  the  present  case  [defendant  having 
ceased  to  be  receiver  at  the  end  of  six  months  of  the  year  in  which  bis 
term  of  office  expired]  can  be  graduated  so  as  to  pay  the  defendant  ouly 
the  sum  of  twelve  hundred  and  fifty  dollars,  when  the  law  allows  liiiu 
twenty-five  hundred  dollars,  it  is  not  easy  to  see."  (United  States  r. 
Edwards  et  ai.,  1  McLean,  467.) 

Story,  J.,  in  a  similar  case,  decided  in  1841  (United  States  r.  Dick- 
son, 15  Pet.,  141),  held  that  a  receiver  was  entitled  to  calculate  his 
yearl^^  commission  on  the  amount  of  public  money  receiv^ed  by  him  dur- 
ing a  year,  commencing  from  the  date  of  his  appointment,  instead  of 
calculating  it  by  the  fiscal  year,  and  that  he  had  a  right  to  charge  tbe 
whole  yearly  maximum  of  commissions,  for  the  fractional  portion  of  the 
year  in  which  he  resigned. 

It  is  firmly  established  by  these  decisions  that  when  an  act  grants 
compensation  to  an  officer  to  be  derived  from  commissions,  the  comi)eii- 
satiou  not  to  exceed  a  prescribed  sum  per  annum,  the  officer  is  entitled 
to  the  commission  earned  by  him  (not  exceeding  such  maximum),  during 
the  year,  which  begins  with  the  day  of  his  appointment,  though  he  does 
not  continue  in  the  office  for  the  whole  year. 

This  rule  has,  however,  been  to  a  great  extent  changed  by  express 
law.  Since  the  case  of  United  States  v.  Pearce  et  aL,  supra^  was  decided, 
the  act  of  February  11,  1846  (9  Stat.,  3),  has  provided  that  collectors 
and. all  other  officers  of  the  customs,  serving  for  a  less  perio<l  than  one 
year,  shall  not  be  paid  for  the  entire  year,  but  shall  be  allowed  in  uo 
case  more  than  a  pro  rata  of  the  maximum  compensation  of  said  ofticers 
respectively,  for  the  time  only  which  they  actually  serve. 

It  is  said  in  the  United  States  v.  Wendell  et  al.y  1864  (2  Clili;  C.  C,  349): 

*'The  time  of  service  and  the  amount  disbursed,  are  the  data  for  com- 
puting the  amount  of  compensation  for  any  fractional  part  of  the  year, 
because  the  maximum  being  based  on  an  entire  calendar  year,  the  pro- 
portion of  it  due  to  the  officer,  if  earned  can  only  be  determined  by  as- 
certaining the  ])roportion  of  the  year  which  has  elapsed.  Where  ofticers 
of  the  United  States,  entitled  to  a  yearly  compensation  are  superseded 
within  the  year,  the  general  rule  is  that  they  are  entitled  to  a  pro  rata 
compensation.  Reference  is  made  •  *  •  to  the  case  of  United 
States  V,  Dickson,  15  Pet.,  141,  where  a  different  rule  was  applied,  but  iu 
the  judgment  of  this  court,  the  rule  there  prescribed  is  not  applicable  to 
this  case. 

The  contrary  rule  is  the  correct  one  in  the  settlement  of  accounts  with 
collectors  and  all  other  revenue  officers,  and  with  ambassadors  and 
ministers  plenipotentiary,  and ^  perhaps^  at  the  present  day  tcith  all  other 
persons  holding  office  under  the  Federal  Government,    9  Stat.,  3 ;  11  Jd.,  '>-." 

Even  if  it  be  not  true,  that  at  present  the  rule  of  pro  rata  compensa- 
tion is  ai)plicable  to  all  ])ersons  holding  office  under  the  Governmeut,  it 
may  be  said  that  any  other  rule  cannot  be  applied,  except  in  cases  where 
the  compensation  provided  does  not  make  the  office  virtually  a  salaried 
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one.  (Hoyt  v.  United  States,  10  How.,  143.)  It  was  said  in  Iloyt  r. 
United  States,  that  tlie  act  of  183S,  which  provided  for  the  compensa- 
tion of  the  collector  for  the  year,  made  it  virtually  a  salaried  office,  with 
tbe  addition  of  his  share  of  the  tines,  penalties,  and  forfeitures,  ami  it 
was,  therefore,  held  that  the  pro  rata  allowance  for  the  portion  of  the 
year  the  defendant  held  an  office  was  all  that  <!Oiild  he  lep^ally  claimed. 

It  is  difficult  to  see  any  difference  in  principle  between  that  case  and 
the  one  under  consideration,  in  respect  to  compensation  to  hr.  allowed, 
andnpon  its  authority  and  upon  that  of  United  States  r.  Wendell  etal,, 
Mupra,  it  must  be  determined. 

Under  the  act  of  March  3, 1883  (22  Stat.,  f><)2,  sec.  2),  a  postmaster  of 
the  fourth  c^lass  is  entitled  to  a  maximum  compensation  of  $1,000,  not 
for  an  official j  but  for  nJUcal  year. 

Accounting  days,  dividing  each  year  into  four  quarters,  and  commenc- 
ing: and  terminating  the  fiscal  year  on  the  first  day  of  January  and  the 
31st  day  of  December,  existed  from  the  formation  of  the  Government. 
(United  States  v,  Dickson,  15  Pet.,  144.) 

An  act  was  passed  August  26,  1842,  defining  the  fiscal  year  of  the 
Treasury  to  commence  on  the  first  day  of  July  in  each  year  and  termi- 
nate on  the  thirtieth  day  of  June  of  the  succeeding  year  (5  Stat.,  536, 
537 ;  Rev.  Stat.,  237). 

As  has  been  alreacly  stated,  the  act  of  March  3, 1883,  appears  to  have 
been  framed  with  reference  to  the  manner  in  which  accounts  are  kept 
in  the  Treasury  Department.  By  its  terms,  a  further  allowance  of  a 
specified  sum  may  be  made  in  the  last  quarter  of  each  fiscal  year.  It  is 
not  to  be  presumed  that  a  postmaster  of  this  class  could  claim  this  fur- 
ther sum  in  the  last  (luarter  of  his  ofiBcial  year,  unless  it  happened  to 
be  the  last  quarter  of  the  fiscal  year. 

It  is  not  to  be  presumed  either  that  in  tbe  last  quarter  of  the  fiscal 
year  this  further  allowance  could  not  be  made,  because  the  postmaster 
at  that  time  in  service  had  not  served  four  full  quarters.  This  leads  to 
the  conclusion  that  the  compensation  is  attached  to  the  office,  not  to 
the  individual. 

This  compensation  is  to  exceed  in  no  case  $250  for  any  one  of  the 
first  three  quarters  of  a  fiscal  year,  or  $1,000  for  a  whole  fiscal  year. 
But  the  office  may  pay  that  much. 

It  is  well  settled  that  the  time  a  i^erson  begins  his  services  as  an  oftieer 
cannot  affect  his  compensation.  The  SupremeCourt  of  the  United  States 
said  in  United  States  r.  Dickson,  15  Pet.,  162,  supra: 

"  When  any  person  takes  office  in  an  intermediate  time  between  one 
quarter  and  another,  the  practice  is  to  i)ay  him  a  proi>ortion  of  the 
quarter's  salary,  accordingly  ;  and  if  he  leaves  office  before  the  end  of 
his  official  year,  to  pay  him  for  the  like  proportion  of  the  last  cjuarter." 

In  view  of  this,  it  would  be  clearly  improper,  to  require  a  postmaster 
of  the  fourth  class,  whose  services  begin  in  an  intermediate  time  between 
one  quarter  aud  another,  to  begin  where  his  predecessor  '^  \ei\  ofi","  so 
that  he  would,  for  the  work  he  performs,  not  receive  the  same  advan- 
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tageoiis  rate  of  commissioii,  that  he  would  have  received  had  they  be- 
gun at  the  first  of  a  quarter. 

Each  postmaster  of  this  class  is  entitled  to  one  hundred  per  centum 
"  on  the  first  fifty  doUras  or  less  per  quarter,^  This,  evidently,  means  tbe 
first  fifty  dollars  of  his  quarter,  beginning  any  day  whatever — thefim 
fifty  with  which  he  is  concerned — and  for  which  he  accounts. 

If,  during  one  quarter,  there  should  be  ten  postmasters,  each  claiming 
stamps  canceled  amounting  to  fifty  dollars,  each  would  be  allowed  one 
hundred  per  cent,  thereon,  but  the  quarterly  compensation  of  all  would 
not  be  allowed  to  exceed  $250  if  it  were  one  of  the  first  three  quartei'S 
of  a  fiscal  ye^r.  Each  one  would,  therefore,  receive  fifty  dollars,  less 
the  excess  of  the  compensation  for  the  number  of  days  he  served  at 
the  rate  of  8250  per  quarter. 

This  is  the  method  of  adjustment  pursued  by  the  Auditor  of  the 
Treasury  for  the  Post-Office  Department,  and  applied  in  the  present  Ciise. 

The  method  insisted  upon  by  Mr.  Collins  would,  iu  the  case  stated, 
give  the  first  nine  compensation  varying  in  amount,  because  calculated 
at  different  rates  of  percentage,  and  the  tenth  officer,  none  whatever  for 
the  number  of  days  he  might  be  employed  during  the  quarter. 

The  former  method  not  only  is  just  as  regards  the  postmasters,  but  is 
the  only  equitable  method  that  could  be  devised,  that  would  also  pre- 
vent the  limits  fixed  by  the  act  from  being  transcended. 

The  settlement  made  by  the  Auditor  of  the  Treasury  for  the  Post- 
Office  Department  is  affirmed,  and  the  appeal  is  dismissed. 

Treasury  Department, 

First  Comptroller's  Office,  May  1,  1884. 


IN  THE  MATTER  OF  THE  AUTHORITY  OF  THE  ACCOUNTING  OFFICERS 
TO  RECOGNIZE  AN  ASSIGNMENT  OF  A  JUDGEMENT  AGAINST  THE  raiTED 
STATES  IN  THE  COURT  OF  CLAIMS.— J UDCJMENT-ASSIGNMENT  CASE. 


1.  A  jiKl;jfment  against  the  United  States  in  the  Court  of  ClaiinH  is  not  nej/ofiaWr.  and. 

at  common  law  and  iu  courts  of  law,  an  assignment  thereof  is  void ;  butsucb  m- 
sigumeut  is  valid  in  equitj',  and  will  he  sustained  by  courts  of  equity. 

2.  Accounting  officers  in  the  Treasury  Departments  JW  a  general  rule,  recognize  only 

legal  rights,  and  deal  only  with  parties  having  the  legal  title  t4)  claims,  incliul. 

ing  judgments  against  the  United  States  in  the  Court  of  Claims. 
:?.  The  hgal owner  of  a  claim  against  the  United  States  may,  in  certain  cases,  Wff- 

ioppt^d  lr(»m  asserting  it  against  the  Government. 
4.  Accounting  officers  cannot  lawfully  recognize  an  assignment  of  a  judgment  again'^t 

the  United  States  in  the  Court  of  Claims. 
.'>.   ClaimH-AusUjnment  Caw  {'A  Lawrence,  Compt.  Dec,  28)  reaftirmed  and  explaiiml. 
t;.  Section  'M77  of  the  Revised  Statutes  renders  void  all  powers  of  attorney  to  collect 

Judgments  against  the  United  States  in  the  Court   of  Claims,  unless  execut«sl 

after  the  allowance  of  such  judgments  by  the  First  Comptroller,  and  the  iiMniug 

of  tbe  warrants  for  the  payments  thereof. 
7.  A  judgment-creditor  in  a  judgment  against  the  District  of  Columbia  may  lawfullj 

execute  a  power  of  attorney  to  auy  competent  person,  with  authority  to  collect 

tbe  judgment. 
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•^.  The  opinion  of  the  Attorney-General  in  Brooke's  Case  (12  Op.  Att.-Gen.,  221)  not 

concurred  in. 
\^.  There  cannot  be  in  favor  of  an  attorney  any  lien  upon  a  judgment  against  the 

United  States  in  the  Court  of  Claims,  which  cau  be  recognized  by  the  Treasury 

Department. 
1(».  A  power  of  attorney  cannot  create  any  right  as  **  coupled  with  an  interest," 

which  right  can  be  recognizee!  by  the  Treasury  Department. 

The  question  is  presented  to  the  First  Comptroller  to  decide  whether, 
when  a  judgment  against  the  United  States,  in  the  Court  of  Claims,  has 
been,  by  the  judgment-creditor,  assigned,  wholly  to  one  person,  or  in 
parts  to  several,  a  balance  may  be  certified  by  the  Comptroller  in  favor 
of.  and  payment  may  be  made  by  Treasury  warrant  to,  the  assignee  or 
assignees.  The  judgment  to  which  this  question  relates,  is  that  rendered 
in  the  case  of  Grant  v.  United  States  (18  Ct.  CI.,  732),  under  the  act  of 
January  5,  1883  (22  Stat,  750). 


Decision  by  William  Lawrence,  First  Comptroller. 

A  judgment  against  the  United  States  in  the  Court  of  Claims  is  not 
negotiable^  either  at  common  law,  or  by  statute.    The  legal  title  to  such 
judgment  does  not  jjass  by  an  assignment  thereof  to  a  purchaser. 
Such  assignment,  at  common  law  and  in  courts  of  law,  is  void,  but  it  is 
valid  in  equity,  and  courts  of  equity  will  give  it  effect  (Campbell's  case, 
2  Lawrence,  Compt.  Dec.,  2d  ed.,  241).    The  right  of  the  assignee  is  in 
ecinity,  and  not  at  law.    It  has  been  decided,  that,  as  a  general  rule,  ac- 
counting officers  can  only  recognize,  and  deal  with,  parties  having  the 
legal  title  to  claims  against  the  United  States  (Indorsement  case,  4  Law- 
reoct?,  Compt.  Dec.,  457 ;  Cowdrey  v.  Vandenburgh,  101  U.  S.,  572 ;  Di 
Cesuola's  ca8e,  2  Lawrence,  Compt.  Dec.,  2d  ed.,  158).    The  reasons  are, 
that  executive  officers  generally  have  no  equity  powers,  nor  means  of 
requiring  the  appearance  of  parties  having  equitable  interests,  or  of  se- 
curing the  requisite  evidence  to  pass  upon  such  interests,  and  can  ren- 
der no  decision  operating  as  a  res  adjudicata  against  persons  not  pre- 
"Anting  a  claim  at  law  for  a<\iudication ;  and  that  the  Government  can- 
not, without  its  express  consent,  be  made  a  trtistee  (United  States  v. 
Morris,  10  Wheat.,  303, 304),  as  it  would  be,  if  accounting  officers  recog- 
nized equitable  rights.    The  means,  by  which  equitable  rights  are  to  be 
protected,  have  been  elsewhere  stated  (3  Lawrence,  Compt.  Dec,  In- 
*roduction,  XXXIX ;  Keyser's  case,  4  Lawrence,  Compt.  Dec,  308;  In- 
dorsement case,  Id.y  457 ;  Watkins  v.  United  States,  9  Wall.,  765 ;  Bon- 
ner r.  United  States,  Id.,  159:  United  States  v.  Gillis,  95  U.  S.,  412; 
1  Lawrence,  Compt.  Dec,  2d  ed.,  App.,  ch.  xii,  538). 

A  cestui  que  trust  cannot  release  a  debt  held  by  a  trustee  having  the 
le^al  title.  **  Thus  where  a  mortgage  is  made  to  A  in  trust  for  B,  the 
ct^ui  que  trust,  B  cannot  file  a  bill  for  foreclosure  without  joining  A, 
^or  the  reason  that  A  is  the  only  person  who,  on  payment  can  discharge 
the  mortgage;  and  where  a  contract  was  made  to  convey  land  to  A  in 
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trust  for  B,  A  must  join  in  a  bill  for  a  specific  performance,  as  the  legal 
estate  must  be  conveyed  to  him  "  (2  Perry,  Trusts,  §  873,  citing  Wcxxlb 
i\  Williams,  4  Mad.,  18C;  Scott  t\  NicoU,  3  Russ.,  476;  Hichens  r.  Kelly, 
2  Sm.  &  Gif.,  264;  Cope  r.  Parry,  2  J.  &  W.,  588;  Hobson  v.  Staneer. 
9  .A[od.,  83). 

In  Carey  et  al.  i\  Brown  (02  U.  S.,  172),  tbe  rule  approved  is  that 
stated  by  the  master  of  the  rolls  in  Horsly  v.  Fawcett  (11  Beav.,  o6()> 
that  when  the  objecf  of  a  bill  in  e(iuity  is  "  *  to  recover  the  fund  with  a 
view  to  its  administration  hy  the  court,  the  parties  interested  must  k 
represented.  But  it  merely  seeks  to  recover  the  trust-moneys,  so  as  to 
enable  the  trustee  hereafter  to  distiibute  them  agreeably  to  the  trusts 
declared.  It  is,  therefore,  unnecessary  to  bring  before  the  court  tbe 
parties  beneficially  interested.'  Such  is  now  the  settled  rule  of  e<]uity 
pleading  and  practice"  (Adams  r.  Bradley  i'f«7.,  6  Mitch.,  346;  Ashtou 
r.  The  Atlantic  Bank,  3  Allen,  217  ;  Boyden  v.  Partridge  ctaL,  2  Gray. 
191 ;  Swift  and  Others  i\  Stebbins,  4  Ste>v.  &  P.,  447;  The  Association. 
&c.,  r,  Beekman,  Adm'r,  et  aL,  21  Barb.,  555;  Alexander  r.  Cana,  1 
De  G.  &  Sm.,  Ch.,  415;  Totts  r.  The  Thames  Haven  and  Dock  Co.,  7 
Eng.  Law  &  Eq.,  262  ;  Story  v.  Livingston's  Ex'r,  13  Pet.,  359).  And 
see  O'Hara  r.  Mac  Council,  (93  U.  S.,  150).  These  authorities  establish 
the  doctrine  that  when  the  Government  is  dealing  with  its  creditors  for 
the  purpose  of  paying  its  liabilities,  it  is,  as  a  general  rale,  only  required 
to  ascertain  and  make  payment  to  the  claimant  holding  the  legal  title 
to  the  claim.  The  reason  for  the  rule  approved  by  the  Supreme  Court 
as  stated,  is  that  the  trustee  holding  the  legal  title  to  a  claim  has  the 
right  to  receive  payment  of  a  trust  fund,  and  not  the  cestui  que  trv^t 
When  a  judgment  has  been  assigned,  the  judgment  creditor  holds  the 
legal  title  to  the  judgment,  and  is  a  trustee  in  equity  for  the  assignee 
thereof.  No  law  prescribes  what  shall  be  evidence  in  equity  of  an  assign- 
ment. No  law  gives  to  an  assignment  the  effect  of  passing  the  legal 
title  to  a  judgment,  and  no  form  of  assignment  precludes  the  assignor 
irom  controverting  its  validity.  A  court  of  equity  has  jurisdiction  to 
pass  on  and  settle  by  decree  all  controverted  questions  of  assignment, 
and  so  to  finally  and  conclusively  decide  on  the  rights  pf  the  parties. 
A  court  of  law  has  no  such  authority.  The  accounting  oflBcers  of  tbe 
Treasury  Dei)artment  have  no  such  power.  They  cannot  require  tbe 
presence  of  all  parties  in  interest,  or  make  any  decision  that  will  finally 
>ettle  their  rights.  If  the  Treasury  Department  should  pay  the  assigiH^ 
of  a  judgment,  the  judgment  creditor  might  deny  the  fact  of  assijjn 
nieut,  or  its  validity,  at  least  within  twenty  years,  and  demand  payment, 
when  the  (Tovernment  might  be  unable  to  prove  an  assignment  or  estab- 
lish its  validity,  if  attacked  for  want  of  consideration  or  for  fraud. 
Thus  the  Government  cannot  safely  pay  the  assignee  of  a  judgment. 
It  can  only  deal  with  the  judgment  creditor,  who  alone  can  release  lia 
bility.  The  assignee  must  pursue  in  equity  such  rights  as  he  may  bare 
ro  the  fund  when  paid  to  the  judgment  creditor. 
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Army  officers  are,  by  regulation*  having  the  force  of  law,  authorizvd 
to  transfer  or  assign  their  pay  accounts  ^' when  due^;  and,  svs  a  conse- 
quence, accounting  officers  recognize,  and  deal  with,  the  assignees  there 
of,  whether  they  are  to  be  considered  legal  or  equitable  owners  (At- 
torney-General  Deveus's  opinion,  May  17,  1877 — 15  Op.  Att.-Gen.,  271 ; 
Claims-Assignment  case,  3  Lawrence,  Compt.  Dec.,  27).  The  author- 
ized  assignments  would  seem,  possibly,  to  give  to  such  pay-accounts  a 
negotiable  character,  but,  if  not,  the  duty  to  recognize  the  rights  of  the 
assignees,  has  the  express  sanction  of  law.  So,  it  has  been  held,  that, 
when  the  legal  owner  of  a  claim  against  the  United  States  asiients  to  its 
payment  to  an  equitable  oumer^  the  former  is  eitopped  from  afterwards 
asserting  his  claim  against  the  Government  (Bailey  r.  United  States, 
109  U.  S.,  439;  Stowe  r.  United  States,  19  Wall.,  16;  s.  C,  9  Ct.  CI.,  98; 
8.  c,  5  Id.j  362;  The  Neuchatel  Co.'s  case,  16  Id.j  593).  The  cases  cited 
do  not  decide  that  the  equitable  owner  of  a  claim  can  maintain  an  action 
thereon  a  court  of  law,  but  only  that  the  legal  owner  may  by  his  act  be 
estopped  from  maintaining  such  action.  This  rests  solely  on  the  ground 
of  estoppel^  and  does  not  prove  the  legality  of  an  assignment  at  law,  or 
ahow  that  accounting  officers  perform  a  legal  duty  in  paying  the  equita- 
ble owner  of  a  claim,  but  the  contrary,  because,  if  the  assignment,  or 
the  right  of  an  assignee  could  be  properly  recognized  at  law  by  ac- 
counting officers,  payment  to  the  assignee  would  be  legal,  and  it  would 
not  be  necessary  to  resort  to  the  effect  of  an  estoppel  in  order  to  protect 
the  Government  or  to  defeat  the  legal  owner  from  asserting  a  right. 

Payment  to  the  equitable  owner  with  the  assent  of  the  legal  owner  is 
sustained,  not  becaase  such  payment  is  authorized  at  law,  but  because 
the  latter  is  by  his  act  precluded  from  calling  in  question  the  valid- 
ity of  the  payment.  An  estoppel  precludes  the  party  estopped  from 
asserting  the  truth — it  gives  to  falsehood,  when  acted  on,  the  force  of 
truth.  It  precludes  the  party  estopped  from  asserting  the  illegality  of 
that  which  was  illegal — ^it  gives  to  unlawful  acts,  when  done,  the  force 
of  legal  ones,  as  against  the  party  who  has  authorized  or  assented  to 
sach  unlawful  acts.  It  makes  no  act  legal,  even  when  done,  but  only 
says  that  the  party  estopped  shall  not  assert  its  illegality.  But  a  pub- 
lic officer  has  no  right,  either  in  law  or  in  equity,  to  do  those  unlawful  acts, 
without  the  doing  of  which  no  estoppel  could  arise.  Ills  duty  is  to  observe 
and  obey  the  law.  Hence,  when  the  owner  of  a  non-negotiable  claim  as- 
signs it  to  a  purchsiser,  and  so  does  an  act  forl>iiIden  ^uid  void  at  law,  a 
public  officer  charged  with  the  duty  of  making  a  latcjui  i.ayment  of  such 
claim  has  no  legal  authority  to  give  effect  to  such  assignment,  or  to  put 
the  Government  in*  the  attitude  of  asserting  the  force  of  an  estop[K»l 

*  The  regalation  on  this  subject  is  as  follows : 

/*  No  officer  shall  pass  away  or  transfer  bis  pay  accounts  not  actually  due  at  the 
time.  When  dae,  a  pay  account,  signed  by  the  officer,  may  be  transferred  by  an  iii- 
dorsemeot  statine  to  whom  it  is  transferreil,  and  may  be  paid  by  the  proper  paymas- 
ter, if  satisfierl  of  the  genuineness  of  the  officer's  signature,  and  that  lie  is  under  nc^ 
stoppage  or  other  disability  as  to  pay'*  (Uniteil  States  Army  Regulations,  18bl,  Art. 
LXXXII,  par.  5KW0). 
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against  the  assignor.  In  the  C'lainis-assignmont  case  (3  Lawrence,  Coin[»t« 
Dec,  28),  it  is  correctly  said,  that  section  3477  of  the  Revised  Statme.s 
which  makes  void  assignments  of  claims,  and  powers  of  attorney.s  tor 
receiving  payments  thereof,  executed  before  the  issuing  of  TreA.miry 
warrants  for  such  payments,  does  not  apply  to  judgments  against  tbe 
District  of  Columbia ;  and  that  the  Attornej'-General  (12  Op.  Att-Gen., 
221)  has  held  that  said  section  does  not  apply  to  judgments  against  the 
United  States  in  the  Court  of  Claims.    The  Attorney-General  said: 

^'  I  am  advised  that  the  uniform  practice  and  usage  in  the  Treasury 
Department  has  been  to  recognize  assignjuents^*  and  powers  of  attor- 


*  Assignments  have  been  recognized  in  some  cases. 

January  20,  1870,  A.  Grant  <fc  Co.  executed  a  paper,  as  follows: 

*•  Power  of  attorney:  Know  all  men  by  these  presents,  That  the  firm  of  A.  'iraiit 
*fe  Co.  of  Washington,  in  the  District  of  Columbia,  have  made,  constituted,  ami  ap- 
pointerl,  and  liy  these  presents  do  make,  constitute,  and  appoint  W.  S.  Huntiugton  of 
said  city  their  true  and  lawful  attorney,  for  them  and  in  their  name,  place,  and  sttad  to 
demand  and  receive  from  the  Secretary  of  the  V.  S.  Treasury  the  sum  of  .Sl.-'*--*'>l. 
out  of  a  certain  judgment  rendered  on  the  6th  day  of  December,  1869,  for  the  sum  oi 
$34,225.14  by  the  Court  of  Claims,  against  the  United  States  and  in  favor  of  ^M 
tirni  of  A.  Grant  &.  Co.  and  to  sign  and  execute  all  necessary  receipts  and  qnittaiuw 
therefor,  giving  and  granting  to  my  said  attorney  full  power  and  authority  to  d" 
and  iierform  all  and  every  act  and  thing  whatsoever  requisite  and  necessary  to  W 
done  in  and  about  the  premises,  as  fully  to  all  intents  and  purposes  as  I  might  «»r 
could  do  if  personally  present  at  the  <loing  thereof,  with  full  power  of  substitnti'tL 
and  revocation,  hereby  ratifying  and  contirming  ail  that  my  said  attorney  or  his  •«ul»- 
stitute  may  or  shall  lawfully  do  or  cause  to  be  done  by  virtue  hereof. 

In  testimony,"  &c. 

This  was  witnessed,  and  certified  as  acknowledged  before  a  notary  public. 

April  18,  1870,  a  similar  paper  was  executed,  purporting  to  assign  to  Middletoni 
Co.  $5,091.23  of  said  judgment. 

On  the  same  day,  by  report  No.  173954,  the  First  Auditor  reported  to  the  Fii^t 
Comptroller  an  adjusted  account  in  favor  of  said  assignees  for  the  amonntsso  »• 
signed,  respectively,  with  a  residue  of  $28,226.51  in  favor  of  A.  Grant  &  Co. ;  wd 
the  First  Comptroller  certified  the  account  as  stated  by  the  Auditor. 

April  19,  1870,  one  warrant  issued  to  '^  pay  the  parties  as  mentioned  in  the  margic 
of  this  warrant  or  oder."  The  parties  so  mentioned  were  as  stated  by  the  Auditor. 
Separate  drafts  were  issued  by  the  Treasurer  on  this  warrant,  in  favor  of  the  pirties 
and  for  the  amounts  as  stated. 

The  practice  adopted  in  this  case  cannot,  on  legal  principles,  be  sustained,  and  will 
not  be  followed  (Bailey  v.  United  States,  109  U.  S.,  438). 

The  word,  "  claim,"  has  been  defined  in  Claims-Assignment  case  (3  Lawremv. 
Compt.  Dec,  19).  The  definition  given  in  Dowell  r.  Cdrdwell  (4  Sawyer,  22e.'i5fc<'. 
is  not  recognized  as  correct.     See  Bailey  r.  United  States  (109  U.  S.,438). 

This  subject  has  been  discussed  in  a  valuable  work,  from  v  hich  the  foUowiiii;  ex- 
tract is  talten : 

'*  Accounts  and  Claims,  in  their  genf^ral  acceptation  and  meaning,  are  convt-rtiM*- 
terms;  thatis  tosay,  in  tiiat  loose  seuseail  Acconntsare  Claims,  and  all  claims  ar'*  A' - 
counts — whether  simple  or  indisputable  under  plain  provisions  of  law,  or  8ul)j«'it  to 
<lis[mtiitii)n  in  efiuity,  nnpiiriug  spi»cial  or  extraordinary  ofiicial  adjudication  a:i'4 
allowance'  by  tlni  Prosidont.  hrads  of  Dt^partuients,  or  accounting  otficers,  a-'A  '^ 
Hiaiiy  instances  by  subsiMjiiont  provisions  of  law,  on  the  establishment  of  r:;*-;!" 
equity,  to  aurhoriz«^  their  payment. 

But,  arcounts  of  the  latter  description  may  be  contradistinguished  from  the  fonn*:— 
which,  involving  no  question  of  doubt,  or  want  of  appropriation  applicable  to  tl»'W. 
are  therefore  audited  and  passed,  as  a  matter  of  course — whereas,  those  subject  t^^'l''^ 
putation  are  susceptible  ot  being  (biassed  among  '  things  which  one  has  not  in  his  pos- 
session, and  are  wrongfully  withhehl  l»y  another.'  Yet,  also,  mattersof  simple  *of**"",^' 
wherein  the  e<iuity  is  not  disputed,  may  nevertheless,  by  remissness  in  their  mwi^ 
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iu\v  lo  collect  ami  receive  such  Ju«l;riiieiitsfrom  tin*  Tresi-sury  as  valid, 
wlicMi  made  after  the  recovery  of  the  judgment  aiul  befoiti  the  i.s8uing 
of  a  warrant  for  its  paymeut"  (lli  Op.  Att.-Cieii..  2lfl). 

Recognizing  ob  undoubtedly  correct  the  construction  of  section  3477 
of  the  Revised  Stiitutes — that  it  does  not  apply  to  judgments  against 
the  District  of  Columbia — the  effect  is,  not  to  give  to  assignees  of  such 
judgments  a  legal  title  thereto,  or  to  accounting  ollicers  authority  to 
recognize,  or  deal  with,  assignees  or  equitable  owners  thereof.  There 
has  been  no  general  practice  in  the  Treasury  Department  of  recogniz- 
ing assignments  of  judgments.  Such  practice  would  be  unauthorized 
and  unlawful  for  the  reasons  already  stated  (Campbell's  case,  2  Law- 
rence, Compt.  Dec,  2d  ed.,  240 ;  Indorsement  case,  4  Lawrence,  Compt. 
Dee.,  457). 

Inasmuch  as  section  3477  of  the  Revised  Statutes  dties  not  apply  to  a 
jud<rment  against  the  District  of  Columbia,  a  subsisting  and  unrevoked 
liower  of  attorney  authorizing  an  attorney  to  receive  paymeut  thereof 
may  be  lawfully  recognized.  Such  power  of  attorney  will  l>e  valid  as 
an  authority  to  collect  money  thereon. 

As  a  general  rule,  it  is  the  right  of  every  person,  sui  juris,  when  not 
restrained  by  statute,  to  do  by  an  agent,  duly  constituted,  whatever 
such  person  is  capable  of  doing  himself  (Story,  Agency,  §  6;  Wharton,  ^ 
Agency,  §§  8,  9).    This  principle  is  incorporated  into  well-understood 
maxims — qui  per  aUumfa4:it  per  seipsum  facere  ridetur-^^iui  facit  per  ali- 


presentation,  or  the  inapplicability  of  any  appropriation ^  become  claim$  to  be  pros- 
ecated,  in  a  friendly  eeniie,  to  obtain  the  authority  of  a  relief  act.  And  these  distinc* 
tioiifl  iuatify  the  separate  denominationH  of  simple  claims,  and  involved  claims.  There 
are  also  claims  which  may  be  called  absolute  ;  and  there  are  others  that  may  be 
designated  as  discretionary.  Claims,  then,  in  contradistinction  from  accounts,  may  be 
thas  classed  and  defined: 

I.  ShmpU  Claims f  wherein  the  equity  is  clear,  involving  no  dispute;  but  fkom  a  re- 
missness in  their  presentation  during  the  reenlar  course  of  disbursements  being  made 
for  similar  accounts  or  from  the  inappUcability  of  any  existing  appropriation,  require 
to  be  prosecuted,  only  in  a  friendly  sense,  to  obtain  the  authority  of  relief  acts,  for 
their  payment. 

II.  Invoiced  CUumt,  wherein  the  equity  is  not  clear,  but  require  to  be  prosecuted 
and  discussed,  in  order  to  remove  all  doubts  of  their  equity,  and  consequently^'  obtain 
the  authority  also  of  reUef  acts  for  their  payment — being  or  the  nature  of  things  not 
in  possession,  of  which  the  ownership  is  challenged,  and  wrongfully  withheld  by  an- 
other, until  the  adjudication  of  a  proper  tribunal  awards  it  to  the  claimant. 

III.  Ab$olni€  Claims^  also,  there  are,  which  are  of  another  and  higher  order,  being 
baf«d  on  evidences  of  Treasury  securities  and  other  public  obligations,  such  as  certin- 
cateH  of  stock,  treasury  notes,  bounty  land  scrip,  bounty  land  warrants,  bounty 
land  certificates,  Choctaw  scrip,  certificates  of  forfeited  land  stock,  pension  certifi- 
cat^rs,  and  other  evidences  of  public  debt. 

IV.  Ditcretiouary  ClaimB,  also,  there  arc,  being  an  anomalous  cIsha  of  claims,  that 
<lo  not  assort  with  either  of  the  foregoing,  but  rest  entirely  with  the  authority  and 
<liscretion  of  the  heads  of  Depart nientH,  and  the  President,  respectively,  as  ordered  and 
antborized  by  law,  and  the  Constitution,  if  not  in  some  degree  extended  by  usHump- 
tion,  or  forced  coustructiou  of  either. 

I.  Claims  of  the  First  Class  above  mentioned,  may  arise  out  of  the  regular  subject:! 
of  disbursement  by  disbursing  agents  of  the  CJoverunient  und«^r  indefinite  or  spe- 
citic  appropriationft,  in  the  three  following  ways:  Ist,  from  omxa^iom  to  render  such 
ffccoMfilit  to,  or  by,  disbursing  agents  indue  time — ^2d,  from  insufiicient  vouchers  of  such 
accoHnt9,  rendered  to,  or  by,  disbursing  agents  in  due  time — 'M,  from  unsatisf actor jt  adjuat- 
ment,  by  accounting  officers  of  such  accounts  rendered  with  vouchem  to,  and  l)y,  dis- 
bursing agents  of  tne  Government;  either  of  which  defects  may  bo  subsequently  cor- 
rected, and  the  claims  adjusted  by  the  proper  accounting  officers,  under  direction  of 
the  Head  of  Department,  or  the  I^«sident :  Whereupon,  if  they  prove  to  be  based  on  a 
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um  facit  per  se  (Broom,  L<*pvl  Max.,  7  Am.  ed.,  817  ;  3  Op.  Att.Geu.. 
30;  3  Lawrence,  CoiQpt.  Dec,  Introduction,  XLi).  Hence,  the  jnd^'- 
ment  creditor  in  a  Judgment  rendered  against  the  District  of  Cohim- 
bia  may  lawfully  give  a  power  of  attorney  as  stated.  The  agent  iu  such 
case  receives  payment  of  the  judgment,  notin  hisown  right,  but  as  acting; 
for  his  principal,  the  judgment-creditor.  The  act  of  the  agent  in  re- 
ceiving payment  is  the  JUJt  of  the  principal.  The  ([uestion,  what  the 
agent  shall  do  with  the  money  after  he  has  received  payment,  is  one  with 
which  the  United  States  has  no  concern.  It  is  not  doubted,  that,  if  the 
j  udgmen  t-creditor  has,  in  such  case,  for  a  sufficient  consideration,  assigned 
the  judgment  to  the  agent,  he  will  be  protected  by  the  proper  court  of 
equity  in  retaining  the  money  collected  thereon  as  his  own.  That,  bow- 
ever,  is  a  question  to  be  settled  by  the  parties  in  interest,  and  the  courts 
(Trist  V.  Child,  21  Wall.,  441).  The  incorporation  in  such  power  of  at- 
torney of  an  assignment  of  the  judgment  to  the  purchaser  thereof,  or 
an  assignment  by  a  separate  instrument,  while  transferring  no  legal 
title  which  can  be  recognized  in  the  Treasury  Department,  may  be  use 
ful  in  some  respects.  It  may  add  to  the  authority  to  receive  payiueut. 
after  it  is  made,  tbe  force  of  an  estoppel  against  any  claim  by  the  judg- 
ment-creditor (Bailey  r.  United  States,  109  U.  S.,  438).  And,  in  the 
event  of  the  death  of  the  judgment-creditor  before  payment,  it,  perhaps, 
might  give  to  the  power  of  attorney  the  force  of  one  founded  on  a  con- 
sideration, and  so  not  revocable  by  death.     IJut  these  are  questions  nor 


fair  trausaction,  they  are  paid  as  a  luattor  of  course  out  of  some  appropriation  appli- 
cable thereto,  or,  in  default  thereof,  they  may  be  authorized  and  provided  for  by 
specific  acts  of  Congress. 

•2,  Claims  of  the  Second  Class,  although  the  Goyemmeut  cannot  be  sued,  becaii»e, 
by  virtue  of  its  sovereignty,  it  is  courteously  supposed  to  be  incapable  of  wrou^ully 
withholding  justice,  do,  nevertheless,  bear  a  strong  analogy  to  thatlegal  definition  by 
Bouvier,  which  says — *  a  claim  is  a  challenge  of  the  ownership  of  a  thing  wbicha  iuad 
has  not  in  possession,  and  ^s  wrongfully  withheld  by  another.' — BoHvier's  Law  Die- 
tonary — ^Claims,* 

3. — Claims  of  the  Third  Class,  on  the  other  hand,  based  on  evidences  of  Treasury 
securities  and  other  public  obligations  or  assumptions  to  pay,  being  abwlutej  are  ex- 
epmtfrom  any  involvement  of  doubt,  and  are  therefore  no(  withheld — requiring  no  pros- 
ecution, but  only  the  bare  ascertainment  of  their  identity  or  genuineness  iu  auditing, 
passing,  and  reporting  them  for  payment. 

4.  Claims  of  the  Fourth  ClafS  till  the  great  tlood  gates  or  outpourings  of  the  RfrfKue 
whether  realized  or  anticipated.  They  are  of  several  varieties;  which,  iu  some  shajMj 
or  other,  involve  in  their  vortex  every  disbursement  from  the  Treasury,  either  remotely 
or  directly,  by  coutrolHug  the  initiatives  thircto,  in  most  cases,  and  the  realization  of 
many  of  them  when  initiatrcd  by  executive  discretion. 

The  several  varieties  or  descriptions  of  Discretionary  CJaimn  and  the  manner  in  wbi<  h 
a  large  portion  of  theni  ATO  advocated  or  opposed,  and  continued  oi  disallowed,  constituic 
the  great  bane  of  our  practical  Government.  A  minute  statement  of  all  these  varie- 
ties, iu  the  initiations  ot  which  nearly  all  other  claims  may  be  said  to  resolve  themselves— 
more  practically,  at  periods  of  four  years,  though  at  all  times  their  continuance,  with 
few  exceptions,  is  discretionary — will  be  given  on  a  future  occasion.  Iu  the  mean 
time,  there  is  only  room  here  to  remark,  that  a  court,  to  cousist  of  permanent  salaried 
Commissioners  o/ Claims,  would  ^o  a  great  way  to  remedy  many  of  thedefecta  of  uur 
system  in  regard  to  the  adjudication  of  all  descriptions  of  claims,  and  to  establish  nm- 
fonn  rules  of  eciuity  to  govern  the  proceedings  in  their  prosecution.  Such  aprojio- 
sition,  with  a  bill  to  that  crtect,  has  been  report-ed  from  time  to  time  by  committee^ 
of  Congress,  but  as  yet,  without  adoption.  The  report  (House  Document  No.4Jfc:*,  30ih 
Congress,  1st  session)  l)y  the  Hon.  J.  A.  Rockwell,  as  chairman  of  the  committ^'e  of 
claims,  iu  favor  of  this  measure,  is  replete  wifh  important  facts  and  elucidations  of  tbt* 
subject,  setting  forth  the  monstrous  evil  of  the  preseut  system."  (The  Treasury  De- 
partment, &c.,  by  Robert  Mayo,  Washington,  1847,  Vol.  2,  Index,  page  via.) 
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now  requiring  a  decision  (McAllister^s  case,  2  Lawrence,  Oompt.  Dec, 
2d  ed.,  178;  Bond-contiuuance  ca«e  Jd,  218).  The  assignment  might 
also,  perhaps,  be  evidence  of  such  eqai table  right  of  the  partj',  in  whose 
favor  it  is  made,  as  would  enable  him  to  secure  for  such  interest  the 
form  of  protection,  to  which  reference  has  been  made*  (3  Lawrence, 
Compt.  Dec,  lntro<luction,  XLII ;  3  Op.  Att.-Gen.,  30). 


*  Such  power  of  attoruey  and  assignment  may  be  in  the  form  following: 

"KnowaU  men  by  these  presents,  That  I,  Albert  Grant,  of  Washington  City,  in 
the  District  of  Columbia,  in  consideration  of  ten  thousaud  dollars  to  me  paid  by  John 
Smith  of  said  city,  do  hereby  make,  constitute^  and  appoint  said  John  Smith  my  true 
and  lawfnl  attoruey  irrevocable,  for  me  and  in  my  place  and  steady  to  collect  and  re- 
ceive payment  of  a  judgment  rendered  by  the  Court  of  Claims,  In  my  favor  on  the 
lirrtt  day  of  January,  1884,  against  the  District  of  Columbia,  for  teu  thousand  dollars, 
and  to  execute  and  deliver  all  proper  releases  and  acquittances  thereof,  and  to  re- 
ceive, indorse,  ana  receive  payment  of,  any  and  all  warrants  granted,  or  which  may 
be  granted  for  the  purpose  of  making  payment  of  said  judgment,  and  to  receive,  in- 
dorse, collect,  and  receive  payment  of,  any  and  all  checks  and  drafts  issued,  or  which 
may  be  issued  to  make  payment  of  said  warrants,  or  judzmnut. 

And,  in  consideration  of  said  sum  so  paid,  1,  said  Albert  Grant,  do  hereby  sell, 
as.H|tri],aDd  transfer  said  judgment,  and  ail  warrants,  and  drafts  above  mentioned,  to 
Hsid  John  Smith,  and  do  hereby  covenant  and  agree  with  said  Smith,  that  I  have  good 
light,  full  |K>wer,  and  lawful  authority  so  to  sell,  assign,  and  transfer  said  judgment, 
warrants,  and  drafrs,  that  the  same  are  free  from  all  liens,  claims,  and  demands 
tbttreon,  and  that  I  do  and  will  warrant  and  defend  the  full  and  absolute  ri^ht  and 
titk  to  said  judgment,  warrants  and  drafts  iu  suid  Smith,  and  ai^ainst  all  claims  and 
deoiands.  And  I  give  unto  said  Smith  as  my  attoruey,  and  as  my  assignee,  full  power 
to  do  everything  whatsoever,  necessary  under  the  statute  or  executive  regulations,  as 
fully  as  I  could  do  if  personally  present,  hereby  ratifying  and  conhrmingall  that  may 
)»e  done  by  my  said  attorney  by  virtue  hereof.  And  the  power  herein  given  is  ire  vo- 
cable. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  the day  of  ., . 

[SKAL.]" 

This  power  of  attorney  and  assignment  should  be  filed  with  a  certified  copy  of  the 
judgment,  both  constituting  the  voucher  for  the  proper  disbursing  officers  charged 
with  the  duty  of  making  payment. 

For  form  of  execution  and  authentication,  see  Di  Cesnola's  case  (2  Lawrence,  Compt. 
iHc,  2d  ed.,  165). 

Powers  of  attorney  to  collect  judgments  against  the  United  States,  duly  executed 
Qfttr  the  issuing  of  Treasury  warrants  for  the  payments  thereof,  should  be  filed  in  the 
First  Comptroller's  Office.  The  practice  as  to  these  is,  to  note  in  the  Treasury  war- 
rants issued  to  make  payments  of  such  judgments,  the  names  and  addresses  of  the  at- 
torneys, to  whom  the  Treasurer's  drafts  are  to  be  delivered.  The  attorneys,  on  receipts 
of  the  drafts,  present  them  to  the  Deputy  First  Comptroller,  who  makes  indorse- 
ments thereon  as  foUow : 

"First  Comptroller's  Office. 

Payment  to 

John  Smith,  attorney, 

is  authorized  by  virtue  of 
power  filed  in  this  office. 

J.  TARBELL, 

Deputy  Comptroller.^* 

This  is  evidence  of  the  authority  of  the  attorneys  to  indorse  and  collect  the  drafts, 
on  which  evidence  payments  are  made  by  the  Treasurer. 

Section  «S737  of  the  Revised  Statutes  provides,  that : 

''  Ko  contract  or  order,  or  any  interest  therein,  shall  be  transferred  by  the  party  to 
whom  sueh  contract  or  order  is  given  to  any  other  party,  and  any  such  transfer  shall 
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Bat  the  same  rale  applicable  to  jadgmeats  against  the  District  of 
Columbia  cannot  properly  be  applied  to  judgments  against  the  United 
States.  It  is  now  authoritatively  decided,  that  section  3477  of  the  Re- 
vised Statutes  does  apply  to  judgments  against  the  United  States. 

The  late  case  of  Bailey  v.  United  States  (109  U.  S.,  439),  affords  the 
best  instance  of  the  length  to  which  the  Supreme  Court  of  the  United 
States  has  gone  in  expounding  this  view.  In  that  case,  a  decree  had 
been  passed  by  a  United  States  court,  on  March  25,  1868,  for  a  sum  of 
money  in  compensation  for  an  illegal  capture  by  the  United  States,  for 
the  satisfaction  of  which  decree  an  appropriation  by  Congress  was 
necessary.    The  claimants,  on  February  6,  1869,  gave  a  power  of  attor- 


cause  the  annulment  of  the  contract  or  order  transferred,  so  far  as  the  Uoite<l  SUte« 
are  concerned.  All  rights  of  action,  however,  for  any  breach  of  such  con  tract  hy  the 
contracting  parties,  are  reserved  to  the  United  States." 

In  a  note  to  Winthrop's  "Digest  of  Opinions  of  the   Judge- Advocate-General," 
(Washington,  1880,  p.  190)  it  is  said: 

"That  an  assignment  of  a  contract  transfers  no  legal  claim  or  right  of  action  to 
the  assignee,  and  that  a  contract  when  assigned  is  no  longer  binding  upon  the  Unitt^d 
States,  see  Wheeler  r.  United  States,  5  Ct.  CI.,  504;  Wanless  v.  United  States,  6  Id., 
123;  Gill  t'.  United  States,  7  Id.,  523;  Mc  Cord  v.  United  States,  9  Id.,  156;  Francis 
r.  United  States,  11  Id.,  638;  X  Opins.  of  Attys.-Gen.,  523.  But  it  has  been  held  by 
the  Attorney-General  that  the  statute  on  the  subject,  (Sec.  3737,  Rev.  Sts.,)  is  in- 
tended simply  for  the  benefit  and  protection  of  the  United  States,  which,  therefore, 
is  not  compelled  to  avail  itself  of  a  transfer  by  the  contractor  to  annul  the  contract, 
but  may  recognize  the  same  and  accept  and  pay  the  assignee  [Bailey  r.  United  SUt«s 
109  U.  S.,  438].  *  Were  it  to  be  held,'  observes  the  Attorney-General,  *  that  a  trans- 
fer of  an  interest  would  absolutely  avoid  the  contract,  it  would  enable  any  party  mak- 
ing a  contract  with  the  UnitM  States  to  avoid  it  by  simply  transferring  an  interest 
therein,  which  is  a  construction  manifestly  inadmissible.*  Opinion  in  the  case  of  the 
*  fifteen  ]>er  cent,  contracts,'  of  April  27,  1877,  (XV  Opins.,  23H. )  And  similarly  held 
by  the  same  authority  in  a  later  opinion  of  March  7,  1879,  (XVI  Opins.,  278)— that 
while  the  United  States  may  avail  itself  of  an  assignment,  to  declare  the  contract  an- 
nnlled,  it  is  not  required  to  do  so,  but,  if  deomed  to  bo  for  its  interest,  may  recognize 
the  assignee.  But  it  is  clear  that  an  ofiincr  of  the  army  could  not  pro])erly  assume  to 
treat  an  assignment  of  a  contract  (or  interest  therein)  as  valid,  without  the  anthoritv 
and  direction  of  the  Secretary  of  War.  That  for  a  mail  contractor  to  contract  with 
another  person  to  transport  the  mail  for  him.  and  as  his  servant  or  employee,  whs 
not  an  aasignnuMit  of  his  contract  with  the  United  States,  was  held  in  the  recont 
case  of  Frve  r.  Kurdick,  67  Maine,  AO^." 

In  the  same  work  (p.  191)  it  is  also  said  : 

"  Where,  by  a  written  agreement  between  a  contractor  and  another  party,  the  latter 
was  empowered  to  receive  the  payments  from  the  United  States,  in  consideration  of 
which  he  undertook  to  continue  and  complete  the  work  contracted  for,  held  that 
Buch  agreement  was  a  power  coupled  with  an  interest,  and  operated  as  a  transfer 
within  the  meaning  of  section  3737,  Revised  Statutes." 

In  support  of  which  there  are  cited  the  ^'Opinions  of  the  Attorney-General  of  April 
27,  1877,  (XV  Op.,  236),  and  March  7,  1879,  (XVI  Op.,  278),  also  Francis  r.  United 
States,  11  Ct.  CI.,  6:W." 

But  this  does  not  seem  to  take  into  view  section  3477  of  the  Revised  Statutes,  or 
its  effect  in  making  assignments  void.  It  is  clear  that  a  claim  against  the  Unit^ti 
States  cannot  be  assigned,  and  that  a  power  of  attorney  cannot  he  executed  90  a$  io  h 
coupled  with  an  interest,  which  will  entitle  the  aafiignee  of  a  claim  to  demand  throagh  ex* 
ecutive  officers  payment  of  the  United  States  (Di  Cesnola's  case,  2  Lawrence,  Compt. 
Dec,  2d  ed.,  152  ;  Keyser's  case,  4  Lawrence,  Compt.  Dec,  263,  332,  353),  And  it  is 
well  settled,  that  a  power  coupled  with  an  interest  is  irrevocable,  when  sach  power 
can  be  lawfully  created  (Hunt  v.  Rousmaniere's  Admr's.,  2  Mason,  244;  Wheeler  r. 
Knaggs,  8  Hammond,  Ohio,  169;  McDonald  r.  Admr.  of  Black,  20  Ohio,  185;  7  Op. 
Att.-Gen.,  35). 
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sey  to  one  Gk>deffiroy  to  collect  the  amonnt  which  should  be  appropri- 
ated in  satisfaetion  of  the  decree.  One  year  and  five  months  later^  on 
Jaly  7, 1870,  the  appropriation  was  made ;  and  thereafter  the  money 
was  paid  by  the  Treasury  officials  to  Godeffroy  on  the  power  of  attor- 
ney of  February  6, 1869.  Godeffroy  failed  to  account  to  the  claimants 
for  the  money,  and  they  brought  suit  against  the  United  States,  assert- 
ing the  invalidity  of  the  power  of  attorney  to  Godeflfroy,  by  virtue  of 
the  statute  under  consideration,  and  demanding  payment  to  themselves 
of  the  amount  appropriated. 
Harlan,  Judge,  in  delivering  the  opinion  of  the  court,  says,  that : — 

"A  mere  x)ower  of  attorney  given  before  the  warrant  is  issued — so 
long  at  least  as  it  is  unexecuted — may  undoubtedly  be  treated  by  the 
claimant  as  absolutely  null  and  void  in  any  contest  between  him  and 
his  attorney  in  fact.  And  it  may  be  so  regarded  by  the  officers  of  the 
Oopemment  whose  duty  it  is  to  adjust  the  claim  and  issue  a  warrant 
for  its  amount.  But  if  those  officers  chose  to  make  payment  to  the  per- 
son whom  the  claimant,  by  formal  power  of  attorney,  has  accredited  to 
them  as  authorized  to  receive  payment,  the  claimant  cannot  be  per- 
mitted to  make  his  own  disregard  of  the  statute  the  basis  for  impeach- 
ing the  settlement  had  with  his  ageut.  To  hold  otherwise  would  be 
inconsistent  with  the  ruling  heretofore  made — and  with  which;  upon  con- 
sideration, we  are  entirely  satisfied — that  the  purpose  of  Congress,  by  the 
enactments  in  question,  was  to  protect  the  Government  against  frauds 
upon  the  part  of  claimants  and  those  who  might  become  interested  with 
them  in  the  prosecution  of  claims,  whether  before  Congress  or  the  sev- 
eral Departments.  The  title  of  the  act  of  1853  suggests  this  purpose. 
It  is  to  prevent  frauds  upon  the  Treasury.  An  effectual  means  to  that 
end  was  to  authorize  the  officers  of  the  Government  to  disregard  any 
assignment  or  transfer  of  a  claim,  or  any  power  of  attorney  to  collect  it, 
unless  made  or  executed  after  the  allowance  of  the  claim,  the  ascertain- 
ment of  the  amount  due  thereon,  and  the  issuing  of  the  warrant  for  the 
payment  thereof.  Other  sections  of  the  statute — those  forbidding  offi- 
cers of  the  Government  and  members  of  Congress  from  prosecuting  or 
becoming  interested  in  claims  against  the  Government,  and  those  pun- 
iBhing  the  bribery  or  undue  influencing  of  such  officers  or  members — 
sustain  the  view,  that  what  was  in  the  mind  of  Congress  was  to  protect 
the  Government  in  the  matter  of  claims  against  it." 

The  Comptroller,  therefore,  in  certifying  a  balance  on  a  judgment 
against  the  United  States  in  the  Court  of  Claims,  must  certify  such 
balance  in  favor  of  the  judgment-creditor,  and  cannot  recognize  any  as- 
signment thereof;  and  the  Treasury  warrant  for  payment  must  also  be 
in  favor  of  the  judgment-creditor.  That  construction  of  section  3477  of 
the  Bevised  Statutes,  which  renders  it  inapplicable  to  powers  of  attor- 
ney to  collect  such  judgments,  will  not  be  acquiesced  in.  The  opinion 
of  the  Attorney-General  in  Brooke's  case  (12  Op.  Att.-Gen.,  221)  is  no 
longer  to  be  recognized  as  correct  on  this  subject  It  is  in  conflict  with 
the  decision  in  the  case  of  Bailey  v.  United  States  (109  U.  S.,  439).  A 
jttdgment  against  the  United  States  is  a  ^^claim^  within  the  meaning  of 
section  3477  of  the  Bevised  Statutes.  The  Supreme  Court,  in  the  case 
last  cited,  says  that  the  purpose  of  the  statutes,  fix>m  which  this  section 
was  taken,  was,  '^  to  prevent  frauds  upon  the  Treasury.    An  effectual 


116  First  Comptroller's  Office^  Treasury  Department. 

means  to  that  end  was  to  authorize  the  officers  of  the  Oovernment  to  dis- 
regard any  assignment  or  transfer  of  a  claim,  or  any  power  of  attorney  to 
collect  it,  unless  made  or  executed  after  tbe  allowance  of  the  claim,  the 
ascertainment  of  the  amount  due  thereon,  and  the  issuing  of  the  war- 
rant for  the  payment  thereof."    Bailey  r.  United  States  (109  U.  S.,  439)*. 

The  judgment-creditor  maj,  even  before  the  issuing  of  a  warrant  to  pay 
the  Judgment,  lawfully-  execute  a  power  of  attorney,  authorizing  any 
person  therein  named  to  receive,  but  not  to  indorse,  or  collect,  the  Treas- 
urer's draft,  which  may  be  issued  in  paj'ment  of  any  warrant  granted 
after  the  execution  of  such  power  of  attorney. 

But  before  a  Treasury  draft  issued  to  make  payment  of  the  judgment 
can  be  delivered  under  such  power  of  attorney,  a  release  of  the  right  to 
receive  the  draft  will  be  required  from  the  attorney  of  record  of  such 
judgment-creditor,  because  the  Regulations  of  the  Treasury  Depart- 
ment on  this  subject  give  sucL  attorney  '*the  right  to  receive  any  draft 
therein"  (Dunnegan's  case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  OG).  Tbe 
attorney  of  record  cannot, /or  his  services  as  such,  or  for  advances  of 
money  prior  to  judgment,  have  anj'  lien  upon  such  draft  (Di  Cesnola's 
case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  152).  But  the  retainer  of  an  at- 
torney is  made  in  view  of  the  Regulations  mentioned,  which  in  eftect 
become  a  part  of  the  contract  of  retainer,  and  so  give  him  a  right  to  the 
possession  of  the  draft.    This  right  is  one  attached  bj^  the  Regulations 


*The  presout  case  may  weU  illustrate  the  necessity  for  section  3477  of  the  Revised 
Statntes,  and  the  danger  of  recognizing  any  assignment  even  of  a  judgment.  Siuce 
the  judgment  in  this  case  was  rendered,  Henry  S.  Davis  tiled  in  the  First  Comptrol- 
ler's office  two  papers,  which  he  alleges,  were  executed  by  Alhert  Grant,  February  10. 
1875,  professing,  in  consideration  of  8*2,000,  to  assign  to  said  Davis,  and  to  emj>ower 
him  to  collect,  *^  the  balance  of  the  claim  of  said  grant  against  the  United  States,  aris- 
ing out  of  a  contract  of  A.  Grant  &  Co.,  with  said  Government  for  the  erection  of  a 
fire-proof  store-house  at  Schuylkill  *  *  *  ;  the  amount  of  said  claim  being  about 
$14,000,  and  is  a  balance  due  said  grant,  caused  by  an  error  in  the  rendering  of  a  judg- 
ment in  the  •  ■  *  Court  of  Claims  (oth  Ct.  CI.,  ':30),"  which  **  claim  is  now  pend- 
ing on  petition  before  Congress."  The  act  of  January  5,  1S83  ('22  Stat.,  750),  under 
which  the  judgment  herein  was  rendered,  was  not  passed  at  the  date  of  these  papers. 
Said  Davis  now  claims  that  he  is  the  owner  of  the  judgment,  while  Grant  alleges,  that 
no  sale  or  assignment  of  the  claim  was  ever  made  by  him ;  that  he  holds  a  paper  ex- 
ecuted to  him  by  Davis,  of  the  same  date,  of  February  10,  1875,  and  showing  that  no 
assignment  of  any  claim  was  made,  except  as  security  for  a  loan  of  $2,000,  which,  he 
further  alleges,  has  been  ]>aid,  and  that  for  other  reasons  he  is  not  even  indebted  to 
Davi9  for  money  advanced  by  way  of  loan  or  otherwise.  It  is  understood,  also,  that 
other  parties  are  claiming  an  interest  in  the  judgment  nnder  assignments  made  since 
it  was  rendered. 

There  can  be  no  safety  for  the  Government  in  paying  its  creditors,  except  by  dis- 
regarding all  assignments  of  claims,  of  whatever  character,  unless  made  and  executed 
in  the  mode,  and  at  the  time,  authorized  by  section  3477  of  the  Revised  Statutes. 

It  may  be  possible  that  a  case  may  arise  in  which  it  should  be  held  that  the  legal 
title  to  a  claim  has  passi'd  to  an  assignee  by  estojjpel.  (McNeil  r.  The  Tenth  National 
Bank,  4()  New  York,  325;  Cowdrey  r.  Vandenburgh,  101  U.  S.,575;  McKnight  r.  The 
United  States,  'JH  V.  S.,  1S5 ;  Kelley  r.  The  lioard  of  Public  Works,  75  Va.,  2^1: 
Ballard  Pavement  Co.  r.  Maiulel,  2  MacArthur,  351 ;  Neuchatel  Co.'s  case,  16  Ct.  CI, 
593;  Wharton,  Ev.,  1170:  1  DiHou,  MunicipaU'orp.,  2t)2  ;  Angel  &  Ames,  Corp.,  309). 
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to  the  relation  of  attorney  and  client ;  it  is  one  of  personal  trast  and 
confidence  (Wharton,  Agency,  §§  28,  276,  579,  709 ;  In  the  matter  of 
Bleakley,  6  Paige,  Ch.  311 ;  Hitchcock  v.  McGehee,  7  Port,  556 ;  John- 
son V.  Ganningham,  1  Ala.,  249;  Kellogg  &  Co.  v.  Norris,  10  Ark.,  18; 
Ratcliflf  r.  Baird,  14  Tex.,  43  ;  Pollard  v.  Eowland,  2  Blackf.,22;  Bond- 
Continuance  case,  2  Lawrence,  Compt.  Dec.,  2d  ed.,  224).  Hence,  upon 
the  death  of  such  attorney,  the  right  to  receive  the  draft  does  not  pass 
to  his  legal  representatives.  The  client  has  reposed  no  personal  confi- 
dence in  them,  and  has  not  agreed  to  trust  to  their  discretion  or  judg- 
ment as  to  the  custody  of  the  draft. 
No  assignment  of  the  judgment  will  be  recognized. 

Treasury  Department, 

First  Comptroller's  Office,  February  18, 1884. 


IK  THE  MATTER  OF  THE  VALIDITY  OF  AN  ASSIGNMENT  OF  A  CLAIM 
AGAINST  THE  UNITED  STATES,  AND  OF  A  POWER  OF  ATTORNEY  TO  RE- 
CEIVE POSSESSION  OF  A  DRAFT  ISSUED  IN  PAYMENT  OF  SUCH  CLAIM, 
AND  ALSO  PAYMENT  THEREOF,  WHICH  ASSIGNMENT  AND  POWER  WERE 
EXECUTED  BEFORE  SAID  CLAIM  HAD  A  LEGAL  EXISTENCE,  AND  WHILE 
IT  WAS  DEPENDENT  ON  AN  ACT  OF  CONGRESS  THEREAFTER  TO  BE 
PASSED.— GRANT  AND  DAVIS  CASE . 


1.  Section  3477  of  the  Revised  Statutes  generally  exteods  to  all  claims  against  the 

United  States,  liquidated,  or  nnliquidated. 

2.  A  claimant,  who,  in  violation  of  said  section,  execntes  a  power  of  attorney  author- 

izing an  agent  to  receive  payment  of  such  claim,  i^  estopped  from  asserting 
the  invalidity  of  such  power  of  attorney,  after  payment  has  heen  made  under  it 
by  officers  of  the  Government  acting  in  good  faith  without  objection,  or  revoca- 
tion of  the  power,  by  the  claimant. 

3.  Where  no  estoppel  arises  from  warranty,  recital,  or  otherwise,  a  release  or  convey- 

ance operates  ouly  on  existing  rights. 

4.  Contracts  will,  by  construction,  generally  be  held  as  only  intended  to  apply  to  exist- 

ing rights:  when  in  terms  they  are  made  and  intended  to  be  applicable  to  expect- 
ancies, which  are  merely  naked  possibilities,  they  are  inoperative,  unless  made 
operative  by  warranty  or  recital,  in  good  faith  upon  a  sufficient  consideration  : 
when  in  terms  they  are  made  and  intended  to  apply  to  rights  which  have  no  legal 
existence,  and  which  can  have  none  except  by  force  of  a  law  to  be  thereafter 
passed,  they  are  void  on  grouuds  of  public  policy. 

At  the  December  term,  1869,  of  the  Court  of  Claims  A.  Grant  &  Co. 
recovered  jndgmeut,  as  the  record  shows,  against  the  United  States  for 
$34,225.14  (Grant  &  Co.'s  case,  5  Ct.  CI.,  71).  Albert  Grant,  the  surviv- 
ing member  of  the  firm  of  A.  Grant  &  Co.,  claimed  that  the  evidence 
proved  a  right  to  recover  $48,241.43,  and  that,  in  fact,  the  court  in- 
tended to  render  a  judgment  for  this  sum  instead  of  $34,225.14 — the 
difference  being  $14,016.29.  The  judgment,  as  rendered,  became  final 
and  anchangeable  by  the  adjournment  of  the  court  in  1870.  Subse- 
quently, Albert  Grant  memorialized  Congress  to  authorize  the  court  to 
re-open  and  re-adjudicate  the  case  upon  the  evidence  theretofore  sub- 
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mitted.  Pending  this  memorial,  on  the  10th  of  February,  1875,  Grant, 
by  an  instrument  in  writing,  as  it  states,  in  consideration  of  $2,000, 
assigned  to  Henry  S.  Davis  all  of  the  balance  of  his  claim  arising  out 
of  the  contract  sued  on  in  said  case  in  said  court,  being  *'  the  bal- 
ance due  the  said  Albert  Grant  [and]  caused  by  an  error  in  the  render- 
ing of  a  judgment  in  the  United  States  Court  of  Claims.''  On  the 
same  day  Grant  executed  a  power  of  attorney  in  terms  "  irrevocable," 
authorizing  Davis  to  collect  from  the  Treasury  Department  said  bal- 
ance so  claimed  to  be  due.  The  assignment  and  power  of  attorney 
were  not  filed  in  the  office  of  the  First  Comptroller  until  March  8, 1884. 
On  the  same  date  of  the  execution  of  said  assignment  and  power  of 
attorney,  February  10,  1875,  Davis  executed  to  Grant  a  paper  agreeing, 
"  when  said  claim  is  collected  •  •  •  ,  to  pay  in  cash  all  of  said 
claim  unto  the  said  Albert  Grant,  or  his  order,  except  the  sum  of  two 
thousand  dollars."* 

On  Grant's  memorial  the  following  act  of  Congress  was  passed,  and 
approved  January  5,  1883  (22  Stat.,  750)  :— 

"That  the  Court  of  Claims  be,  and  it  is  hereby,  directed  to  re  open 
and  re-adjudicate  the  case  of  Albert  Grant  and  Darius  Jackson  (doing 
business  as  A.  Grant  and  Company)  upon  the  evidence  heretofore  sub- 
mitted to  the  said  court  in  said  cause  (fifth  Court  of  Claims  Reports, 
page  eighty),  and  if  said  court  in  such  re-adjudication  shall  find  from 
such  evidence  that  the  court  gave  judgment  for  a  different  sum  than 
the  evidence  sustains  or  the  court  intended,  it  shall  correct  such  error 
and  adjudge  to  the  said  Albert  Grant  such  additional  sum  in  said  cause 
as  the  evidence  shall  justify,  not  to  exceed  fourteen  thousand  and  six- 


•The  a^ssignment,  power  of  attorney,  aud  agreement  are  a»  follows: — 

"  Meniorandum  of  an  agreement  made  and  entered  into,  tbis  10th  day  of  February, 
A.  D.  187,'),  by  and  between  Albert  Grant,  of  the  city  of  VVashington,  in  the  District 
of  Columbia,  of  the  first  part,  and  Henry  8.  Davis,  of  the  same  place,  of  the  second 
part,  witnesseth  :  That  the  said  party  of  the  first  part  hereto  doth,  for  a  valuable  con- 
sideration, to  wit,  the  sum  of  two  thousand  dollars  to  him  in  hand  paid  by  the  party 
of  the  second  i)art  hereto,  the  recei[)t  of  which  is  hereby  acknowledged,  hereby  as- 
sign, transfer,  and  set  over  unto  the  said  Henry  S.  Davis  all  of  the  balance  of  the 
claim  of  the  said  Albert  Grant  against  the  United  States,  arising  out  of  a  contract  of 
A.  Grant  &  Co.  with  said  (iovernment,  for  the  erection  of  a  tire-proof  storehouse  at 
SchuylkillArsenal,  Philadeli>bia,  Pennsylvania  ;  the  amount  of  said  claim  being  abont 
fourteen  thonsand  dollars,  and  is  the  balance  due  the  said  Albert  Grant  caused  by  an 
error  in  the  rendering  of  a  judgment  in  the  United  States  Couit  of  Claims,  recorded 
among  the  records  of  said  court,  Reports,  v<d.  5,  page  80. 

[The  claim  as  aforesaid  is  now  pending  on  i)etiti(m  before  Congress,  and  has  passed 
unanimously  the  Committee  of  Claims  of  the  House  of  Representatives.] 

For  the  faithful  performance  of  this  agreement  on  the  part  of  the  said  Albert 
Grant,  he  doth  by  these  presents  hereby  bin<l  himself,  his  heirs,  executors,  and  ad- 
ministrators in  the  penal  sum  of  two  thonsand  dollars,  to  be  recovered  by  judgment 
of  court,  or  otherwise,  should  there  be  any  default  whatsoever  in  any  part  of  this 
agreement  on  his  ))art. 

In  testimony  whereof  the  said  parties  hereto  have  interchangeably  affixed  their 
signatures  and  seals  the  dav  and  year  tirst  aforesaid. 

''ALBERT  GRANT,     [skal.] 

*'  Witnesses  : 

♦*R.  W.  DOWXMAX, 

**0.  C.  Gkekx." 


'TOWER   OF   ATTORNEY. 


"Know  all  men  by  these  presents  that  I,  Albert  Grant,  of  the  city  of  Washington, 
in  the  District  of  Columbia,  have  made,  constituted,  and  appointed,  and  by  these 
presents  do  make,  constitute,  and  appoint,  Henry  S.  Davis,  of  the  same  place,  my  true 
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teen  dollars  and  twenty-nine  cents ;  and  the  amount  by  re-adjudication 
in  fovor  of  the  said  Albert  Orant  shall  be  a  part  of  the  original  jndg- 
ment  in  the  cause  recorded  in  the  fifth  Court  of  Claims  Beports  page 

eighty." 

After  the  passage  and  approval  of  this  act,  the  Court  of  Claims  did 
re-open  and  re-adjudicate  the  case,  and,  on  the  original  evidence  sub- 
mitted therein,  corrected  its  error,  and  June  11, 1883,  adjudged,  a>spaH 
of  the  original  judgment  in  the  case^  the  additional  sum  of  $14,016.29. 
(Grant  v.  United  States,  18  Ct.  CI.,  732.) 

From  this  last  action  of  the  Court  of  Claims  the  United  States  ap- 
pealed to  the  Supreme  Court  of  the  United  States,  which  latter  court, 
on  motion,  dismissed  the  appeal.  (United  States  r.  Grant,  p.  110,  U, 
S.,  225.) 

January  25, 1883,  Henry  S.  Davis  filed  an  intervening  petition  in  the 
case  of  Grant  v.  The  United  States  in  the  Court  of  Claims,  setting  up 
his  claim  under  the  assignment  and  power  of  attorney  executed  by 
Grant  as  above  mentioned ;  in  which  petition  Davis  "respectfully  sub- 
mits that  he  ought  to  be  admitted  to  control,  or  to  participate  in  con- 
trolling, such  proceedings  as  may  be  necessary  and  proper  to  the  re- 
adjudication  of  the  said  cause,  as  by  the  said  act  of  Congress  provided ; 
and  to  that  end  he  prays  that  he  may  be  permitted  to  designate  an  at- 
torney of  this  court,  with  full  power  and  authority  in  that  behalf,  and 
that  such  other  action  may  be  taken  by  the  court  in  the  premises  as  it 
may  seem  meet  and  proper  to  the  petitioner's  case." 

March  22, 1883,  a  motion  was  made  to  strike  this  petition  from  the 

record.    Upon  this  motion  the  court  journal  shows  the  following  entry : — 

"  April  23,  1883.— The  petition  of  Henry  8.  Davis  for  leave  to  inter- 
vene in  this  case  was  withdrawn  by  the  court." 

and  Uwfnl  attorney  irrevocable,  for  me  and  in  my  name,  place,  and  stead,  hereby  re- 
voking and  annniliog  all  former  powers  of  attorney  or  antnorizations  whatever  in  the 
premises,- to  collect  from  the  Treasury  Department  of  the  United  States  the  full  and 
complete  sum  of  about  fourteen  thoasand  dollars,  the  same  being  the  balance  of  an 
amount  due  me  by  the  Government,  arising  out  of  my  contract  for  the  erection  of  a  fire- 
proof storehouse  at  Schuylkill  Arsenal, Philadelphia, Pennsylvania;  and  in  considera- 
tion of  the  fact  that  the  said  Henry  S.  Davis  hath  advanced  and  paid  me  the  sum  of 
two  thousand  dollars  on  the  amount  due  me  as  aforesaid,  I  do  hereby  constitute  these 
letters  of  attorney  irrevocable  on  ray  part ;  and  to,  from  time  to  time,  furnish  any 
farther  evidence  necessary,  or  that,  may  be  demanded,  giving  and  granting  to  my  said 
attorney  full  power  and  authority  to  do  and  perform  all  and  every  act  and  thing 
whatsoever  requisite  and  necessary  to  be  done  in  and  about  the  premises,  ly  fully  to 
all  inteute  and  purposes  as  I  might  or  could  do  if  personally  present  at  tne  doing 
thereof,  with  full  power  of  substitution  and  revocation,  and  to  receipt  and  sign  aU 
vouchers;  hereby  ratifying  and  confirming  all  that  my  said  attorney  or  his  substitute 
may  or  shall  lawfulhr  do  or  cause  to  be  done  by  virtae  hereof. 

In  witness  whereof  I  hereunto  set  my  baud  and  seal  this  tenth  day  of  February, 
eighteen  hundred  and  seventy -five. 

"ALBERT  GRANT,    [mal.] 

"Witncesee; 

"  R.  W.  DOWNMAN, 

**  O.  C.  Greek." 

*'  Received  from  Albert  Grant  an  aseisument  of  a  claim,  of  which  the  foregoing  la  m 
^P7>  ^ith  full  power  of  attorney  to  collect  the  same  from  the  Treasury  of  the  United 
States,  and  when  said  claim  is  collected  I  promise  to  pay  in  cash  all  of  said  claim 
unto  the  said  Albert  Grant,  or  his  order,  except  the  sum  of  two  thousand  dollars. 

"H.  8.  DAVIS." 
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February  27,  1884,  Grant  executed,  and  on  the  next  day  filed  with  the 
First  Comptroller,  an  instrument,  which  recites  that,  iu  consideration 
of  $5,000  paid  by  Belden  Noble,  he,  said  Grant,  appoints  said  Noble  his 
attorney  irrevocable — '^hereby  annulling  and  revoking  all  former  powers 
of  attorney  J  whatever,  in  the  premises --to  Gollect  from  the  Treasury  of  the 
United  States  $5,000,  hereby  assigned  to  him  as  a  part  of  the  judgment 
of  $14,016.29,"  rendered  in  favor  of  Grant  in  the  Court  of  Claims  June 
11,  1883,  in  accordance  with  the  act  approved  January  5,  1883  (22  Stat., 
750) — giving  to  said  attorne}^  full  power  to  do  every  necessary  act,  to 
receive  and  receipt  for  a  warrant  for  said  sum  so  assigned,  and  to  in- 
dorse the  name  of  Grant  to  any  check  or  warrant  that  may  be  given  in 
payment  thereof.* 

Grant  alleges,  and  Davis  denies,  that  the  former  has  repaid  thelatter 
the  $2,000  advanced  by  him  February  10,  1875.  Davis  asks  that  his 
power  of  attorney  be  recognized  by  the  Treasury  Department,  and  that 
the  warrant  to  be  issued  in  payment  of  the  said  sum  of  $14,016.29  may  be 
delivered,  and  the  amount  thereof  may  be  paid,  to  him.  Grant  insists 
that  the  warrant  shall  issue  in  his  favor,  and  that  the  draft  in  payment 
thereof  shall  be  delivered  to  Noble. 

May  20,  1884,  the  case  was  orally  argued  before,  and  printed  briefs 
were  submitted  to,  the  First  Comptroller. 

Hon.  John  Pool  and  Henry  E,  Davis  for  Ilenry  S.  Davis : 

*' Davis  is  entitled  to  receive  and  collect  the  warrant  to  be  issued  in 
payment  of  the  amount  adjudicated  by  correction  as  part  of  the  original 
judgment. 

Two  objections  are  suggested  against  this  right :  1.  That  Grant  has 
constituted  another  attorney  in  fact  siace  the  passage  of  the  act  of  Jan- 
uary 5, 1883 ;  and,  2,  That  the  assignment  and  power  of  attorney  to  Davis 
are  void  by  reason  of  section  3477,  Revised  Statutes. 

I.  The  power  of  attorney  to  Davis  is  irrevocable.  The  instrument  so 
provides  in  terms,  being  a  power  given  for  a  valuable  consideration  duly 
recited.    The  donor  cannot  revoke  a  power  so  given.  • 

This  is  conclusive  of  the  case,  unless  all  ettect  is  to  be  denied  the 
power  of  attorney  by  reason  of  the  section  referred  to;  for  the  power  of 
attorney  being  given  due  effect,  the  existence  or  non-existence  of  au  as- 
sign men  t  becomes  quite  immaterial. 

n.  The  other  objection  is  equally  untenable.  A  consideration  of  it 
involves  examination  of :  1,  The  subject  matter  of  the  Jissignment  and 
power  of  attorney ;  and,  2,  The  object,  scope,  and  application  of  the 
law  relied  on. 

1.  The  subject  matter  was  not  a  claiin  upon  the  United  States  within  tk 
meant  mi  of  that  law.  ^ 

(rt.)  What  is  such  claim  upon  the  United  States?  Deady,  J.,  in 
Dowell  V,  Cardwell  thus  answers  this  question:  Within  the  meaning  and 
intent  of  section  3477,  Revised  Statutes,  a  'claim  upon  the  United 
States '  is  something  in  the  nature  of  a  (Umaml  for  damages  arising  out 
of  some  aUcfjed  act  or  omission  of  the  Government,  not  provided  for  or 
acknowled{/ed  by  law.     As  the  term  imports,  it  is  something  asked  for 


•The  residue  of  the  JiKli^ineiit  is  withheld  until  the  result  of  a  suit  is  kuowu,  in 
which  the  Uuited  States  is  plaiutitf  iij^aiust  (Irant  and  others. 
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ordemaaded  on  the  ofie  hand  and  not  admitted  or  allowed  on  the  other. 
When  the  demand  is  admitted,  authorized  or  provided  for  by  law,  it  is 
not  a  mere  claim,  bat  a  debt.    (4  Sawyer,  228-9). 

A  ^ claim  upon  the  United  States'  is,  then,  a  demand,  as  of  right,  for 
compensation,  in  respect  of  which  both  the  liability  of  the  United  States 
and  the  amonnt  to  be  paid  are  yet  to  be  established.  And  the  sncess- 
fnl  prosecution  of  such  a  claim  necessarily  involves,  (1)  establishing  the 
facts,  and  (2)  fixing  the  liability  of  the  Gk>vemmeut  thereunder. 

(b.)  Grant's  application  to  Congress  was  in  no  sense  a  ^  claim  upon  the 
United  States.' 

The  payment  on  the  judgment  of  the  Court  of  Claims  operated  a  full 
dischai^e  to  the  United  States,  touching  all  of  the  matters  involved  in 
the  controversy.  (See.  12,  Op.  Att.-Gen.,  217.)  Prom  this  point.  Grant's 
so-called  ^  claim'  was  merely,  that,  by  an  error,  not  of  the  United  States, 
but  of  the  Court  of  Claims,  the  Government  had  profited  at  his  expense ; 
in  respect  of  enabling  that  court  to  correct  which  error.  Grant  made  no 
demand  but  an  appeal  to  Congress. 

The  granting  that  appeal  was  wholly  matter  of  grace  with  the  Gov- 
ernment. 

After  the  judgment  of  the  Court  of  Claims  in  the  premises,  what  had 
Grant  in  respect  of  which  he  might  assert  a  'claim  upon  the  United 
States  f '    Absolutely  nothtTig.    He  was  wholly  at  the  mercy  of  Congress. 

If  satisfied  in  the  sum  in  which  it  was  originally  rendered,  there  was 
an  end  of  value  in  the  judgment,  unless,  as  turned  out  to  be  the  fact, 
it  ought  to  have  been  rendered  for  a  larger  sum.  The  possibility  of  such 
event  was  all  that  Grant  had.  This  was  not  a  right  against  the  Oovern- 
ment  in  respect  of  which  a  demand  might  be  made.  Whatever  it  was,  it 
was  as  '  part  of  the  judgment,'  as  incident  thereto,  but  in  no  sense 
any  longer  a  ^  claim '  of  any  sort. 

The  court  had  techincally  lost  jurisdiction  over  the  subject-matter; 
its  term  had  expired.  Grant's  memorial  was,  that  Congress  might  re- 
invest the  court  with  the  necessary  jurisdiction  in  the  premises;  not 
that  the  United  States  might  be  declared  liable  in  any  particular,  nor 
that  he  might  adduce  testimony  to  establish  any  fact. 

Congress  enacted  that  the  court  should  re-open  aud  re-adjudicate  the 
case  upon  the  testimony  already  submitted,  and  that  any  correction  of 
error  in  the  premises  should  be  a  part  of  the  original  judgment  in  the 
cause.    Assuredly,  this  was  not  its  way  of  dealing  with  a  claim." 

The  Supreme  Court  said : 

The  act  of  Congress,  in  its  legal  effect,  is  nothing  more  than  a  direc- 
tion to  the  Court  of  Claims  to  entertain  an  application  to  correct  an  error 
in  the  entry  of  one  of  its  former  judgments.  The  readjudication  ordered 
is  to  be  upon  the  old  evidence,  and,  if  an  error  is  found,  the  correction 
is  to  be  made,  not  by  rendering  a  new  judgment,  but  by  amending  the 
old  one,  (Uniteil  States  v.  Grant,  110  U.  S.,  226.) 

At  the  time  the  assignment  and  power  of  attorney  were  executed  the 
subject-matter  of  the  instruments  was  then  ni>t  a  claim.  It  had  passed 
from  the  category  of  claims  into  that  of  judgments ;  aud  a  judgment  is 
not  acclaim  upon  the  United  States'  within  the  meaning  of  the  section 
of  the  Revised  Statutes  relied  ou  (12  Op.  Att.-Gen.,  216).  Only  the 
rectification  of  the  judgment  was  sought  on  the  evidence  already  sub- 
mitted, and  in  res|)ect  of  which  no  consideration  could  be  urged,  no 
instrumentality  used,  no  influence  exerted,  save  only  by  sheer  operation 
of  the  thing  itself. 

2.  Been  were  the  subject- matter  of  Oranfs  application  a  ^  claim  upon  the 
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United  States^'  the  assignment  and  poiver  of  attorney  in  qn^sstion  are  not 
within  the  contemplation  of  section  3477,  Revised  Statutes, 

Sectioa  3477  applies  only  to  unliquidated  and  unadjudicated  claims 
upon  the  Uaited  States,  from  which  category  Grant's  application  to 
Congress  must  be  excluded.  Bat  even  were  we  to  concede  that  the 
language  of  that  section  is  sufficiently  comprehensive  to  include  a  so- 
called  claim  of  the  character  of  Grant's,  after  the  rendition  of  the  erro- 
neous judgment,  still  the  assignment  of  such,  or  a  power  of  attorney  to 
collect  it,  executed  before  its  allowance,  would  not  offend  against  the 
law. 

In  United  States  v,  Gillis  (95  U.  S.,  414),  it  was  ruled,  that  an  unad- 
judicated,  unliquidated  claim  before  the  Court  of  Claims  is  within  the 
provisions  of  the  statute.  In  Irwin  t?.  United  States  (97  U.  S.,  392),  it 
was  held  that  the  passing  of  a  claim  to  an  assignee  in  bankruptcy  is  not 
within  the  prohibition.  In  Spofford  v.  Kirk,  (id,  484),  it  was  held,  that 
accepted  orders  transferring  part  of  the  expected  proceeds  of  an  unad- 
judicated  claim  were  void  under  the  statute ;  and  that  was  the  most  ob- 
jectionable case  conceivable,  as  it  did  not  convey  away  the  whole  of  the 
claim,  but  only  a  part,  thus,  in  reality,  *  multiplying  the  persons  with 
whom  the  Government  has  to  deal.'  In  Goodman  v,  Niblack  (102  U.  S., 
556),  it  was  held,  that  in  a  general  assignment  for  the  benefit  of  cred- 
itors a  claim  against  the  Government  would  pass,  notwithstanding  the 
statute. 

See  Bailey  v.  United  States  (109  U.  S.,  432). 

In  Spofford  v.  Kirk  (97  U.  S.,  489,  490),  it  is  said  :— 

*  The  intention  of  Congress  must  be  discovered  in  the  act  itself.  It  was 
entitled  "An  act  to  prevent  frauds  upon  the  Treasury  of  the  United 
States."  •  *  •  What  the  frauds  were  against  which  it  was  intended 
to  set  up  a  guard,  and  how  they  might  be  perpetrated,  nothing  in  the 
statute  informs  us.  We  can  only  infer  from  its  provisions  what  the 
frauds  and  mischiefs  had  been,  or  were  apprehended,  which  led  to  itfl 
enactment. 

^One,  probably,  was  the  possible  presentation  of  a  single  claim  by  more 
than  a  single  claimant,  the  original  and  his  assignee,  thus  raising  the 
danger  of  paying  the  claim  twice  or  rendering  necessary  the  investiga- 
tion of  the  validity  of  an  alleged  assignment.  Another,  and  greater 
danger,  was  the  possible  combination  of  interests  and  intluences  in  the 
l^rosecntion  of  claims  which  might  have  no  real  foundation.' 

And  so  in  Goodman  c.  Niblack  (L02  U.  S.,  ^^*^-iy\)). 

The  assignment  and  power  of  attorney  to  Davis  are  not  within  the 
prohibition  of  the  statute.  The  mischiefs  held  by  the  Supreme  Court 
to  be  aimed  at  by  the  statute  imply  that  a  claim  to  be  within  its  intent 
must  involve  establishment  by  act  or  participation  of  the  claimant  or  ap- 
plicant^ such  as  production  of  evidence ;  for  it  is  at  combinations  to  press 
and  establish  claims  by  fraudulent  means  and  iniiuences,  that  the  stat- 
ute strikes.  Necessarily,  the  danger  thus  contemplated  can  inure  only 
at  the  hands  of  claimants  and  their  allies ;  and  the  statute  has  no  apppli- 
cation  except  to  claims  upon  the  United  States  lying  at  large,  to  he 
presented,  prosecuted,  and  established  by  instrumentalities,  and  liquid- 
ated by  the  aid  of  processes,  within  the  control  or  participation  of  the 
person  applying  to  Congress,  the  courts,  or  the  departments  in  the 
premises. 

This  view  is  sustained  by  what  has  been  laid  down  hy  the  EKecntiye 
Department,  as  well  as  by  the  adjudications  already  noticed.  Thus,  in 
Brooke's  case  (12  Op.  A|;t.-Gen.,  216,  220-2),  Attorney-General  Stanbery 
held  that  a  judgment  ot  the  Court  of  Claims  is  not  to  be  coosidere*!  still 
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in  the  light  of  a  claim  upon  the  United  States  within  the  meaning  of 
the  statute  in  question,  but  that  such  judgment  may  be  freely  assigned 
before  the  issue  of  a  warrant,  &c.,  notwithstanding  that  statute;  and 
in  expressing  this  opinion  he  relies  for  support  on  the  uniform  practice 
of  the  Treasury  Department. 

And  another  and  decisive  test  in  this  connection  is  that  pointedly 
suggested  by  the  decisions  of  the  Supreme  Court  above  noticed,  which 
are  all  to  the  effect,  that  a  ^ claim'  may  be  assigned,  notwithstanding 
the  statute,  when  the  assignment  is  not  within  the  evils  aimed  at  by 
the  statute.  In  Erwin  v.  United  States  (97  U.  S.,  392),  the  court  said: 
^The  passing  of  claims  to  heirs,  devisees,  or  assignees  in  bankruptcy  is 
not  icithin  the  evil  at  tchich  the  statutes  aimed,^  and  is  therefore  allowable. 
And  in  Goodman  v,  Niblack,  it  was  held  that  passing  a  claim  upon  the 
United  States  in  a  general  assignment  for  the  benefit  of  creditors  did 
not  come  ^ii7t^Atn  th^  evil  which  Congress  sought  to  suppress' by  the 
statute. 

The  late  case  of  Bailey  v.  United  States  affords  the  best  instance  of 
the  length  to  which  that  court  has  gone  iu  expounding  this  view.  In 
that  case  a  decree  had  been  passed  by  a  United  States  Court,  on  March 
25th,  1868,  for  a  sum  of  money  in  compensation  for  an  illegal  capture 
by  the  United  States ;  for  the  satisfaction  of  which  decree  an  appropri- 
ation by  Congress  was  necessary.  The  claimants,  on  February  6th,  1869, 
gave  a  power  of  attorney  to  one  Godeffroy  to  collect  the  amount  which 
should  be  appropriated  in  satisfaction  of  the  decree.  One  year  and  five 
months  later^  on  July  7th,  1870,  the  appropriation  was  made;  and  there- 
after the  money  was  subsequently  paid  by  the  Treasury  officials  to 
Godeffroy  on  the  power  of  attorney  of  February,  1869.  Godeffroy  failed 
to  account  to  the  claimants  for  the  money,  and  they  brought  suit  against 
the  United  States,  assertiug  the  invalidity  of  the  power  to  Godeffroy, 
by  virtue  of  the  l{^w  under  consideration,  and  demanding  payment  to 
themselves  of  the  amount  appropriated.  The  court  affirmed  the  action 
of  the  Court  of  Claims  in  denying  their  petition. 

After  citing  the  preceding  cases,  the  Supreme  Court  says: 

'  These  cases  show  that  the  statutes  in  question  are  not  to  be  inter- 
preted according  to  the  literal  acceptation  of  the  words  used.  They  show 
that  there  may  be  assignments  or  transfers  of  claims  against  the  Govern- 
ment such,  for  instance,  as  those  passed  upon  in  Erwin  v.  United  States, 
and  in  Goodman  v.  Niblack,  which  are  not  forbidden  by  those  statutes. 

In  the  case  before  us  no  question  arises  as  to  the  transfer  or  assign- 
ment of  a  claim  against  the  Government.  The  question  is  whether  pay- 
ment to  one,  who  has  been  authorized  to  receive  it  by  the  power  of  at- 
torney, executed  before  the  allowance  of  the  claim  by  the  act  of  Con- 
fess, was  good  as  between  the  Government  and  the  claimant,  where, 
at  the  time  of  payment,  such  power  of  attorney  was  unrevoked.  •  •  • 
A  mere  power  of  attorney  given  before  the  warrapt  is  issued — so  long, 
at  least,  as  it  is  unexecuted — may  undoubtedly  be  treated  by  the  claim- 
ant as  absolutely  null  and  void  in  any  contest  between  him  and  his 
attorney  in  fact,  and  it  may  be  so  regarded  by  the  officers  of  the  Gov- 
ernment, whose  duty  it  is  to  adjust  the  claim  and  issue  a  warrant  for 
its  amount.  But  if  those  officers  choose  to  make  payment  to  the  persons 
tchom  the  claimant  by  formal  power  of  attorney  has  a>ccredited  to  them^  as 
anthorized  to  receive  payment,  the  claimant  cannot  be  permitted  to 
make  his  own  disregard  of  the  statute  the  basis  for  impeaching  the  set- 
tlement had  with  his  agent.  •  •  •  An  effectual  means  to  [the]  end 
[sought  by  the  statute]  was  to  authorize  the  officers  of  the  Government 
to  disregard  any  assignment  or  transfer  of  a  claim,  or  any  power  of  at- 
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torney  to  collect  it,  uuless  made  or  executed  after  the  allowance  of  the 
claim,  the  ascertainment  of  tbe  amount  due  thereon,  and  the  issuing  of 
the  warrant  for  the  payment  tlieroolV 

In  other  words,  the  object  being  to  protect  tbe  Government,  the  stat- 
ute becomes  fufictiis  o^io  when  the  need  of  such  protection  is  removed; 
and  the  Treasury  officers,  if  they  see  fit  and  are  satisfied  that  all  dan<^ers 
aimed  at  by  the  statute  no  longer  threaten,  may  recognize  an  assign- 
ment or  power  of  attorney,  notwithstanding  its  execution  before  the 
allowance  of  a  claim.  This  view  is  in  exact  accordance  with  the  familiar 
principle  that  when  the  reason  of  a  rule  no  longer  exists,  the  rule  it^lf 
will'not  be  applied.     Cessante  ratione  legis  cessat  ipsa  lex. 

The  case  under  consideration  is  pre-eminently  a  case  demanding 
such  treatment. 

First.  There  could  in  this  case  be  no  multiplication  of  persons  with 
whom  the  Government  was  to  deal.  The  case  was  alreaxly  adjudicated; 
the  claimants  were  ascertained,  and  the  presentation  of  their  claim  in 
all  its  details  and  in  every  respect  wa«  of  unalterable  record.  The  Court 
of  Claims  was  to  deal  with  a  case  already  wholly  made  up,  already  pre- 
sented by  claimants  already  ascertained,  on  issues  already  defined,  and 
in  the  light  of  evidence  already  adduced.  It  was,  therefore,  impossible 
to  add  anything  to  the  case,  either  as  to  the  record  on  which  it  was  to 
be  adjudicated,  or  the  i)ersons  in  respect  of  whom  it  was  to  be  presented 
and  urged.  There  wa«,  then,  wholly  wanting  any  possibility  of  the 
*  presentation  of  a  single  claim  by  more  than  a  single  claimant,'  or  of  *  mis- 
ing  the  danger  of  paying  the  claim  more  than  once.' 

Second,  i^or  could  there  bo  any  opening  the  way  to  improper  indu- 
ences  on  the  tribunal  charged  with  the  adjudication.  Apart  from  the 
fact  that  the  high  character  of  the  tribunal  precludes  such  i)resumption, 
there  was  nothing  which  any  one  might  do  in  the  direction  of  the  *com- 
bination  of  interests  and  influences  in  the  prosecution  of  a  claim  which 
might  have  no  foundation'  suggested  as  the  greater  danger  td  be  pro- 
vided against.  Such  combination  could  operate  only  through  the  pro- 
duction of  evidence  in  support  of  a  claim,  and  other  kindreil  instrumen 
talities:  for  the  fraud  feared  goes  to  the  foundation  of  the  claim;  and 
the  possibility  of  corrupting  officials,  especially'  judicial  officers,  not  only 
has  never  been  suggested  in  this  connection,  but  also  it  is  not  to  be 
thought  of  as  in  the  mind  of  Congress.  Certainly,  the  greatest  danger 
of  manufacturing  claims  is  to  be  entertained  with  respect  to  those  pre 
sented  to  Congress;  and  it  would  be  monstrous  to  suppose  that  Con 
gress  deemed  it  necessary  to  pass  that  statute  to  deliver  itself  from 
temptation. 

The  case  of  this  assignment  is  wholly  without  the  purview  of  the 
statute  in  question  ;  the  aim  of  the  memorial  and  the  provision  of  Con- 
gress absolutely  excluded  all  instrumentalities  and  processes  in  aid  of 
a  conclusion  in  the  matter  which  a  party  interested  could  by  any  possi- 
bility control  or  in  any  way  participate  in,  and  none  of  the  suggested 
dangers  could  threaten  the  Government  in  the  premises. 

It  follows  from  this  consideration  of  the  subject: 

1.  That  the  power  of  attorney  of  February  10,  1875,  is  irrevocable  by 
Grant; 

2.  That  the  power  of  attorney  should  not  and  cannot  be  disregarded 
by  the  Treasury  officials;  and 

;5.  That  the  attorney  constituted  by  that  power  is  entitled  to  rK'eive 
and  collect  tlie  warrant  issuable  in  payment  of  the  subject-matter  to 
which  it  applies.'' 
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Ron.  Green  B.  Raum  and  John  B.  Sic  eat  for  Albert  Grant: 

**The  application  of  Davis  should  be  denied,  for  the  following  reasons 
in  addition  to  those  stated : 

I.  Because  the  proposition  involved  has  been  refused  by  the  Court 
of  Claims,  and  by  the  First  Comptroller,  and  is  therefore  res  adjudicata, 

II.  For  the  reason  that  the  instruments  exhibited  by  the  applicant, 
purporting  to  be  an  assignment  and  power  of  attorney,  and  upon  which 
the  application  is  founded,  are  declared  by  law  to  be,  and  are,  abso- 
lutely null  and  void. 

1.  In  support  of  the  first  proposition,  attention  is  called  to  the  facts 
that,  on  the  25th  day  of  January,  1883,  Davis  filed  an  intervening  pe- 
tition, praying  to  be  heard  in  connection  with  the  trial  of  the  cause 
npou  identically  the  same  grounds  that  he  now  here  asks  to  be  recog- 
nized as  attorney  in  fact.  March  22, 1883,  Grant  filed  a  motion  to  strike 
David's  petition  from  the  record. 

On  Apnl  23,  1883,  Davis  was  notified  by  the  court  that  the  motion 
to  strike  his  ]>etition  from  the  record  would  be  sustained  unless  his  pe- 
tition was  withdrawn — leave  to  do  which  was  granted.  Whereupon 
Davis's  attorneys — ^being  the  same  engaged  in  this  proceeding — with- 
drew the  petition. 

2.  Attention  is  also  called  to  the  Equity  cause  No.  8,604,  Supreme 
Court  of  the  District  of  Columbia,  the  record  of  which  is  made  a  part 
hereof.  In  this  cause,  on  the  12th  of  June,  1883,  Browning  and  others, 
I»etitioning  creditors,  filed  a  creditor's  bill  against  Albert  Grant.  The 
hill  pra3'ed  for  an  order  to  enjoin  and  restrain  the  defendant,  Grant, 
from  collecting  the  identical  judgment  that  is  the  subject  of  this  con- 
troversy. On  the  25th  day  of  October,  1883,  after  a  full  hearing  on  the 
hill  and  answer,  the  i [function  was  refused  and  the  bill  was  dismissed, 
uixm  the  ground,  that  a  subsequent  indebtedness  could  not  be  made 
a  lien  upon  a  judgment  in  favor  of  the  defendant  Grant,  in  the  Court 
of  Claims. 

3.  It  is  within  the  knowledge  and  recollection  of  the  First  Comp- 
troller, that  some  months  ago  Davis  was  heard  at  length  by  his  counsel 
ui>()n  the  question  now  here  again  presented,  and  that  sufficient  cause 
was  not  disclosed  by  Davis  for  granting  his  application,  to  require  a 
rt'i^ponse  from  Grant. 

In  support  of  the  second  proposition — the  proposed  assignment, 
[K>wer  of  attorney,  and  contract  between  Grant  and  Davis  bear  date 
February  10, 1875,  almost  eight  years  prior  to  the  passage  of  the  act  of 
Januarj'  5,  1883. 

Said  assignment  and  iK>wer  of  attorney  are  void,  because  in  violation 
of  section  3477,  R.  8. 

Now,  if,  on  the  10th  day  of  February,  1875,  Grant  had  a  claim  upon 
the  United  States  for  about  fourteen  thousand  dollars,  and  if  that  claim 
was  the  subject  of  the  alleged  assignment  and  power  of  attorney  to 
Henry  S.  Davis,  as  represented  in  his  application  herein,  it  is  clear  from 
the  law  and  the  facts,  that  such  assignment  and  power  of  attorney  are 
void. 

In  the  instrument  purporting  to  be  an  assignment,  the  matter  pur- 
porting to  be  assigned  is  called  <  the  balance  of  the  claim  of  the  said 
All)ert  Grant  against  the  United  States.' 

In  the  receipt  executed  by  Davis  explanatory  of  the  transaction,  Davis 
calls  it  a  claim. 

Grant  has  revoked  and  annulled  said  power  of  attorney.  He  insists 
that  a  power  of  attorney  giving  authority  to  make  a  valid  indorsement 
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of  the  draft  issued  in  payment  of  said  judgment  must  be  executed  after 
the  date  of  the  action  of  the  Court  of  Claims  in  correcting  said  judgment 
if  not,  in  fact,  after  the  date  of  the  draft  itself. 

When  the  Court  of  Claims  failed  to  satisfy  the  whole  claim,  left  aa 
unpaid,  unprovided-for,  and  unascertained  balance,  and,  from  any  eaase, 
became  powerless  to  afford  relief,  then  Grant  certainly  had  a  claimable 
interest ;  and  when  he  petitioned  Congress  for  relief,  it  seems  clear  that 
he  had  a  claim  upon  the  United  States.  It  wa8  a  claim  for  money,  and 
was  not  less  a  claim,  because  in  the  prosecution  of  it  a  particular  method 
for  satisfying  it  was  suggested  and  adopted.  But  a  claim  need  not  be 
a  claim  for  money,  for  a  claim  is  defined  to  be '  the  assertion  of  a  liability 
to  the  party  making  it  to  do  some  service,  or  pay  a  sum  of  money'  (16 
Pet.,  539).  It  was  as  certainly  a  claim  upon  the  United  States,  as  it 
would  or  could  have  been,  had  Congress  been  asked  to  directly  appro- 
priate a  certain  sura  of  money  to  satisfy  it. 

Davis  declares  this  interest  to  have  been  'absolutely  nothing.'  He 
probably  declares  too  much  for  the  logic  of  his  position.  ^Absolutely 
nothing'  could  hardly  be  the  subject  of  an  assignment.  A  more  rational 
definition  of  this  interest  and  right  is  that  it  was  something  /  and  that 
if  it  was  anything  it  was  a  claim,  and,  if  a  claim  at  all,  must  have  been 
a  claim  upon  the  United  States,  and,  as  such,  unassignable. 

The  literature  of  Davis's  application  touching  the  character  of  the 
claim,  when  it  had  reached  the  Courtof  Claims  for  re-adjudication,  de- 
serves special  notice.    He  says : — 

'Only  the  rectification  of  the  judgment  was  sought  on  the  evidence 
already  submitted  and  in  the  breast  of  the  court,  which  could  not  be 
added  to  or  taken  from  by  one  jot  or  tittle,  and  in  respect  of  which  no 
consideration  could  be  urged,  no  instrumentality  used,  no  influence  ex- 
erted, save  only  b}'  sheer  operation  of  the  thing  itfeelf.' 

This  subtle  reasoning  on  the  vitality  of  the  aforesaid  'absolutely  noth- 
ing' which,  by  some  process,  became  something — by  'sheer  operation  of 
the  thing  itself — will  hardly  avail,  because  the  theory  is  confronted  on 
every  baud  bv  the  fiicts.  The  claim  would  have  forever  remained  im- 
developed,  for  all  that  it  would  or  could  have  done  '  by  sheer  operation 
of  itself.'  It  would  never,  of  itself,  have  assunjed  form  and  substana*. 
It  was  as  helpless  and  uuwieldly  as  the  majority  of  claims  that  are 
favorably  considered  by  Congress,  and  it  recinired  years  of  persistent 
labor  to  secure  the  passage  of  the  measure  of  relief.  When  this  was 
accomplished,  inasmuch  as  the  *•  ascertainment  of  the  amount  due'  was 
yet  to  be  done,  it  was  still  a  '  claim  upon  the  United  States.'  When  the 
Court  of  Claims  resumed  jurisdiction  of  the  case,  under  the  jirovlsions 
of  the  acit  of  Congress  of  Januarv  5,  liS83,  it  continued  to  be  a  'claim 
upon  the  United  States.'  (United  States  r.  Gillis,  05  U.  S.,  416.)  The 
case  was  re-adjudicated  on  the  evidence  that  had  been  submitted  to 
the  court.  The  court  might,  in  the  exercise  of  the  jurisdiction  coafer- 
red  by  the  act  of  Congress,  have  given  judgment  for  any  sum  not  ex- 
ceeding $14,010.29,  or  might  have  refused  to  render  judgment  for  any 
amount  whatever,  just  as  they  might  find  from  the  evidence.  The  case 
being  as  far  as  possible  from  'ascertainment,'  continued  to  be  a  'claim 
upon  the  United  States'  until  June  11, 1883,  when,  upon  '  asoertainmeut 
of  the  amount  due,'  the  original  judgment  was  corrected. 

Reference  is  made  to  the  opinion  in  a  case  reported  in  4  Sawyer, 
228-9.    The  language  quoted  is  : 

'When  the  demand  is  admitted,  authorized,  or  provided  for  by  law,  it 
is  not  a  mere  claim,  but  a  debt.' 
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But  this  ainount  was  not  <  admitted,'  for  it  was  resisted  by  the  Attor- 
ney-General in  the  Goart  of  Claims  up  to  the  very  hour  when  the  judg- 
ment was  corrected  ;  nor  was  it'authorized  or  provided  for  by  law' within 
the  meaning  of  that  phrase,  for  if  it  had  been  such  resistance  would  have 
been  impossible. 

During  all  these  proceedings  in  Congress  and  the  court,  the  claim 
never,  ^by  sheer  operation  of  itself,' exhibited  the  slightest  vitality;  but 
it  maintained  its  supineness  and  inactivity  throughout  all  struggles  for 
its  success, doing  nothing  to  distinguish  it  from  other  'claims  upon  the 
United  States.' 

The  opinion  in  United  States  v.  Gillis  (95  U.  S.,  407),  was  announced 
October,  1877,  and  reviews  at  length  the  former  decision  of  that  court 
upon  this  point.  After  reciting  the  material  part  of  section  3477,  B.  S.^ 
the  opinion  says : 

The  seventh  section  enacts  that  'Hhe  provisions  of  this  act,"  as  also 
those  of  the  prior  act  of  July  29, 1846,  entitled  ''An  act  in  relation  to  the 
payment  of  claims,"  shall  apply  and  extend  to  all  claims  against  the 
United  States,  whether  allowed  by  special  acts  of  Congress,  or  arising 
under  general  laws  or  treaties,  or  in  any  manner  whatever. 

No  language  could  be  broader  or  more  emphatic  than  these  enact- 
ments. The  words  embrace  every  claim  against  the  United  States,  how- 
ever arising,  of  whatever  nature  it  may  be,  and  whenever  and  wherever 

presented. 

•  •••••• 

We  think,  therefore,  the  act  of  1853  is  of  universal  application,  and 
covers  all  claims  against  the  United  States  in  every  tribunal  in  which, 
they  may  be  asserted. 

This  opinion  is  to-day  the  undisturbed  judicial  interpretation  of  sec-, 
tion  3477  of  the  Revised  Statutes  of  the  United  States.    It  is  too  per- 
spicuous to  be  misunderstood.    It  decides  the  question  now  and  here 
under  consideration  beyond  a  cavil  or  a  doubt. 

In  conclusion  it  is  respectfully  insisted : 

1st.  That  the  questions  involved  in  this  proceeding  have  heretofore 
been  determined  in  consonance  with  the  views  herein  presented  by  the 
Court  of  Claims,  and  afterwards  by  the  honorable  First  Comptroller, 
and  that  the  case  should  be  treated  as  res  adjudicata. 

2d.  That  the  alleged  assignment  and  power  of  attorney  exhibited  by 
the  applicant  are  "  absolutely  null  and  void,"  and 

3d.  That  the  application  of  Henry  S.  Davis  to  be  recognized  as  my 
attorney  in  feet  ought,  therefore,  to  be  denied." 


Decision  by  William  Lawrence,  First  Comptroller. 

The  questions  involved  in  this  case  have  been  argued  with  great 

ability.    They  arise  under  section  3477  of  the  Bevised  Statutes,  which 

is  as  follows : 

^^All  transfers  and  assignments  made  of  any  claim  upon  the  United 
States,  or  any  of  part  or  share  thereof,  or  interest  therein,  whether  abso- 
lute or  conditional,  and  whatever  may  be  the  consideration  therefor,  and 
all  powers  of  attorney,  orders,  or  other  authorities  for  receiving  pay- 
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ment  of  anysuch  claim,  orof  any  part  or  share  thereof,  shall  be  absolutely 
null  and  void,  unless  they  are  freely  made  and  executed  in  the  presence 
of  at  least  two  attesting  witnesses,  after  the  allowance  of  such  a  claim, 
the  ascertainment  of  the  amount  due,  and  the  issuing  of  a  warrant  for 
the  payment  thereof.  Such  transfers,  assignments,  and  powers  of  at- 
torney, must  recite  the  warrant  for  payment,  and  must  be  acknowledged 
by  the  person  making  them,  before  an  officer  having  authority  to  take 
acknowledgments  of  deeds,  and  shall  be  certified  by  the  officer;  and  it 
must  appear  by  the  certificate  that  the  ofiicer,  at  the  time  of  the  ac- 
knowledgment, read  and  fully  explained  the  transfer,  assignment,  or 
warrant  of  attorney  to  the  person  acknowledging  the  same." 

Under  this  section  it  is  clear,  that  the  assignment  and  power  of  attor- 
ney executed  by  Grant  to  Davis  were,  and  are,  void.  It  may  now  be 
regarded  as  settled  law,  that  the  statute  against  the  assignment  of 
claims  and  against  powers  of  attorney  for  receiving  payments  thereof- 
Revised  Statutes,  section  3477 — generally  extends  to  all  claims  against 
the  United  States,  whether  liquidated  or  unliquidated.  In  the  recent 
case  of  Bailey  and  others  v.  The  United  States  (109  U.  S.,  432),  it  ap- 
peared, that,  by  a  decree  made  March  25,  18G8,  by  the  district  court  of 
the  United  States  for  the  southern  district  of  !N^ew  York,  certain  fixed 
sums  were  found  due  from  the  United  States,  respectively,  to  William 
Bailey  and  other  parties  named,  on  account  of  the  illegal  capture  of  the 
British  steamer  Labuan  and  her  cargo  by  a  cruiser  of  the  United  States. 
On  the  6th  of  February,  18G9,  these  parties,  by  power  of  attorney,  con- 
stituted A.  E.  Godeft'roy  their  attorney,  with  authority  to  receive  said 
money  from  the  United  States.  The  act  of  July  7,  i870  (16  Stat.,  649), 
appropriated  money  to  pay  the  decree.  The  money  was,  by  the  direc- 
tion of  the  then  First  Comptroller,  paid  by  the  Treasurer  of  the  United 
States  to  the  attorney,  a  proper  warrant  having  first  issued  in  favor  of 
the  parties  named  as  creditors  in  the  decree.  These  parties,  claiming 
that  the  power  of  attorney  was  void,  and,  therefore,  that  the  payment 
was  unauthorized,  sued  the  United  States  in  the  Court  of  Claims  to  re- 
cover the  money.  The  case  having  been  appealed  to  the  Supreme 
Court,  Harlan,  t7.,  in  delivering  the  opinion  of  the  court,  said  that: 

"  A  mere  power  of  attorney  given  before  the  warrant  is  issued — so 
long  at  least  as  it  is  unexecuted — may  undoubtedly  be  treated  by  the 
claimant  as  absolutely  null  and  void  in  any  contest  between  him  and 
his  attorney  in  fact.  And  it  may  be  so  regarded  by  the  officers  of  the  got- 
ernment  whose  duty  it  is  to  adjust  the  claim  and  issue  a  warrant  for  its 
amount.  But  if  those  officers  chose  to  make  payment  to  the  person 
whom  the  claimant,  by  formal  power  of  attorney,  has  accredited  to  them 
as  authorized  to  receive  payment,  the  claimant  cannot  be  permitted  to 
make  his  own  disregard  of  the  statute  the  basis  for  impeaching  the  settle- 
ment had  with  his  agent." 

Thus — to  apply  what  was  said  to  the  facts  of  that  case — the  Court 
distinctly  held  that  the  power  of  attorney  to  receive  payment  of  a  sum 
of  money  ^ed  by  decree  of  court  might  be  regarded  as  7X)id  "  b}'  the  offi- 
cers of  the  government  whose  dut^'  it  is  [was]  to  adjust  the  claim  and 
ue  a  warrant  for  its  amount.'"    They  certainly  could  not  treat  such 
veroi  attorney  as  void,  unless  the  statute  made  it  so,  and  so  the 
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statute  does.  This  subject  has  been  elsewhere  somewhat  fully  consid- 
ered (Claims  assignment  case,  3  Lawrence,  Compt.  Dec,  13).  The  case 
of  Bailey  and  others  v.  The  United  States  (109  U.  S.,  432)  further  decides, 
that,  if  the  officers  of  the  Treasury  Department,  upon  the  invitation^ 
and  by  the  unrevoked  authority,  of  the  claimant  entitled  to  payment,  do, 
in  violation  of  law,  make  a  payment  to  an  attorney,  such  claimant,  who 
is  in  pari  delicto,  is  estopped  from  saying  that  the  payment  was  illegal. 
The  law  leaves  both  parties,  the  officers  of  the  Treasury  and  the  claim- 
ant, where  it  finds  them,  according  to  the  maxim,  in  pari  delicto  potior  est 
conditio  defendentis  et  possidentis.  Thus,  the  Government  is  saved  from 
liability,  and  is  protected,  not  because  the  act  of  its  officers  in  making 
payment  was  legal,  but  because  the  claimant  is  in  a  position,  in  which 
he  cannot  assert  the  illegality.  The  principle  of  estoppel,  thus  asserted, 
is  too  well  known  to  require  a  citation  of  authorities  in  support  of  it. 
^^  The  law  will  not  assist  any  one  in  recovering  a  demand  which  origin- 
ates in  a  breach  or  violation,  on  his  part,  of  its  principles  and  enactments  " 
(Hatch  V.  Mann,  15  Wend.,  46,  Simpson  v.  Bloss,  7  Taun.,  246).  This 
principle,  so  applied,  is  necessary  to  prevent  collusion  between  a  claim- 
ant and  his  attorney,  by  means  of  which  payment  might  be  demanded  by 
each  in  saccession.  It  is.  not  necessary  to  decide  whether  the  Govern- 
ment could  escape  liability  to  the  original  claimant,  if  its  officers  should 
make  payment  to  an  agent  after  notice  of  the  revocation  of  the  power 
of  attorney,  which  in  terms  purported  to  authorize  him  to  receive  such 
payment.  A  claimant,  having  given  a  power  of  attorney  void  in  law, 
may,  perhaps,  have  a  locus  penitentim — a  right  to  repudiate  his  illegal 
action,  on  proper  notice  to  the  Treasury  Department  at  any  time  before 
the  execation  of  the  purpose,  for  which  such  power  of  attorney  was  given. 
If  section  3477  of  the  Bevised  Statutes  can  be  held  as  inapplicable  to  a 
decree  or  judgment,  it  certainly  is  applicable  to  such  claim  as  the  one 
in  this  case,  which  purports  to  be  assigned  by  Grant  to  Davis.  It  is 
urged  on  behalf  of  the  claimant,  Davis,  citing  Do  well  v.  Card  well  (4  Saw- 
yer, 228),  that  section  3477  only  applies  to  '<  something  in  the  nature  of 
a  demand  for  damages  arising  out  of  some  alleged  act  or  omission  of 
the  Government,  ru>t  yet  provided  for  or  acknowledged  by  lawP  Such 
construction  has  never  been  adopted  in  the  Treasury  Department,  and 
is  in  direct  opposition  to  the  statute,  and  to  the  opinions  of  the  Supreme 
Court.  It  would  practically  nullify  the  statute.  But  if  such  construc- 
tion be  adopted,  it  is  fatal  to  the  claimant,  Davis.  The  claim,  which 
Grant  assumed  to  have  when  he  made  the  so-called  assignment  to  Davis, 
certainly  was  "  not  •  •  •  provided  for  or  acknowledged  by  law." 
The  assignment  of  such  claim,  if  recognized  as  valid,  will  defeat  the 
purposes  which  the  statute  was  designed  to  carry  out.  Thus,  the  Su- 
preme Court  in  Goodman  v.  Niblack  (102  XT.  S.,  560)  said  that  the  mis- 
chiefs designed  to  be  remedied  by  the  statute  "  are  mainly  two  ^ : 

^^  First,  The  danger  that  the  rights  of  the  government  might  be  em- 
barrassed by  having  to  deal  with  several  persons  instead  of  one,  and  by 
the  introduction  of  a  party  who  was  a  stranger  to  the  original  transaxition, 
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Second,  That,  by  a  transfer  of  snch  a  claim  against  the  government 
to  one  or  more  persons  not  originally  interested  in  it,  the  way  might  l)e 
conveniently  opened  to  snch  improper  influences  in  prosecuting  th^  claim 
before  the  departments^  the  courts,  or  the  Congress^  as  desperate  cases, 
when  the  reward  is  contingent  on  success,  so  often  suggest. 

Both  these  considerations,  aK  well  as  a  careful  examination  of  tlie 
statute,  leave  no  doubt  that  its  sole  purpose  was  to  protect  the  govern- 
ment, and  not  the  parties  to  the  assignment." 

If  the  assignment  to  Davis  be  recognized,  the  Government  will  be 
embarrassed  "  by  the  introduction  of  a  party  who  was  a  stranger  to  the 
original  tra^isactimi.^^  The  assignment  might  open  the  way  "  to  8uch 
improper  influences  in  prosecuting  the  claim  before  •  •  ♦,  the 
courts,  or  the  Congress,  as  desperate  cases,  when  the  reward  is  contin- 
gent on  success,  so  often  suggest." 

It  is  urged  that  an  assignment  does  not  oflPend  against  the  statute, 
unless  the  claim  involves  "  establishment  by  act  or  participation  of  the 
claimant."  This  claim  does  involve  such  establishment,  unless  it  be 
assumed  that  the  original  claimant  will  be  indifferent  to  its  success; 
and  what  is  worse,  it  invites  all  the  influences,  which  its  purchaser  conld 
exert  upon  Congress  and  the  courts.  The  statute  was  manifestly  de- 
signed to  prevent  the  enlistment  of  outside  influences  in  favor  of  a 
claim — that  is,  the  influence  *'of  a  party  who  was  a  stranger  to  the 
original  transaction." 

It  is  claimed  that  the  power  of  attorney  to  Davis  is  irrevocable.  Bnt 
it  is  void,  and  needs  no  revocation  ;  and  it  is  inoperative  for  other  rea. 
sons  (Cliffs  case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  187). 

Such  power  of  attorney  cannot  be  operative  against  the  "  regulation8\ 

of  the  Treasury  Department.    These  provide,  as  to  drafts  issued  in  pay. 

ment  of  judgments  of  the  Court  of  Claims,  that: — 

*'The  persons  certified  by  said  court  as  the  attorneys  of  rexjord  shjill 
be  regarded  as  such  by  this  [the  Treasury]  Department,  and  be  entitled 
to  receive  the  drafts  in  such  cases  "  (Cliffs  case,  2  Lawrence,  Compt.  Dec., 
2d  ed.,  193). 

The  Court  of  Claims  has  certified  another  party  as  such  attorney.  He 
is  dead.  His  legal  representative  has  no  right  to  the  custody  of  the 
draft,  which  may  be  issued  to  pay  the  judgment  in  this  case ;  becauso 
the  regulations  create  a  personal  trust  in  the  attorney  of  record,  which 
is  not  transferable.  But  it  does  not  follow  that  such  draft  must  neces. 
saiily  be  given  to  a  party  having  a  power  of  attorney  to  receive  it,  ex- 
ecuted prior  to  the  rendition  of  a  judgment,  and  in  direct  conflict  with 
the  ''  regulations."  On  grounds  of  public  policy,  without  reference  to 
the  statute,  it  is  by  no  means  certain  that  the  assignment  and  power  of 
attorney  are  not  void  ;  because  the  subject-matter  thereof  was  without 
legal  existence  when  they  were  executed.  This  question  has  not  l)ecn 
argued  in  the  present  case,  and  it  is  unnecessary  to  decide  it.  A  stantl- 
ard  elementary  writer,  in  treating  of  the  law  of  sales,  has  said,  as  to 
tangibilities^  that: — 

**  The  existence  of  the  thing  to  be  sold,  or  the  subject-matter  of  the 
ntract,  is  essential  to  the  validity  of  the  contract    •     •     •.     A  men* 
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contingent  possibility,  not  coupled  with  an  interest,  is  no  subject  of 
sale''  (1  Parsons,  Cont.,  6th  ed.,  522,  523,  citing  authorities;  Screws  r. 
Eoach,  22  Ala.,  675 ;  Carleton  v.  Leighton,  3  Meriv.,  667). 

In  Hart  v.  Gregg  (32  Ohio,  St.,  602)  it  was  held,  that  :— 

^'The  conveyance  by  a  son  of  his  expectancy  in  land,  owned  by  his 
father,  •  •  •  ,  is  the  conveyance  of  a  mere  naked  possibilty  not 
coupled  with  an  interest,  and  passes  no  estate  or  interest  in  the  land." 

It  was  said,  per  Lawrence  argtiendo,  that : — 

'<  This  is  so  on  grounds  of  public  policy,  (a)  to  prevent  the  sacrifice  of 
expectant  estates ;  *  *  *  ;  (c)  to  prevent  clouds  on  title  passing  by 
devise  and  descent;  (d)  and  for  the  safety  of  life,  which  requires  that 
the  law  should  give  no  inducement  to  those  who  are  without  the  ties  of 
kindred  and  of  blood  to  the  holders  of  property  to  desire  their  death.'' 

And  the  court  said: — 

'<  It  is  well  settled  that,  where  no  estoppel  arises  from  warranty,  re- 
cital, or  otherwise,  a  release  or  conveyance  operates  only  on  existing 
righU.^ 

See  Fussell  v.  Hughes,  decided  by  Matthews,  <7.,  in  circuit  court  of 
the  United  States  for  the  northern  district  of  Ohio,  August,  1881  (68 
Federal  Beporter,  384;  House  Mis.  Doc,  No.  42 — 1st  session,  47th 
Congress).  The  same  principle  applies  to  intangibilities,  as  choses  in 
action.  Thus,  in  Robinson  v.Macdonnell  (5  Man.  and  Sel.,  228),  <<  it  was 
held,  that  an  assignment  of  the  freight,  earnings,  and  profits  of  a  ship, 
does  not  extend  to  the  profits  not  in  existence,  actual  or  potential"  (1 
Parsons,  Cont.,  6th  ed.,  522,  note). 

In  that  case  C.  assigned  to  S.  the  freight,  earnings,  and  profits  of  the 
ship  W.,  which  ship  afterwards^  in  a  voyage  to  the  South  Seas,  obtained 
a  quantity  of  oil,  the  produce  of  whales  taken  in  the  voyage.  The 
question  was,  whether  the  oil  passed  to  S.  by  the  assignment.  The  de- 
cision did  not  turn  solely  on  the  construction  of  the  terms  of  the  assign- 
ment as  to  the  intention  of  the  parties  to  it;  but  the  court  decided  upon 
the  effect  of  the  assignment,  if  its  purpose  had  been  to  pass  the  oil.  Lord 
Ellenborough,  C.  J.,  said  that: — 

'^ There  is  still  another  objection,  however,  to  the  claim  of  theoil  under 
the  deed  of  15th  December,  1810,  which  is  this,  that  the  oil  had  no  ex- 
istence, actual  or  potential,  at  the  time  this  deed  was  made;  and  to 
make  a  grant  or  assignment  valid,  the  thing  which  is  the  subject  of  it 
must  have  an  existence,  actual  or  potential,  at  the  time  of  such  grant 
or  assignment;  and  upon  this  principlt",  an  assignment  of  sheep  which 
a  lessee  was  to  deliver  to  the  assignor  at  the  end  of  the  lessee's  term,  or 
of  the  wool  which  should  grow  upon  such  sheep  as  the  assignor  should 
thereafter  buy,  has  been  held  inoperative,  because  the  assignor  had  not, 
at  the  time  of  the  assignment,  that  which  he  was  professing  to  assign, 
either  actually  or  potentially,  but  in  possibility  only.  Wood  and  Foster^s 
case,  1  Leon,  42,  and  Orantham  v.  Hawley,  Hob,  132.  Nbw  here,  at  the 
time  of  this  assignment,  Olarkson  and  Parker  had  no  property,  actual 
or  potential,  in  this  oil ;  it  was  altogether  matter  of  chance  whether 
any  of  it  would  have  been  obtained;  and  even  the  voyage  iu  which  it 
was  obtained  does  not  appear  to  have  been  in  contemplation.    For  these 
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reasons,  we  think  the  defendants  have  no  claim  under  the  deed  of  loth 
December,  1810." 

The  assignment  and  power  of  attorney  from  Orant  to  Davis  were 
without  any  existing  right,  on  which  to  operate ;  that  is,  there  was  no 
right  existing  at  law,  or  on  principles  of  equity  jurisprudence.  The 
argument  for  Davis  puts  and  answers  an  inquiry  thus:  "After  the 
judgment  of  the  Court  of  Claims  in  the  premises,  what  had  Grant  in 
respect  of  which  he  might  assert  a  ^ claim  upon  the  United  States*! 
Absolutely  nothing,^  This  is  true.  The  real  question,  therefore,  which 
is  now  presented,  is,  whether  an  assignment  of  ^^  absolutely  nothing^ 
amounts  to  something?  Ex  nihilo  nihil  fit.  The  expectancy  arising 
from  "hope  deferred^'  is  not  vendible.  It  rests  in  nubibus.  It  is  not 
the  subject-matter  of  a  power  of  attorney.  In  somewhat  similar  cases 
it  might  often  be  described  as  "  such  stuff  as  dreams  are  made  on,"  as 
in  "  Tempest,"  in  which,  after  the  end  has  been  reached  the  parties 
soliloquizing  say  : 

"  Our  revels  now  are  ended.    These  our  actors. 
As  I  foretold  you,  were  all  spirits,  and 
Are  melted  into  air,  into  thin  air : 
And,  like  the  baseless  fabric  of  this  vision. 
The  cloud-capp'd  towers,  the  gorgeous  palaces. 
The  solemn  temples,  the  great  globe  itself. 
Yea,  all  which  it  inherit,  shall  dissolve, 
And,  like  this  insubstantial  pageant  faded. 
Leave  not  a  rack  behind.    We  are  such  stuff 
As  dreams  are  made  on,  and  our  little  life 
Is  rounded  with  a  sleep." 

The  speculation  in  such  airy  possibilities  must  inevitably  be  attended 
with  sacrifice  by  the  vendor  or  loss  by  the  purchaser.  In  effect  in  the 
event  of  failure,  such  speculation  may  be  even  more  unjust  to  the 
vendee  than  champerty,  in  which  he  only  risks  his  services  and  the 
cost  of  prosecuting  a  suit,  while  in  such  case  as  this  he  may  lose,  be- 
sides these,  the  consideration  paid  the  vendor.  Even  in  the  event  of 
success,  the  vendor  will  generally  be  in  cases  of  this  sort,  subjected  to 
enormous  sacrifice.  It  cannot  be  possible,  that  the  policy  of  the  law 
sanctions,  or  gives  effect  to,  such  transactions,  which  have  the  legal 
character  of  a  bet  on  future  possibilities.  When  parties  are  legally  in 
pari  delicto,  the  law  leaves  them  as  it  finds  them  and  gives  no  relief  to 
either.  The  legal  effect  of  these  transactions  is  alone  referred  to,  since 
the  good  faith  of  the  parties,  who  are  highly  respectable,  is  not  at  all 
called  in  question. 

It  may  be  safely  concluded,  that  contracts  will,  by  c(mstructiony  gen- 
erally be  held  as  only  intended  to  apply  to  existing  rights;  that,  when 
in  terms  they*  are  made  and  intended  to  be  applicable  to  expectancies, 
which  are  merely  naked  possibilities,  they  are  inoperative,  at  leasts  un- 
less made  ^ operative  by  warranty  or  recital,  in  good  faith  upon  a  snfli- 
cient  consideration;  and  that,  when  in  terms  they  are  made  and  in- 
tended to  apply  to  rights,  which  have  no  legal  existence,  and  which  can 
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have  none,  except  by  force  of  a  law  to  be  thereafter  passed,  they  are 
void  on  grounds  of  public  policy. 

The  claimant,  Davis,  is  not  entitled,  either  to  payment,  or  to  the  pos- 
session of  any  draft,  which  may  be  issued  in  this  case. 

Tbeasxtbt  Depabtment, 

First  Comptroller's  Office^  May  23, 1884. 


IN  THE  MATTER  OF  POWERS  OF  ATTORNEYi  TO  INDORSE  AND  COLLECT 
TREASURY  DRAFTS  AND  DISBURSING  OFFICERS*  CIJECKS.— ATTORNEY- 
INDORSEMENT  CASE. 


1.  Section  3477  of  the  Revised  Statutes  declares  that  a  power  of  attorney  to  indorse 
a  Treasary  draft  issued  to  make  payment  of  any  claim  against  the  United 
States  is  "absolutely  null  and  void,''  unless  such  power  of  attorney  is  made  and 
executed  ''  after  the  allowance  of  such  a  claim,  the  ascertainment  of  the  amount 
due,  and  the  issuing  of  a  warrant  for  the  payment  thereof.'' 

3.  No  valid  power  of  attorney  can  be  made  in  any  case  or  at  any  time  to  indone  the 
name  of  the  payee  on  a  disbursing  officer's  check,  issued  to  pay  a  claim  against 
the  United  States,  not  yet  audited  and  aUowed  by  the  proper  accounting  offi- 
cers ;  and  this  is  applicable  to  corporations  as  well  as  to  natural  persons. 

3.  But  the  proper  financial  officer  of  a  corporation,  whose  authority  is  subsisting, 

may,  without  reference  to  the  time  of  his  appointment,  receive  payment  of  a 
Treaflnry  warrant,  or  indorse  and  collect  a  draft  issued  to  make  payment  thereof, 
and  may  also  indorse  and  collect  a  disbursing  officer's  check. 

4.  A  valid  power  pf  attorney  may  be  executed,  however,  at  any  time,  to  Indorse  nego- 

tiable Treasury  drafts  and  disbursing  officers'  checks,  not  originally  payable  to 
the  maker  of  such  power,  and  which  have  already  been  indorsed  by  the  payee. 

March  11, 1884,  a  power  of  attorney  was  duly  executed  by  a  party, 
in  terms  authorizing  the  agent  therein  named  to  indorse,  and  receive 
payment  of,  all  drafts  and  checks  payable  by  the  Treasurer,  assistant 
treasurer,  or  any  designated  depositary,  of  the  United  States.  The 
Treasurer  of  the  United  States  asks  the  First  Comptroller  to  decide 
whether  the  agent  can,  under  this  power  of  attorney,  indorse  drafts  and 
checks  of  the  character  mentioned. 


Opinion  by  William  Lawrence,  First  Comptroller: 

Section  3477  of  the  Revised  Statutes  provides,  as  follows: — 

^'All  transfers  and  assignments  made  of  any  claim  upon  the  United 
States,  or  of  any  part  or  share  thereof,  or  interest  therein,  whether  ab- 
solute or  conditional,  and  whatever  may  be  the  consideration  therefor, 
and  all  powers  of  attorney,  orders,  or  other  authorities'  for  receiving 
payment  of  any  such  claim,  or  of  any  part  or  share  thereof,  shall  be 
absolutely  null  and  void,  unless  they  are  freely  made  and  executed  in 
the  presence  of  at  least  two  attesting  witnesses,  after  the  allowauQ^  of 
8ach  a  claim,  the  ascertainment  of  the  amount  due,  and  the  issuing  of 
a  warrant  for  the  payment  thereof.    Such  transfers,  assignments,  and 
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powers  of  attorney  must  recite  the  warrant  for  payment,  and  must  be 
acknowledged  by  the  person  making  them,  before  an  officer  having 
authority  to  take  acknowledgments  of  deeds,  and  shall  be  certified  by 
the  officer :  and  it  must  appear  by  the  certificate  that  the  officer,  at 
the  time  of  the  acknowledgment,  read  and  fully  explained  the  transfer, 
assignment,  or  warrant  of  attorney  to  the  person  acknowledging  the 
same." 

It  is  very  certain,  that,  if  a  party  has  a  claim  against  the  United 
States,  no  valid  power  of  attorney  can  be  executed,  in  advance  of  "the 
issuing  of  a  warrant  for  the  payment  thereof,  to  indorse  any  draft, 
which  may  thereafter  be  issifed  payable  to  his  order  for  the  payment  of 
such  warrant.  Nor  can  a  valid  power  of  attorney  be  made,  in  any  case, 
or  at  any  time,  by  a  claimant,  to  indorse  a  disbursing  officer's  check 
issued  to  pay  an  amount  due  such  claimant  by  reason  of  his  claim 
against  the  United  States,  not  yet  audited  and  allowed  by  the  proper 
accounting  officers. 

Such  power  of  attorney  is  not  valid,  even  if  executed  after  the  issoing 
of  the  disbursing  officer's  check.  Keasons  for  so  holding  have  been 
given  elsewhere  (Claims- Assignment  case,  3  Lawrence,  Gompt.  Dec, 
32).  One  purpose  of  section  3477  of  the  Revised  Statutes  generally  is,  to 
enable  the  Government  to  deal  directly  with  the  original  owner  of  a 
claim  against  it.  This  becomes  especially  important  in  issuing  a  dapli- 
cate,  as  authorized  by  section  3646  of  the  Revised  Statutes,  "  whenever 
any  original  check  is  lost,  stolen,  or  destroyed."  Section  3645  of  the 
Revised  Statutes  is  applicable  in  terms  to  Treasurer's  drafts,  but  shows* 
purpose  to  prevent  disbursing  officers'  checks  also  from  "being  used  or 
thrown  into  circulation  as  a  paper  currency  or  a  medium  of  exchange.'' 
The  act  of  February  27, 1877  (19  Stat.,  249),  requires  disbursing  oflicera 
to  "  draw  "  for  public  money  *'  only  in  favor  of  the  persons  to  whom  pay- 
ment is  made."  In  practice,  however,  the  checks  so  drawn  are  payable 
to  order.  Assuming  that  this  is  warranted  by  law,  the  result  is,  that 
the  statutes  giving  power  to  draw  checks  so  negotiable  thus  authorize 
the  payee  therein  to  personally  indorse  checks  so  drawn,  and,  in  that 
mode,  and  to  that  extent,  to  assign  a  claim,  as  evidenced  by  the  check, 
against  the  United  States.  An  exception  is  thus  engrafted  on  section 
3477  of  the  Revised  Statutes.  B  ut  the  exception  does  not  go  beyond  the 
mode  and  extent  stated.  The  prohibition  of  section  3477  against  powers  of 
attorney  "for  receiving  payment  of  any  such  claim"  remains.  A  check 
is  evidence  of  a  claim.  The  assignment  of  a  check  carries  with  it  the 
right  "  for  receiving  i)ayuient,''  and  would  be  prohibited  by  section  3477, 
if  it  were  not  for  the  exception  created,  as  stated,  by  which  the  payee  in 
person  can  assign  the  check.  But  the  mode  of  assignment  authorized  by 
the  exception  so  made  is  by  the  indorsement  of  the  payee  in  person,  and 
to  the  general  prohibition  against  an  indorsement  under  the  authority  of 
a  power  of  attorney  tliere  is  no  exception.  Such  general  prohibition 
remains  as  declared  by  section  3477  of  the  Revised  Statutes.  This  is 
supported  by  reasons  of  commercial  convenience.    And  hence,  it  follows, 
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as  stated,  that  a  power  of  attorney  to  indorse  a  disbursing  officer's 
check  is  not  valid,  even  though  made  after  the  issuing  of  such  check.  It 
may  be  said,  however,  that,  if  payment  be  made  by  the  Treasurer  or  other 
depositary,  on  whom  such  check  is  drawn,  on  an  indorsement  of  the  check 
made  under  the  authority  of  an  unrevoked  power  of  attorney,  without 
objection  by  the  maker  thereof,  the  latter  will  be  estopped  from  assert- 
ing the  invalidity  of  such  power  of  attorney,  and,  so,  the  payment  will, 
in  such  case,  have  effect,  as  if  legally  made.  (Bailey  v.  United  States, 
109  U.  S.,  439;  J udgment- Assignment  case,  ant6, 106;  Grant  and  Davis 
case,  ante,  116.) 

If  effect  were  given  to  such  powers  of  attorney,  the  result  would  be, 
to  permit  claims  to  be  assigned  before  ^Hhe  issuing  of  a  warrant  for  the 
payment  thereof,"  which  is  expressly  prohibited  by  the  statute  (Claims- 
Assignment  case,  3  Lawrence,  Gompt.  Dec,  13).  The  prohibition  of  the 
statute  also  extends  to  corporations,  whose  proper  officer,  however, 
whensoever  appointed,  may  indorse  and  collect  a  draft  issued  to  make 
payment  of  a  warrant  in  favor  of  the  corporation,  and  may  also  indorse 
and  collect  a  disbursing  officer's  check  issued  payable  to  the  order  of 
such  corporation  (Id.j  30).  A  corporation  may  appoint  as  many  flnan- 
cial  officers  as  its  charter  authorizes.  But  a  general  power  of  attorney 
to  indorse  negotiable  Treasury  drafts  and  disbursing  officers'  checks  not 
originally  payable  to  the  maker  of  such  power  is  valid— that  is,  a  party, 
whether  a  natural  person  or  a  corporation,  may  execute  a  power  of  at- 
torney to  indorse  and  collect  a  Treasury  draft,  issued  to  pay  any  claim 
against  the  United  States  in  favor  of  any  other  party,  after  such  draft 
has  been  indorsed  by  the  payee  therein;  and  it  is  no  objection  to  the 
power  in  such  case,  that  it  was  executed  before  ^Hhe  allowance  of  such 
a  claim,  the  ascertainment  of  the  amount  due,  •  •  •  [or]  the  issu- 
ing of  a  warrant  for  the  payment  thereof."  So  a  general  power  of  at- 
torney to  indorse,  and  receive  payment  of,  disbursing  officers'  checks 
payable  to  any  claimant,  after  such  check  has  been  indorsed  by  the 
claimant-payee  therein,  is  valid.  So  a  valid  power  may  be  executed  to 
assign  registered  bonds  of  the  United  States.  Section  3477  of  the  Ee- 
vised  Statutes  does  not  apply  to  such  powers  as  these  (Glaims- Assign- 
ment case,  3  Lawrence,  Gompt.  Dec.,  35). 

In  preparing  powers  of  attorney,  it  may  become  important  to  leave 
DO  room  for  doubt  as  to  whether  they  should  extend  to  drafts  and  checks 
issued  prior  to  the  execution  thereof,  as  well  as  to  those  subsequently 
issued. 

On  the  question  submitted  for  an  opinion,  the  Treasurer  will  be  ad- 
vised in  accordance  with  the  principles  stated. 

Tbeastjby  Depabtmsnt, 

First  Comptroller's  Office^  April  7, 1884. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  THE  UNITED  STATES  TO  COLLECT 
AN  INTERNAL-REVENUE  TAX,  UNDER  THE  ACTS  OF  JUNE  30,  1864  (13 
STAT.,  285,  286,  8ECS.  124,  125),  AND  JULY  13,  1866  (14  STAT.,  140,  SEC.  9),  ON 
THE  Pi20F/T5  ARISING  UPON  A  LEGACY  BE'IWEEN  THE  PROBATE  OF  THE 
WILL  BEQUEATHING  IT,  AND  THE  PAYMENT  THEREOF.— LEGACYT AX 
CASE. 


1.  Under  the  internal-revenue  acts  of  June  30,  1864  (13  stat.,  285,  286,  sees,  124, 125). 

and  July  13,  1866  (14  Stat.,  140,  sec.  9),  a  legacy-tax  is  not  chargeable  on  the 
profits  accruing  upon  a  legacy  between  the  date  of  the  probate  of  the  will  giving 
such  legacy  and  the  date  of  the  payment  thereof. 

2.  Acts  of  Congress  imposing  internal-revenue  taxes  are  not  to  l>e  extended  beyond 

the  reasonably  necessary  Import  of  their  terms. 

Thomas  Wells,  of  Nashville,  Tenn.,  having  made  his  last  wiU  and 
testament  with  sundry  bequests  therein,  died  in  1868.  The  will  was 
admitted  to  probate,  and  D.  S.  Graves  qnalified  as  executor.  A  litiga- 
tion followed  as  to  the  competency  of  one  of  the  legatees,  during  which 
the  income  on  the  funds  bequeathed  amounted  to  $10,050.63,  which,  with 
the  principal  bequeathed,  amounted  in  all  to  $31,755.46  on  November  15, 
1875,  when  it  was  distributed  among  the  legatees.  An  intemal-revenoe 
tax  of  $1,038.11  on  the  whole  sum  of  $31,755.46  was  assessed  and  col- 
lected from  D.  S.  Graves,  executor,  in  1875,  under  the  act  of  June  30, 
1864  (13  Stat.,  285,  286,  sees.  124, 125),  as  amended  by  the  act  of  July 
13, 1866  (14  Stat.,  140,  sec.  9).  The  executor  made  a  claim  for  a  refund 
of  $307.80  of  the  sum  as  assessed  and  collected,  as  for  tax  illegally  col- 
lected on  said  sum  of  $10,050.63,  the  latter  sum  being  the  amount  of 
profits  arising  on  the  legacies  between  the  date  of  the  probate  of  the 
will  and  the  date  of  the  payments  of  such  legacies.  The  question  is  now 
presented  to  the  First  Comptroller  to  decide  whether  this  claim  shall  be 
paid. 

Charles  F.  Benjamin  submitted  an  argument  for  the  claimant,  and 
cited  May  v.  Slack  (16  Internal  Revenue  Becord,  134),  Mason  v.  Sar- 
gent (23  Id.j  155),  and  The  United  States  v.  The  New  York  Life  Lw. 
and  Trust  Co.  (24  W.,  118). 

Deoision  by  William  Lawbbnob,  First  Comptroller. 

In  Adams  et  ah  v.  Bancroft  (3  Sumner,  387)  Mr.  Justice  Stoiy  says 
that: 

''  Laws  imposing  duties  are  never  construed  beyond  the  natural  im- 
port of  the  language ;  and  duties  are  never  imposed  upon  the  citizens 
upon  doubtful  interpretations ;  for  every  duty  imposes  a  burthen  on 
the  public  at  large,  and  is  construed  strictly,  aud  must  be  made  out  in 
a  clear  and  determinate  manner  from  the  language  of  the  statute." 
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The  act  of  Jane  30, 1864  (13  Stat.,  285,  sec.  124),  imposes  an  internal- 
revenaetax  apon  ^'anj  legacies  or  distribativo  shares  arising  from  per> 
sonal  property,  where  the  whole  amount  of  such  personal  property, 

*  *  *,  shall  exceed  the  sum  of  one  thousand  dollars  in  actual  value, 
passing,  •  •  ♦,  either  by  will  or  by  the  intestate  laws  of  any  State 
or  Territory",  &c.  This  tax  is  '*  payable  whenever  the  party  interested 
in  such  legacy  •  •  •  shall  become  entitled  to  the  possession  or  en- 
joyment thereof,  or  to  the  beneficial  interest  in  the  profits  accruing 
therefrom";  and  the  tax  is  made  ^<a  lien  and  charge  upon  the  property 

*  *  *  ,  for  twenty  years,  or  until  the  same  [tax]  shall,  within  that 
period,  be  fully  paid  to  ,  •  •  •  the  United  States"  (Act  June  30, 
1864—13  Stat.,  286,  sec.  125 ;  Act  July  13, 1866—14  Stat.,  140,  sec.  9 ; 
Mason  r.  Sargent,  104  U.  S.,  690;  Clapp  v.  Mason,  94  U.  S.,  589).  This 
manifestly  contemplates  a  tax,  in  such  case  as  this,  only  on  the  pHnci- 
pal  sum  of  the  legacy,  and  not  on  '^  the  profits  accruing  therefrom." 
The  amount  which  is  taxable  is  the  legacy  as  it  exists  at  the  time  when 
the  legatee  ^^  shall  become  entitled  to  the  possession",  &c.  This  time  is 
that  lawfully  fixed  by  the  testator,  and  not  the  time  as  delayed  by  liti- 
gation. 

This  conclusion  is  fortified  by  an  examination  of  the  cases  adjudged 
by  the  courts  in  relation  to  legacy-taxes.  The  usage  in  the  Treasury 
Department  has  been  in  accordance  with  the  conclusion  stated.  This 
seems  reasonable,  because  the  same  act,  which  taxes  legacies,  provides 
for  a  tax  on  annual  gains,  profits,  or  incomes  in  excess  of  six  hundred 
dollars  (Act  June  30, 1864—13  Stat.,  281,  sec.  116).  It  cannot  well  be 
assumed  that  Congress  intended  to  impose  duplicate  taxes  on  the 
same  income  or  profits. 

In  England  it  has  been  held,  under  the  statute  of  36  Geo.  Ill,  c.  52, 
sec.  35,  that  '<  the  crown  is  entitled  to  duty  on  the  interest  accrued  on 
the  legacies  and  residue,  where  payment  is  deferred."  (Tilsley,  Stamp 
Laws,  London,  1850,  p.  699,  citing  The  Attorney-General  v.  Cavendish, 
Wight,  82,  per  Chief  Baron  Macdonald ;  Thomas  v.  Montgomery,  3 
Boss.,  502).  Tilsley  also  cites  Adv.  Oen.  v.  Oswald  as  '<a  case  recently 
decided  in  the  Exchequer  in  Scotland  ",  in  which  it  was  held,  that  ^'  ac* 
comnlations  consisting  chiefly  of  spms  recovered  *.  *'  *  inactions 
against  persons  for  infringing  a  patent  were  chargeable  with  duty." 
(Tilsley,  Stamp  Laws,  London,  1850,  p.  674,  note.)  But  the  English 
statutes,  on  which  these  decisions  were  made,  are  essentially  different 
from  those  now  under  consideration. 

The  claim  in  this  case  is  allowed. 

Tbeasubt  Dbpabtment, 

First  Comptroller's  Office^  February  26, 1884. 
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IN  THE  MATTER  OF  THE  COMPENSATION  OF  A  UNITED  STATES  DISTRICT 
ATTORNEY  UNDER  SECTION  838  OF  THE  REVISED  STATUTES. -DIS- 
TRICT  ATTORNEY'S  CASE. 


1.  Section  838  of  the  Revised  Statutes  does  not  authorize  oompensation  to  a  United 

States  District  Attorney  for  services  during  the  trial  of  any  case  therein  men- 
tioned— no  matter  how  prolonged — in  addition  to  the  regular  fees  authorized  bj 
section  824  of  the  Revised  Statutes. 

2.  Said  section  838  authorizes  compensation  to  United  States  District  Attorneys  for 

services  and  enjienseQ  preparatory  to  trial  in  cases  therein  mentioned,  when  "snch 
cases  are  tried  or  disposed  of  before  the  proper  judge. 

3.  The  claim  of  a  United  States  District  Attorney  for  compensation  under  sectioii 

838  of  the  Revised  Statutes  cannot  be  allowed  by  accounting  officers,  nnleassadi 
claim  has  first  been  approved  by  the  Secretary  of  the  Treasury  "upon  the  certifi- 
cate" of  the  proper  judge. 

4.  The  Secretary  of  the  Treasury  will  not  approve  any  claim  of  a  United  States  Dis- 

trict Attorney  for  compensation  under  section  838  of  the  Revised  Statutes  in 
any  case  not  '*  tried  or  disposed  of,"  before  the  proper  judge.  Hence,  when  no 
prosecution  is  iustituted,  compensation  cannot  be  allowed  for  "  inquiry  and  ex* 
amination"  by  a  United  States  District  Attorney  to  determine  whether  cases 
reported  to  him  by  collectors  of  iotemal-revenue  for  violations  of  internal- 
revenue  laws  shall  be  prosecuted  in  court. 

5.  Keasbey's  case  (1  Lawrence,  Compt.  Dec,  2d.,  ed.,  172),  Leake's  case  (2  Id.,  445)i 

and  Connolly's  case  (4  Lawrence,  Compt.  Dec,  45)  explained. 

September  6,  1883,  the  District  Judge  of  the  United  States  for  the 
southern  district  of  Illinois  certified  for  payment,  under  section  838  of 
the  Kevised  Statutes,  an  account  for  $1,452.50  against  the  United  States 
in  favor  of  James  A.  Connolly,  United  States  District  Attorney  for  said 
district,  for  i)rofessional  services  in  180  cases  reported  to  him  by  col- 
lectors of  internal-revenue  for  fines,  penalties,  and  forfeitures  incurred 
under  the  iuternalreveuue  laws.  This  account  was  duly  received  by 
the  Commissioner  of  Internal  Kevenue,  who,  on  the  12th  of  October, 

1883,  transmitted  it  to  the  Secretary  of  the  Treasury  with  the  recom- 
mendation that  it  be  approved  by  him  for  the  full  amount  thereof.  Oc- 
tober 18,  1883,  it  was  approved  accordingly,  and  was  referred  to  the 
Fifth  Auditor  for  examination  and  report.  October  20,  1883,  it  was 
audited  and  reported  by  the  Fifth  Auditor  to  the  First  Comptroller  for 
his  decision  thereon.  November  7, 1883,  the  First  Comptroller  returned 
the  account  to  the  Secretary,  directing  his  attention  to  the  "  fact,  that 
in  all  the  cases  mentioned,  which  were  tried  or  disposed  of  in  court,  the 
District  Attorney  has  heretofore  been  allowed  [$1,005],  the  [docket^ 
fees  prescribed  by  section  824  of  the  Revised  Statutes."    February  26^ 

1884,  the  Secretary  of  the  Treasury  addressed  a  letter  to  the  First 
Comptroller,  as  follows  : — 

"With  your  letter  of  November  7,  1883,  you  returned  the  account  of 
James  A.  Connolly,  United  States  Attorney  for  the  Southern  District 
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of  Illinois,  for  services  nnder  section  838,  E.  S^  which  had  been  ap- 
proved to  the  amount  of  $1,452.50,  and  referred  October  18, 1883,  to  the 
Fifth  Auditor  for  settlement,  &c.,  with  the  information^  that  Mr.  Con- 
nolly had  already  been  allowed  the  [docket]  fees  prescribed  by  section 
824,  B.  8.,  in  all  the  cases  included  in  the  account,  which  were '  tried  or 
disposed  of  in  court,  amounting  in  all  to  $1,005  [for  said  docket  fees]; 
which  amount  [of  $1,452.50]  he  claimed  for  additional  compensation  un- 
der said  section  for  services  in  preparing  the  cases  for  trial. 

This  fact  had  not,  as  you  correctly  suppose,  been  specially  mentioned 
to  me  when  the  account  was  approved  and  referred.  In  returning  the 
account  for  my  reconsideration  you  say  that  you  <  do  not  question  his 
right  to  such  compensation  as  the  judge  of  the  proper  court  and  the 
Sm^tary  of  the  Treasury  may  allow  in  such  cases,  although  it  is  doubt- 
ful whether  Congress  intended  to  authorize  allowances  jot  any  cases 
except  such  as  the  District  Attorney  decides,  upon  inquiry  and  exami- 
nation, that  prosecutions  cannot  probably  be  sustained,  or  that  the  ends 
of  public  justice  do  not  require  that  they  should  be  instituted.' 

I  find  that  this  account  includes  not  only  charges  for  services  pre- 
paratory to  trial  In  cases  that  were  tried,  but  also  for  services  in  cases 
which  were  not  tried  or  disposed  of  by  the  judge. 

While  this  account  and  others  similar  to  it  have  been  under  consid- 
eration, my  attention  has  been  specially  called  to  the  question  as  to 
whether  section  838  authorized  any  allowance  in  the  last  named  class 
of  cases.  After  carefully  considering  that  section,  it  appears  clear  to 
me  that  there  could  be  no  jurisdiction  in  the  Secretary  of  the  Treasury, 
and,  hence,  no  power  to  make  an  allowance,  unless  there  is  a  judge's 
certificate,  and  that  no  judge  could  give  the  required  certificate  except 
in  cases  that  are  tried  or  disposed  of  before  him. 

I  am  now  informed  that  this  question  was  submitted  to  Secretary 
Bristow  in  1874,  as  it  arose  under  the  act  of  March  3, 1873  (17  Stat., 
581),  from,  which  this  section  838  was  taken.  In  a  letter  dated  August 
29, 1874,  to  George  Willey,  Esq.,  United  States  Attorney  at  Cleveland, 
in  reference  to  an  account  of  this  kind  presented  by  him  April  4^  1874, 
Secretary  Bristow  said :  'As  the  bill  •  •  •  is  wholly  for  services  in 
cases  where  legal  i)roceedings  were  not  commenced,  and  which  conse- 
quently were  not  *'  tried  or  disposed  of"  before  any  judge,  it  cannot,  as 
1  onderstand  the  law,  be  paid.'  In  1877  this  ruling  was  ratified  and 
approved  by  Secretary  Sherman  and  Comptroller  Tayler.  It  appears, 
furthermore,  that  two  other  rulings  in  construction  of  the  same  section 
were  made  by  Secretary  Bristow  in  1874,  and  approved  by  Secretary 
Sbennan  and  Comptroller  Tayler  in  1877,  viz : 

Firstj  that  the  act  of  1873  (now  section  838)  did  not  allow  compen- 
sation for  services  i^urtn^  the  trial  (no  matter  how  prolonged)  in  addition 
to  the  regular  fees  under  the  act  of  February  26,  1853  (10  Stat.,  161), 
now  section  824 ;  and 

Second,  that  said  act  of  1873  did  allow  compensation  for  services 
and  expenses  preparatory  to  trial  in  cases  that  were  '  tried  or  disposed 
of  before'  a  judge,  in  addition  to  the  regular  fees  allowed  for  trial  under 
the  fee  bill  (now  section  824). 

My  attention  has  been  called  to  the  fact,  that,  on  the  question  of 
allowance  for  services  in  cases  not  prosecuted,  and  not  tried  or  dis- 
posed of  before  a  judge,  you  have  expressed  a  different  opinion  from 
that  80  long  followed  by  the  Department,  in  three  printed  decisions, 
viz:  in  Keasbey's  case.  Vol.  I,  [2d  ed.],  p.  172;  Leake's  case.  Vol.  II  [2d 
^•],  p.  445;  and  Connolly's  case,  Vol.  IV,  p.  45.  An  examination  of  the 
^Mxx>nnt8  presented  in  those  cases  shows,  however,  that  every  case 
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charged  for  had  been  tried  or  disposed  of  by  a  judge,  and  in  every  cage 
the  regular  fee  had  been  allowed  under  section  824;  and  the  only 
question,  so  far  as  section  838  was  involved,  was,  as  to  the  allowance 
of  an  additional  fee  under  that  section  for  services  in  making  inqoir^ 
and  examination  preparatory  to  trial.  Consequently,  the  question  as 
to  compensation  in  cases  not  tried  or  disx>osed  of  by  a  judge  was  not 
raised,  and  did  not  call  for  a  decision  in  either  of  the  three  acconnU 
mentioned. 

As  there  appears  to  me  to  be  no  sufficient  ground  for  reversing  the 
above  mentioned  rulings  of  this  Department,  I  have  decided  to  adhere 

to  them  and  apply  them  in  all  cases  that  may  hereafter  be  presented. 

•  •••••• 

"  I  have  this  day  approved  the  account  of  Mr.  Connolly  for  the  snm 
of  $1,005.00,  having  cancelled  my  former  approval  of  $1,452.50,  and 
disallowing  all  the  charges  for  cases  not  tried  or  disposed  of  before  a 
judge,  amounting  to  $405.00,  and  the  charges  for  attendance  before  a 
United  States  commissioner  amounting  to  $42.50.  The  account  is  here- 
with returned  for  your  action." 

The  account  is  thus  presented  for  the  action  of  the  First  ComptroUer. 


Decision  by  William  Lawrence,  First  Comptroller. 

The  account  in  this  case  will  be  settled  on  the  principles  stated  by 
the  Secretary  of  the  Treasury.  It  is  clear  that  section  838  of  the  Re- 
vised Statutes  applies  to  all  the  cases  stated  by  the  Secretary.  The 
Comptroller  has  already  so  held  (Keasbey's  case,  1  Lawrence,  Compt 
Dec,  2d  ed.,  172 ;  Leake's  case,  2  Id.j  445 ;  Connolly's  case,  4  Lawrence. 
Compt.  Dec.,  445).  If  an  allowance  should  be  made  in  a  case  to  which 
the  statute  does  not  apply,  the  Comptroller  would,  of  course,  be  required 
to  so  decide,  and  to  reject  the  allowance.  But  in  view  of  the  concur- 
rence  in  opinion  above  mentioned  no  such  allowance  is  possible. 

The  Revised  Statutes  contain  the  following  provisions: — 

^^  Sec.  823.  The  following  and  no  other  compensation  shall  be  taxed 
and  allowed  to  attorneys,  solicitors,  and  proctors  in  the  courts  of  the 
United  States,  to  district  attorneys,  clerks  of  the  circuit  and  district 
courts,  marshals,  commissioners,  witnesses,  jurors,  and  printers  in  the 
several  States  and  Territories,  except  in  cases  otherwise  expressly  pro- 
vided by  law. 

•  •  •  •  •  •  • 

FEES  OF  ATTORNEYS,  SOLICITORS,  AND  PROCTORS. 

^'  Sec.  824.  On  a  trial  before  a  jury,  in  civil  or  criminal  causes  or  before 
referees,  or  on  a  final  hearing  in  equity  or  admiralty,  a  docket  fee  of 
twenty  dollars : 

•  •••••• 

For  each  day  of  his  necessary  attendance  in  a  court  of  the  United 
States  on  the  business  of  the  United  States,  when  the  court  is  held  at 
the  place  of  his  abode,  five  dollars ;  and  for  his  attendance  when  the 
court  is  held  elsewhere,  five  dollars  for  each  day  of  the  term. 

For  traveling  from  the  place  of  his  abode  to  the  place  of  holding 
any  court  of  the  United  States  in  his  district,  or  to  the  place  of  aDj  ex* 
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animation  before  a  judge  or  commissioner,  of  a  person  charged  with 
crime,  ten  cents  a  mile  for  going,  and  ten  cents  a  mile  for  returning. 

When  an  indictment  for  crime  is  tried  before  a  jury  and  a  conviction 
is  had,  the  district  attorney  may  be  allowed,  in  addition  to  the  attor- 
ney's fees  herein  provided,  a  counsel  fee,  in  proportion  to  the  importance 

and  difficulty  of  the  cause,  not  exceeding  thirty  dollars. 

•  •  •  •  •  •  # 

"  Sec.  838.  It  shall  be  [the]  duty  of  every  district  attorney  to  whom  any 
collector  of  customs,  or  of  internal  revenue,  shall  report,  according  to  law, 
any  case  in  which  any  fine,  penalty,  or  forfeiture  has  been  incurred  in 
the  district  of  such  attorney  for  the  violation  of  any  law  of  the  United 
States  relating  to  the  revenue,  to  cause  the  proper  proceedings  to  be  com- 
menced and  prosecuted  without  delay,  for  the  fines,  penalties,  and  for- 
feitnres  in  such  caae  provided,  unless,  upon  inquiry  and  examination, 
he  shall  decide  that  such  proceedings  cannot  probably  be  sustained,  or 
that  the  ends  of  public  justice  do  not  require  that  such  proceedings 
should  be  instituted ;  in  which  case  he  shall  report  the  ikcts  in  customs 
cases  to  the  Secretary  of  the  Treasury,  and  in  internal-revenue  cases  to 
the  Commissioner  of  Internal  Bevenne  for  their  direction.  *  And  for  the 
expenses  incurred  and  services  rendered  in  all  such  cases,  the  district 
attorney  shall  receive  and  be  paid  ii*om  the  Treasury  such  sum  as  the 
Secretary  of  the  Treasury  shall  deem  just  and  reasonable,  upon  the  cer- 
tificate of  the  judge  before  whom  such  cases  are  tried  or  disposed  of    * 

. 

In  Connolly's  case  (4  Lawrence,  Gompt.  Dec,  45)  it  was  said : — 

<^  An  allowance  may  be  made  under  section  838  of  the  Eevised  Stat- 
utes in  favor  of  an  CTnited  States  District  Attorney,  for  <  inquiry  and  ex- 
amination,' to  determine  whether  cases  reported  to  him  by  collectors  of 
internal  revenue  for  violations  of  the  internal-revenue  laws  shall  be  pros- 
ecuted in  court,  in  those  cases  in  which  the  attorney,  after  the  requisite 
examination,  reports  the  facts  to  the  Commissioner  of  Internal  Eeve- 
nne,  although  no  proceedings  in  court  are  instituted." 

That  case  itself  did  not  involve  the  question  thus  stated  therein,  and, 
hence,  such  question  cannot  be  said  to  have  been  decided.  The  princi- 
ple so  stated  ]n.that  case  was  discussed  upon  what  was  understood  to  be 
the  usage  which  had  prevailed.  But  whatever  may  be  the  true  construc- 
tion of  section  838  of  the  Bevised  Statutes,*  it  is  clear,  that  a  claim  under 
it  cannot  be  allowed  by  the  accounting  officers,  unless  such  claim  has 
first  been  approved  by  the  Secretary  of  the  Treasury  ^<  upon  the  certifi- 
cate" of  the  proper  judge;  because  this  section  expressly  says,  as  to 
the  cases  to  which  it  applies,  that : — 

^^For  the  expenses  incurred  and  services  rendered  in  all  such  cases, 
the  district  attorney  shall  receive  and  be  paid  from  the  Treasury  sucn 
sum  aa  the  Secretary  of  the  Treasury  shall  deem  just  and  reasonable, 
upon  the  certificate  of  the  judge  before  whom  such  cases  are  tried  or 
disposed  of." 

*  If  the  qaestion  of  the  proper  constmction  of  section  838  were  res  inUgra^  there 
wonld  be  much  of  aathority  to  support  the  view,  that  the  compensation  of  district 
attorneys  in  tke  ca$e$f  to  whUih  $a%d  section  applies,  is  to  be  fixed  exclusively  in  the  mode 
tbereio  stated ;  and  that  no  compensation  in  such  oases  can  be  paid  under  section  824. 
Tbe  Utter  section  prescribes  fees  for  the  trial  of  oases  generally,  section  838  prescribes 
the  mode  of  fixing  the  fees  to  be  paid  for  all  services  in  a  separate  and  parOoutar  class  of 
cases;  and  it  may  well  be  urged,  that  these  latter  cases  are  excepted  from  the  opera- 
tion of  section  834  (Uuidekoper's  case  (second),  3  Lawrence,  Compt.  Dec,  160,  and 
cases  there  cited). 
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In  such  cases,  the  Secretary  is,  upon  the  requisite  certificate,  made 
the  sole  judge  of  the  amount  to  be  paid.  Accounting  officers  have  no 
discretion  in  fixing  the  amount.  Even  if  it  should  be  held,  that  sec- 
tion 838  authorizes  compensation  for  '* inquiry  and  examination'' in 
cases  in  which  no  prosecution  is  instituted  in  court,  yet  no  payment 
could  be  made,  unless  the  amount  thereof  was  fixed  by  the  Secretary  of 
the  Treasury.  It  is  now  ascertained,  that  the  iisa^e  has  been  not  to 
allow  compensation  in  such  cases;  and  this  usage  should  not  be  changed, 
unless  clearly  wrong,  which  is  by  no  means  the  case. 

As  above  decided,  the  account  in  this  case  will  be  settled  in  accord- 
ance with  the  principles  stated. 

Treasury  Department, 

First  Comptroller's  Oj^^,  February  29,  1884. 


IN  THE  MArrER  OF  THE  RIGHT  OF  SUPERINTENDENTS,  CLERKS,  AND 
POLICEM  EN  TO  EXTRA  COMPENSATION  UNDER  THE  ACT  OF  MAY  18, 1872, 
(17  Stat,,  134,  sec.  2).— EIQHT-HOUR  LAW  CASE. 


1.  Superintendents,  clerks,  and  policemen  are  not  entitled  to  extra  oompensatioa  un- 

der the  act  of  May  18,  1872  (17  Stat.,  134,  sec.  2). 

2.  Superintendents,  clerks,  and  policemen  are  neither  laborera,  workmen,  nor  m^ 

chauics  within  the  meaning  of  said  act. 

3.  The  decisions  of  these  questions   belong  to  the  Comptrollers  by  yirtne  of  the 

authority  conferred  upon  them  by  law. 

4.  No  authority  is  given  to  any  other  department  or  officer  to  interpoae  between  the 

Comptrollers  and  the  execution  of  said  act  of  May  18,  1872,  according  to  their 
best  judgmout  of  its  import. 

5.  The  Comptrollers  will  treat  an  opinion  of  the  Attorney-General  on  such  subject 

with  great  respect,  and  allow  it  such  weight  as  it  may  be  justly  entitled  to  when 
considering  questions  which  come  to  them  for  decision,  bat  they  are  under  no 
obligation  of  law  or  of  courtesy  to  follow  it. 

Charles  A.  Gregir  and  George  Mills,  clerks  in  the  Watertown  arsenal, 
whose  names  were  stricken  from  the  roll  for  payment  of  employes  at 
the  arsenal,  who  are  entitled  to  extra  compensation  ander  the  provisions 
of  act  approved  May  18,  1872,  appealed  to  the  Comptroller,  and  their 
letter  was  returned  to  Lieutenant-Colonel  T.  T.  S.  Laidley,  commanding 
the  arsenal,  with  the  following  indorsement : 

"  KespectfuUy  returned. 

''  The  First  Comptroller  has  decided  that  superintendents,  clerks,  and 
policemen  are  not  embraced  in  the  act  of  May  18, 1872,  as  they  are  nei- 
ther hiborers,  workmen,  nor  meclianics  ;  and  in  that  decision  this  office 
concurs. 

"  E.  B.  CURTIS, 
^^Aoting  CompiroUer. 
"  Second  Comptroller's  Office, 

''Sepiemher  7,  1872." 
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PAYBOLLS    OP    <<LABOBEBS,  WOBKMEN,   AND    MECHANICS;"    ACT  OP 

•    MAY  18,  1872. 

If  any  of  the  ^^  laborers,  workmen,  and  mechanics  "  were  put  on  the 
rolls  by  another  name,  they  cannot  oe  deprived  of  their  rights  by  the 
misnomer,  bnt  are  entitled  to  the  allowance.  I  think  yon  are  right  in 
the  suggestion  that  all  from  whose  pay  a  deduction  was  made,  by  any 
construction  of  the  act  of  June  25, 1868,  should  have  it  restored  to  them, 
as  the  deduction  could  not  have  been  made  under  that  law  had  they  not 
been  considered  '^  laborers,  workmen,  or  mechanics." 

J.  M.  BRODHEAD, 

Comptroller. 
Second  Gomptbolleb's  Office, 

October  4, 1872. 


Tbbasuby  Depabtment, 
fibst  comptbolleb's  office, 

October  21, 1872. 

Sib:  I  have  the  honor  to  acknowledge  the  reference  to  this  office  of 
the  letter  of  Charles  A.  Oregg,  addressed  to  the  President,  under  date 
of  September  24, 1872,  and  other  papers,  with  the  request  that  the  Comp- 
troller will  communicate  to  the  War  Department  his  views  as  to  the 
application  of  the  act  of  Congress  of  May  18, 1872,  to  the  classes  of 
claimants  enumerated  in  the  papers. 

By  the  act  of  June  25, 1868  (15  Stat.,  77),  it  was  enacted  '^  That  eight 
hours  shall  constitute  a  day's  work  for  all  laborers,  workmeu,  and  me- 
chanics now  employed  or  who  may  be  hereafter  employed  by  or  on  be- 
half of  the  Government  of  the  United  States." 

By  proclamation  of  May  19, 1869,  the  President  directed  th^t  ih>m 
and  after  that  date  no  reduction  should  be  made  in  the  wages  paid  by 
the  Government  by  the  day  to  such  laborers,  workmen,  and  mechanics 
on  account  of  such  reduction  of  the  hours  of  labor.  This  direction  was 
repeated  in  the  proclamation  of  May  11, 1872. 

By  section  two  of  the  act  of  May  18, 1872,  pamphlet  laws,  13,  the  ac- 
counting officers  were  authorized  and  required,  in  case  the  wages  of  the 
laborers,  workmen,  and  mechanics  had  been  reduced  between  June  25, 
1868,  and  May  19, 1869,  to  pay  them  such  reduction  when  it  should  be 
made  to  appear  that  the  reduction  of  the  hours  of  labor  ^'  was  the  sole 
cause  of  the  reduction  of  the  wages." 

Mr.  Gregg  and  three  other  persons  were  employed  as  clerks  at  the 
Watertown  arsenal,  at  a  compensation  of  $4  x)er  day.  4,fter  the  pas- 
sage of  the  act  of  June  25, 18G8,  they  continued  in  the  discharge  of  their 
clerical  duties  as  before,  ten  hours  per  day,  and  at  $4  compensation. 
They  now  ask  to  be  paid  at  the  rate  of  $4  for  eight  hours'  work,  or  (5 
for  the  day  of  ten  hours. 

You  will  note  that  the  authority  to  pay  contained  in  the  act  of  May 
18, 1872,  is  limited  to  cases  where  the  rate  was  reduced  because  of  the 
reduction  of  the  hours  of  labor.  In  the  present  instance  neither  the 
hours  of  labor  nor  the  rate  of  compensation  were  reduced. 

But  are  clerical  employes  within  the  provisions  of  the  act  of  June  25, 
1868  f 

Mr.  Gregg  insists  that  a  clerk  who  Ial>ors  at  the  desk  for  ten  hours  a 
day  is  to  ail  intents  and  purposes  a  laborer  or  a  workman,  and  entitled 
to  the  benefits  of  the  act.    He  insists  that  the  law  was  not  intended  for 
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one  class,  but  for  all  wbo  were  in  the  employ  of  the  Government  during: 
the  time  specified  in  the  act,  who  were  hired  and  paid  by  the  day  of  ten 
hoars,  and  who  worked  that  time,  whether  they  were  running  a  ma 
chine,  handling  a  pen,  or  usin^  a  shovel. 

The  persons  described  in  the  law  are  "  laborers,  workmen,  and  me- 
chanics." These  words  have  fixed  and  known  definitions,  not  only  in 
the  law,  but  in  the  minds  of  all  men  also.  A  laborer  is  one  who  performs 
common  labor,  requiring  physical  ability,  but  no  particular  skill.  A 
mechanic  is  one  who  also  requires  physical  ability,  which  he  controls 
with  skill.  The  t-erm  "workmen"  embraces  both  of  the  other  classes. 
He  may  be  a  skilled  or  an  unskilled  workman ;  nevertheless,  physical 
labor  is  his  employment,  whether  directed  by  skill  or  not. 

That  the  clerks  were  employed  and  paid  by  the  day  is  of  no  impor- 
tance in  deciding  the  question  presented.  If  a  laborer,  workman,  or 
mechanic  is  employed  by  the  year,  or  the  month,  or  the  day,  the  hours 
of  labor  are  the  same.  If  employed  by  the  day,  he  may  be  discharged 
at  night;  if  by  the  month,  at  its  end;  or  if  by  the  year,  at  its  termina- 
tion. The  day,  under  the  laws  of  Congress,  consists  of  eight  hours. 
There  is  a  certain  number  of  days  to  the  month,  and  of  months  to  the 
year. 

The  intention  of  Congress,  beyond  question,  was  to  reward  those 
engaged  in  labor  requiring  physical  exertion^  as  distinguished  from  em- 
ployment requiring  mental  culture. 

My  conclusion,  therefore,  is,  that  the  terms  "laborers,  workmen, and 
mechanics,"  as  used  in  the  acts  of  Congress,  are  to  be  taken,  according 
to  their  common  acceptation,  as  embracing  only  those  who  are  engaged 
in  physical  employments,  and  as  excluding  all  others. 
I  am,  very  respectfully, 

R.  W.  TAYLEB, 

(JomptroUer, 

Hoq.  W.  W.  Belknap, 

Secretary  of  War, 

The  papers  are  herewith  returned. 


Department  of  Justice, 
Washington^  October  24, 1872. 

Sir:  I  have  duly  considered  the  question  proposed  by  you  to  this 
Department  in  your  letter  of  the  23d  instant  in  regard  to  the  proper  con- 
struction of  the  act  of  May  18,  1872,  section  2  (17  Statutes  at  Large, 
134). 

By  the  act  of  June  25, 1868,  (15  Statutes  at  Large,  77,)  it  was  enacted 
"That  eight  hours  shall  constitute  a  day's  work  for  all  laborers,  work- 
men, and  mechanics  now  employed,  or  who  may  be  hereafter  employed, 
by  or  on  behalf  of  the  Government  of  the  United  States."  Under  this 
act  it  was  at  first  a  question  whether  it  was  the  intention  of  Congress 
that  persons  who  worked  only  eight  hours  a  day  should  receive  the  foil 
compensation  which  had  previously  been  given  for  a  day's  work,  and  at 
first  full  payment  was  not  allowed  them.  Afterwards,  by  proclamation 
of  the  President,  full  wages  for  a  day's  work  were  allowed  to  all  person*, 
although  under  this  act  they  only  worked  eight  hours  a  day.  It  was  to 
meet  this  case  that  the  section,  to  which  you  have  called  my  attention, 
was  enacted;  and  that  provides:  "That  the  propei  accounting  oflScers 
be,  and  hereby  are,  authorized  and  required,  in  the  settlement  of  all 
accounts  for  the  service  of  laborers,  workmen,  and  mechanics  employed 
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by  or  on  behalf  of  the  Government  of  the  United  States,  between  the 
twenty -fifth  day  of  June,  eighteen  hundred  and  sixty.-eight,  the  date  of 
the  act  constitating  eight  hoars  a  day's  work  for  all  such  laborers,  work- 
men, and  mechanics,  and  the  nineteenth  day  of  May,  eighteen  hundred 
and  sixty-nine,  the  date  of  the  proclamation  of  the  President  concerning 
sach  pay,  to  settle  and  pay  the  same,  without  reduction  on  account  of 
reduction  of  hours  of  labor  by  said  act,  when  it  shall  be  made  to  appear 
that  such  was  the  sole  cause  of  the  reduction  of  wages,  and  a  sufficient 
sum  for  said  purpose  is  hereby  appropriated  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated.'' 

1  am  strongly  inclined  to  the  opinion,  considering  the  history  of  Con- 
gressional legislation  upon  this  subject,  and  particularly  in  view  of  the 
recent  decision  of  the  Supreme  Court  in  the  "Twenty  per  cent,  cases," 
(13  Walla<se,  568,)  that  this  statute  is  to  have  a  broad  and  liberal  con- 
stmction ;  and  that  the  above  case  is  decisive  against  limiting  its  pro- 
visions ]x>  those  who  would  fall  in  strict  language  within  the  terms  "la- 
borers, workmen,  and  mechanics."  On  the  contrary,  I  think  it  was  the 
intention  of  Congress  to  include  within  the  provisions  of  this  act,  and 
of  the  previous  act  of  1868,  all  persons  who  are  employed  and  paid  by 
the  day.  It  clearly  does  not  extend  to  persons  who  are  paid  regular 
salaries,  but  is  limited  to  employes  who  are  paid  a  day's  wages  for  a 
day's  work ;  and  its  purpose  was  to  fix  the  number  of  hours  which  there- 
after was  to  be  considered  as  a  day's  work  and  entitling  the  workmen  to 
a  day's  wages. 

If  there  is  in  the  employment  of  the  Government  any  class  of  persons 
80  employed  and  paid,  I  think  they  are  entitled  to  the  benefit  of  this 
act,  although  in  common  parlance  they  might  not  come  within  the  strict 
definition  of  laborers,  workmen,  and  mechanics. 

I  have  the  honor  to  be,  sir,  your  very  obedient  servant, 

CLEMENT  HUGH  HILL, 

Hon.  Wm.  W.  Belknap,  Acting  Attorney- General. 

Secretary  of  War. 


[iDdorsenient  on  letter  referred  by  the  Secretary  of  the  Treneury  to  the  Second  Comp- 
troller.] 

Respectfully  returned  to  the  Secretary  of  the  Treasury. 

The  decision  of  this  Office  in  the  premises  was  founded  on  the  pre- 
sumption that  when  Congress  said  ^'  laborers,  workmen,  and  mechan- 
ics" they  meant  what  they  said.  I  see  no  sufficient  reason  to  change 
my  opinion  on  the  subject.  Neither  the  act  of  June  25, 1868,  or  May 
IS,  1872,  nor  the  proclamation  of  the  President  of  May  19,  1869,  make 
eight  hours  a  day's  work  for  any  persons  in  the  service  of  the  United 
States  except ''  laborers,  workmen,  and  mechanics."  I  do  not  see  how 
the  accounting  officers,  or  apybody  else,  can  add  to  the  list  without 
nsorping  the  functions  of  legislation.  The  Acting  Attorney-General,  in 
an  opinion  of  the  9th  instant,  thinks  that  Congress  intended  to  include 
other  persons  in  the  acts  of  1868  and  1872.  If  so,  what  they  meant 
they  did  not  say,  and  who  shall  prescribe  the  limits.  A  clerk  is  no  more 
a  '^  laborer,  workman,  or  mechanic"  than  the  Secretary  of  the  Treasury 
is,  and  I  am  not  aware  that  the  opinion  was  required  to  solve  any  doubts 
entertained  by  the  accounting  officers,  or  that  it  was  given  for  their 
government,  though  its  eminent  professional  source  entitles  it  to  great 
respect. 

J.  M.  BRODHEAD, 

Comptroller, 

Second  Comptbolleb's  Oefice,  November  22, 1872. 

10  DEC,  VOL '5 
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EIGHT-HOUR  LAW. 

The  following  is  the  letter  of  the  First  Comptroller  to  the  Secretiiry 
of  War : 

Treasury  Department, 

First  Comptroller's  Cfpice, 

Washington  D.  C,  December'  6,1872. 

Sir:  During  the  past  summer  a  list  of  persous  employed  at  the 
Watertown  arsenal,  and  claiming  payment  under  the  provisions  of  the 
acts  of  June  25, 1868,  and  May  18,  1872,  was  submitted  to  the  Second 
Comptroller  for  his  decision  upon  the  question  whether  they  were  em- 
braced in  those  provisions.  As  the  same  question  would  come  to  this 
office  from  other  branches  of  the  public  service,  that  officer  consult^ 
the  First  Comptroller,  and  both  concurred  in  the  decision  that  "super- 
intendents, clerks,  and  policemen''  were  not  within  the  provisions  of  the 
laws  in  question ;  and,  in  accordance  with  that  decision,  the  superin- 
tendent of  the  arsenal,  was  advised  by  the  Second  Comptroller  that  the 
classes  of  persons  just  named  were  not  entitled  to  the  additional  com- 
pensation allowed  by  the  act  of  May  18,  1872. 

The  same  question  was  again  presented  to  the  Second  Comptroller, 
and,  after  consultation  with  this  office,  the  Acting  Second  Comptroller 
decided  as  before. 

Under  date  of  September  24, 1872,  one  of  the  clerks  at  the  arsenal 
addressed  the  President  on  the  subject.  That  communication,  with  the 
decision  of  the  Second  Comptroller,  was  referred  by  you  to  this  office, 
with  the  request  that  the  Comptroller  would  communicate  to  the  War 
Department  his  views  of  the  application  of  the  act  of  Congress  of  May 
18, 1872,  to  the  classes  of  claimants  enumerated  in  the  papers.  My 
views  were  communicated  to  the  War  Department  in  my  letter  of  Octo- 
ber 21,  1872,  in  which  I  said: 

"The  intention  of  Congress,  beyond  question,  was  to  reward  those 
engaged  in  labor  requiring  physical  exertion  as  distinguished  irom  em- 
ploympnts  requiring  mental  culture. 

"  My  conclusion,  therefore,  is  that  the  terms  *  laborers,  workmen,  and 
mechanics,'  as  used  in  the  acts  of  Congress,  are  to  be  taken,  according 
to  their  oommon  acceptation,  as  embracing  only  those  who  are  engaged 
in  physical  employments,  and  as  excluding  all  others.^ 

I  also  stated  my  opinion  that  the  fact  of  employment  by  the  day  wa8 
of  no  importance  in  deciding  the  question  presented,  and  intimated 
pretty  clearly  that  the  character  of  the  service  rather  than  the  period 
of  its  duration  under  the  contract,  whether  for  a  day,  a  month,  or  a  year, 
must  govern  the  decision. 

Thus,  upon  the  first  question,  the  concurrent  decisions  of  the  First 
and  Second  Comptrollers,  which  had  been  been  given  upon  proper  sub- 
mission of  it  to  them,  were  communicated  to  the  War  Department,  as 
was  also  the  decision  of  the  First  Comptroller  upon  the  second  ques- 
tion, which  was  necessarily  involved  by  the  manner  in  which  the 
clerks  at  the  arsenal  had  presented  and  urged  their  claim.  On  both 
points  the  First  and  Second  Comptrollers  agree,  although  I  ani  not 
aware  that  the  latter  officer  has  recorded  his  opinion  upon  the  second 
point.* 

I  now  learn  from  a  printe<l  copy  of  **  General  Orders,  No.  93,"  issued 
by  the  Adjutant-General,  November  2,  1872,  that  subsequently  to  the 
making  of  the  decisions  by  the  Comptrollers  to  which  I  have  referred. 

*The  Secoud  Comptroller  had  accorded  his  decisiou  November  20,  lbT2. 
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animation  before  a  judge  or  commissioner,  of  a  person  charged  with 
crime,  ten  cents  a  mile  for  going,  and  ten  cents  a  mile  for  retarning. 

When  an  indictment  for  crime  is  tried  before  a  jury  and  a  conviction 
is  had,  the  district  attorney  may  be  allowed,  in  addition  to  the  attor- 
ney's fees  herein  provided,  a  counsel  fee,  in  proportion  to  the  importance 

and  diffioalty  of  the  cause,  not  exceeding  thirty  dollars. 

•  •  •  •  •  •  • 

"  Sec,  838.  It  shall  be  [the]  duty  of  every  district  attorney  to  whom  any 
collector  of  customs,  or  of  internal  revenue,  shall  report,  according  to  law, 
any  case  in  which  any  fine,  penalty,  or  forfeiture  has  been  incurred  in 
the  district  of  such  attorney  for  the  violation  of  any  law  of  the  United 
States  relating  to  the  revenue,  to  cause  the  proper  proceedings  to  be  com- 
menced and  prosecuted  without  delay,  for  the  fiues,  penalties,  and  for- 
feitures in  such  case  provided,  unless,  upon  inquiry  and  examination, 
he  shall  decide  that  such  proceedings  cannot  probably  be  sustained,  or 
that  the  ends  of  public  justice  do  not  require  that  such  proceedings 
should  be  instituted ;  in  which  case  he  shall  report  the  iletcts  in  customs 
cases  to  the  Secretary  of  the  Treasury,  and  in  internal-revenue  cases  to 
the  Commissioner  of  Internal  Revenue  for  their  direction.  *  And  for  the 
expenses  incurred  and  services  rendered  in  all  such  cases,  the  district 
attorney  shall  receive  and  be  paid  ii*om  the  Treasury  such  sum  as  the 
Secretary  of  the  Treasury  shall  deem  just  and  reasonable,  upon  the  cer- 
tificate of  the  judge  before  whom  such  cases  are  tried  or  disposed  of    * 

. 

In  Connolly's  case  (4  Lawrence,  Gompt.  Dec.,  45)  it  was  said : — 

^^  An  allowance  may  be  made  under  section  838  of  the  Revised  Stat- 
utes in  favor  of  an  United  States  District  Attorney,  for  <  inquiry  and  ex- 
amination,' to  determine  whether  cases  reported  to  him  by  collectors  of 
internal  revenue  for  violations  of  the  internal-revenue  laws  shall  be  pros- 
ecuted in  court,  in  those  cases  in  which  the  attorney,  after  the  requisite 
examination,  reports  the  facts  to  the  Commissioner  of  Internal  Reve- 
nue, although  no  proceedings  in  court  are  instituted." 

That  case  itself  did  not  involve  the  question  thus  stated  therein,  and, 
hence,  such  question  cannot  be  said  to  have  been  decided.  The  princi- 
ple so  stated  jn.that  case  was  discussed  ui)on  what  was  understood  to  be 
the  usage  which  had  prevailed.  But  whatever  may  be  the  true  construc- 
tion of  section  838  of  the  Revised  Statutes,*  it  is  clear,  that  a  claim  under 
it  cannot  be  allowed  by  the  accounting  officers,  unless  such  claim  has 
first  been  approved  by  the  Secretary  of  the  Treasury  <<  upon  the  certifi- 
cate" of  the  proper  judge;  because  this  section  expressly  says,  as  to 
the  cases  to  which  it  applies,  that: — 

^^For  the  expenses  incurred  and  services  rendered  in  all  such  cases, 
the  district  attorney  shall  receive  and  be  paid  from  the  Treasury  such 
snm  as  the  Secretary  of  the  Treasury  shall  deem  just  and  reasonable, 
upon  the  certificate  of  the  judge  before  whom  such  cases  are  tried  or 
disposed  of." 

*  If  the  qneetion  of  the  proper  constrnotion  of  section  838  were  rea  integraj  there 
would  be  mnch  of  aathority  to  support  the  view,  that  the  compensation  of  district 
attorneys  in  ths  c<u€$t  to  which  $aid  section  applies,  is  to  be  fixed  exolunvely  in  the  mode 
therein  stated ;  and  that  no  compensation  in  $uch  caua  can  be  paid  under  section  824. 
The  latter  section  prescribes  fees  for  the  trial  of  oa»e9  generally,  section  838  prescribes 
the  mode  of  fixing  the  fees  to  be  paid  for  all  aerviceB  in  a  separate  and  particular  class  of 
cases;  and  it  may  well  be  urged,  that  these  latter  cases  are  excepted  from  the  opera- 
tion of  section  824  (Uuidekoper's  case  (second),  3  Lawrence,  Compt.  Dec,  160,  and 
cases  there  cited). 
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statute.    This  constitutes  the  difference  between  a  strict  and  a  liberal 
construction. 

Words  used  in  a  statute  are  to  be  taken  in  their  natural  and  ordinary 
signification  and  import,  if  of  common  use;  and  the  occasion  which  in- 
duced its  passage  may  also  be  referred  to  to  ascertain  the  intent  of  tUe 
legislature. 

The  words  used  in  the  act  of  Congress  are  *' laborers,  workmen,  and 
mechanics."  That  these  words,  in  their  natural  and  ordinary  signiJica- 
tion  and  import,  embrace  only  persons  engaged  in  physical  employments 
is  unquestionable;  and  that  Congress  used  them  in  this  sense  I  cannot 
doubt,  and  tJue  whole  history  of  this  legislation,  as  well  as  the  facts 
leading  to  it,  proves  the  correctness  of  this  conclusion. 

For  a  long  time  there  has  existed  a  conflict  between  "  capital  and 
labor";  or,  to  speak  more  accurately,  between  ^^capitalists  and  labor- 
ers," frequently  taking  the  form  of  conference  and  adjustment,  and 
sometimes  of  actual  collision  or  demonstrations  toward  it.  "Unions" 
of  "laborers,  workmen,  and  mechanics"  have  been  formed,  having 
reference  to  the  hours  of  labor  and  its  compensation,  but  always  and 
exclusively  in  the  interests  of  physical  labor.  Laws  were  enacted  in 
some  States  and  countries  prohibiting  the  employment  of  children 
under  a  certain  age  in  factories,  and  limiting  and  grading  the  hours  of 
labor  of  minors  above  such  age,  and  in  some  instances  prohibiting  sacli 
employment  at  night.  "  Labor-reform  associations  "  have  been  formed 
more  general  in  their  objects  than  the  "  unions,"  which  were  usually 
limited  in  their  composition  to  persons  of  some  particular  trade  or 
employment,  while  the  "labor-reform  associations"  embrace  within 
their  purposes  the  interests  of  all  classes  of  persons  engaged  in  physical 
employments,  and  are  composed  of  such  persons.  These  associations 
have  also  the  purpose  of  using  political  influences  and  action  to  gain 
their  objects.  There  are  also  organizations  called  "working-men's 
associations "  and  there  are  probably  others ;  but  all  have  the  same 
objects  in  view — the  improvement  of  the  condition  and  advancement  in 
the  compensation  of  those  whose  muscles  constitute  their  chief  capital 
I  am  not  aware  that  "  superintendents,  clerks,  or  policemen  "  belong  to 
these  associations  or  promote  their  objects.  The  history  of  the  eigh^ 
hour  law,  and  that  of  May  18, 1872,  shows  that  they  were  procured  to  be 
passed  through  the  influence  and  for  the  benefit  of  the  laborers,  work- 
men, and  mechanics  composing  and  represented  by  the  various  associ- 
ations to  which  I  have  alluded. 

In  the  sense  in  which  superintendents,  &c.,  "work"  or  "labor," 
every  person  in  the  legislative,  executive,  and  judicial  branches  of  the 
Government  "  work  "  and  "  labor,"  and  yet  no  one  of  them  is  within  the 
terms  used  in  the  acts,  and  probably  no  one  of  them  would  be  willing 
to  be  thus  named,  except  such  of  them  as  have  physical  employments. 

1  do  not  understand  upon  what  authority  the  Acting  Attorney-Gen- 
eral announces  as  his  opinion  that  it  was  the  intention  of  Congress  to 
include  within  the  provisions  of  these  laws  "all  persons  who  are  em- 
ployed and  paid  by  the  day ; "  nor  do  I  find  any  warrant  in  the  laws  for 
his  opinion  that  they  are  "limited  to  employes  who  are  paid  a  day's 
wages  for  a  dayls  work." 

The  a<;t  of  18C8  simply  provides  "that  eight  hours  shall  constitute  a 
day's  work  for  all  laborers,  workmen,  and  mechanics  now  employed,  or 
who  may  hereafter  be  employed,  by  or  on  behalf  of  the  Government  of 
the  United  States,"  and  nothing  more. 

It  makes  no  reference  whatever  to  the  length  of  the  employment  or 
the  time  or  manner  of  payment.    And  why  should  such  adistinction  be 
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madef  What  imaginable  difference  ongbt  the  law  to  ma]£e  in  the 
boon  of  labor  between  the  man  who  works  by  the  day  for  two  dollars 
and  him  who  works  by  the  week  at  twelve  dollars  f  Holding,  as  he 
does,  that  the  law  includes  only  those  who  are  employed  and  paid  by 
the  day,  the  Acting  Attorney-General  mnst  also  hold  that  the  laborer 
by  the  week  may  1^  required,  as  before,  to  work  ten  hoars  for  a  day, 
and  receive  the  same  wages  and  no  more  for  ten  hoars  than  the  day- 
laborer  does  for  eight.  The  construction  would  also,  if  correct,  enable 
the  employing  officer  to  evade  the  manifest  intention  of  Congress  by 
changing  the  employment  from  daily  to  weekly,  and  thus  to  defeat 
wholly  the  just  and  liberal  intention  of  the  legislature.  The  opinion 
on  this  point  is  the  reverse  of  broad  and  liberal  in  its  construction  of 
the  law,  and  is  illogical.  Under  it  the  benefit  of  the  law  may  be  given 
or  denied  at  the  pleasure  or  caprice  of  the  employing  officer,  and  men 
working  side  by  side  may  have  different  rates  of  payment  and  of  hours 
of  labor  prescribed  for  them. 

I  address  this  letter  to  you  because  of  our  former  correspondence  on 

the  subject,  and  it  is  written  to  vindicate  the  lawful  powers  of  my  office. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant^ 

».  W.  TAYLEK, 

Comptroller. 

Hon.  W.  W.  Belknap, 

Secretary  of  War. 


IN  THE  MATTEE  OF  THE  PBOPEB  MODE   OF  PAYING  THE  SALARY  OF 
TflE  PBESIDENT  OF  THE  UNITED  STATES.— PRESIDENT'S  CASE. 


1.  The  Qsage  m  to  the  mode  of  paying  the  Preeident's  salary,  and  settling  his  aoooantt 

thereof  stated. 

2.  The  proper  mode  stated. 

The  Bevised  Statutes  provide  that,  ^^  The  President  shall  receive  in 
fhll  for  his  services  during  the  term  for  which  he  shall  have  been  elected 
the  sum  of  fifty  thousand  dollars  a  year,  to  be  paid  monthly."  (Bev. 
Stat,  163.) 

There  are  two  modes  in  which  this  salary  may  be  lawfully  paid. 
These  are  described  in  Senate-disbursement  case  (2  Lawrence,  Compt., 
Dec.,  2d  ed.,  404),  and  in  Otto's  case  (3  Jd.,  302). 

1.  The  First  Auditor  may,  on  request  of  the  President,  or,  in  fact,  of 
his  own  authority,  state  an  account  at  the  end  of  each  month  for  the 
amount  due  the  President,  and  make  report  thereof  to  the  First  Comp- 
troller, who  may  then  certify  a  balance  due  to  the  President,  on  which 
the  Secretary  of  the  Treasury  may  grant  a  warrant  on  the  Treasurer  of 
the  United  States  in  favor  of  the  President  to  pay  him  the  sum  due, 
which  warrant  is  to  be  countersigned  by  the  First  Comptroller  and 
entered  in  his  office  and  in  that  of  the  Hegister  of  the  Treasury.    The 
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Treasurer  may,  on  this  authority,  make  payment  either  in  money  or  by 
draft  on  the  Treasurer  or  an  assistant  treasurer  or  depositary  (Rev. 
Stat,  236,  248,  269,  277,  305,  313 ;  1  Lawrence,  Compt.,  Dec.,  2d  ed., 
App.  424,  438). 

2.  Instead  of  this  mode  it  is  lawful  for  the  Treasurer  of  the  United 
States,  as  a  disbursing  officer,  to  make  requisitions  from  time  to  time 
on  the  Secretary  of  the  Treasury  for  an  advance  of  money  from  the 
proper  appropriation  to  pay  the  salary  of  the  President.  The  requisi- 
tions are  to  be  approved  by  the  First  Comptroller,  and  then  the  Secre- 
tary may  issue  an  "accountable  warrant"  to  be  countersigned  by  the 
First  Comptroller.  This  warrant  authorizes  money  to  be  carried  to  the 
credit  of  the  Treasurer,  as  disbursing  officer,  to  be  accounted  for  by 
him,  and  proper  entries  are  made  in  the  Eegister's  office.  The  Treas- 
urer, as  disbursing  officer,  from  the  money  so  placed  at  his  di'iposal, 
may  properly  pay  the  President  in  money  or  by  draft,  taking  a  proper 
voucher  for  such  payment.  The  account  of  the  Treasurer  for  the  dis- 
bursement of  the  moiiey  is  to  be  settled  by  the  First  Auditor,  and  finally 
revised  by  the  First  Comptroller  (Eev.  Stat.,  236,  269,  277,  313,  3620, 
3639,  3648;  1  Lawrence,  Compt.,  Dec,  2d  ed.,  App.  423). 

As  a  matter  of  fact,  neither  of  these  modes  of  payment  has  been 
adopted  in  the  practice  which  has  prevailed  for  a  long  time.  Under 
this  practice,  which  is  really  without  authority  of  law  (unless  long 
usage  has  made  it  lawful),  but  which  has  never  resulted  in  any  loss  to 
the  Government,  one  of  the  Assistant  Secretaries  of  the  Treasury,  by  a 
written  order,  which  is,  perhaps  improperly,  called  a  requisition,  directs 
the  chief  of  the  division  of  warrants  in  the  Secretary's  office  to  cause  an 
accountable  warrant  on  the  Treasurer  of  the  United  States  to  be  issued  in 
favorof  the  President  by  name  for  asum  specified,  being  a  month's  salary, 
and,  as  the  order  says,  "  with  which  he,  the  President,  is  to  be  charged 
and  held  accountable"  under  the  proper  appropriation  for  President's 
salary.  Upon  this  an  accountable  warrant  is  granted  by  the  Secretary 
of  the  Treasury  countersigned  by  the  First  Comptroller,  requiring  the 
Treasurer  of  the  United  States  to  pay  said  sum  to  the  President  by  name 
to  be  charged  to  said  appropriation,  and  for  which  he,  the  President,  "is 
to  be  charged  and  held  accountable."  This  is  registered  in  the  office  of 
the  First  Comptroller  and  Register  of  the  Treasury,  and  goes  to  the  Treas- 
urer as  his  authority  to  pay  a  month's  salary,  which  he  accordingly  does. 
Then  at  the  close  of  the  President's  term,  the  First  Auditor  states  an  ac- 
count between  the  United  States  and  the  President,  charging  him  with  all 
money  so  paid  to  him,  and  giving  him  credit  for  the  several  installments 
of  monthly  salary  due  to  him.  These,  of  course,  balance.  The  account 
is  by  the  First  Auditor  transmitted,  with  a  report,  to  the  First  Comp- 
troller, who  certifies  the  account,  which  is  thus  closed,  and  proper  entries 
are  made  in  the  records.  This  is  anomalous,  but  it  has  the  sanction  of 
usage.  But  no  usage,  however  long  continued,  which  is  against  a  plain 
statute  can  be  la\vful  (Broom,  Leg.  Max.,  7th  ed.,  G85;  Pochin  p.  Dim- 
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combe,  1  H.  &  K.,  857;  The  Ferinoy  Peerage  case,  5  House  Lords 
Cas.,  716 ;  Gwyn  v.  Hardwicke,  1  H.  &  N.,  53 ;  Gorham  v.  Bishop  of 
Exeter,  15  Q.  B.  74,  69  E.  C.  L.  B.).  The  present  mode  of  making  pay- 
ment just  described  is  not  in  accordance  with  the  statute.  It  is  in  viola- 
tion of  section  3648  of  the  Bevised  Statutes,  which  prohibits  the  ^<  ad- 
vance of  public  money,"  except  as  it  may  be  authorized  by  the  President 
to  disbursing  officers  or  agents,  and  to  persons  in  the  military  and  naval 
service  employed  on  distant  stations.  The  President  is  not  and  x^annot 
be  a  disbursing  officer.  The  duties  imposed  upon  him,  and  powers  given 
to  him,  by  the  Constitution  are  utterly  inconsistent  with  the  idea  that 
he  can  hold  any  office  subordinate  to  himself,  or  exercise  any  govern* 
ment  agency  subject  to  his  own  control.  The  office  of  President  is  in- 
compatible with  such  agency  or  office  (Bender's  case  (second),  1  Law- 
rence, Gompt.,  Dec.,  2d  ed.,  402).  An  accountable  warrant  treats  the 
President  as  a  disbursing  agent  without  appointment  or  bond  as  such 
(Bev.  Stat.,  3614),  and,  in  effect,  requires  him  to  answer  to  accounting 
officers  for  the  money  so  received.  It  is  evident  he  can  be  subjected  to 
DO  such  accountability  or  jurisdiction. 

The  regular  and  convenient  mode  is  for  the  First  Auditor  to  state  an 
account  monthly  and  make  report  thereof  to  the  First  Gomptroller,  who 
can  then  certify  a  balance  to  be  paid  by  warrant.  But  it  may  be  more  con- 
venient that  a  change  should  be  made  at  the  commencement  5f  a  Pres. 
idential  term.  The  present  practice  may  be  continued  until  March  4, 
1885,  when  the  regular  mode  should  be  commenced.* 

Tbsasubt  Dbpabtment, 

First  Comptroller's  Office,  February  28, 1884. 

—  1  -      ■  ■  I 

*  The  following  copy  of  requisition  and  acoonntable  Warrant  will  show  the  existing 
practioe. 

OfLoeqftkBS^ereiaryoftheTreatury,  \  Wt.  No.  2262. 

DiTiBionofWannttiU,  Estimates,  and  Appropriations.  \     TREASURY  DEPARTMENT, 

Form  No.  105.  )  WASmNOTON,  D.  C, 

Augu9i  25,  1882. 
Mr.  Wm.  F.  MacLennan, 

Chief  of  Divinon  of  Warrants,  #c.: 

Sir  :  Please  cause  a  Warrant  to  be  issued  in  favor  of  Chester  A.  Arthur,  President  of 
the  United  States,  for  the  sum  of  four  thousand  one  hundred  and  sixty-six  dollars  and 
sixty-seven  cents,  with  which  he  is  to  be  charged  and  held  accountable,  under  the 
following  head  of  appropriation. 
Very  respectfully, 

JNO.  C.  NEW, 

AaaUtant  Secretary. 


▲PPROPRIATION: 

Sslary  of  the  Pxvsident " ,  1883.... 

Sslsrj  for  the  month  of  Angnst,  1882. 
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0£ice  of  the  Secretary  of  the  Treasury, 
DiviBion  of  Warrants,  Estimates,  and  Appropriations. 

Form  18. 

Tbeasubt 

Accountable 
Warrant. 

No.  2262. 


$4,166.67. 


APPROPRIATIONS. 
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1883.  Salary  of  the  President, 

$4 
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..«7 

1 

I 

(Stamp.) 

i 

Treasorer'a  Office, 

Ang.  26, 2  p.m., 

1 

DiTision  of  Accounts. 

1 
1 

. 

1 

Treasury  Department. 
To  the  Treasurer  of  the  United  States 
greeting : 
Pay  to  Chester  A.  Arthur,  President 
U.  S.,  or  order,  to  be  charged  to  the 
appropriations  named  in  the  margin, 
four  thousand  one  hundred  and  sixty- 
six  dollars  and  sixty-seven  ceut«.    On 
account  of  his  salary  for  August,  ISi'l, 

and  for  which  he is  to  be  charged 

and  held  accountable.     For  so  doing 
this  shall  be  your  warra^'T. 

GIVEN  under  my  hand  and  the 
seal  of  the  Treasury  Depart- 
ment this  25th  day  of  August, 
in  the  year  of  our  Lord  one 
thousand  eight  hundred  and 
eighty-two,  and  of  Independ- 
ence the  one  hundred  and 
seventh. 

H.  F.  FRENCH, 
AssiMtant  Swretarif. 

Countersigned : 

WM.  LAWRENCE, 

First  Comptroller, 
Registered: 

B.  K.  BRUCE, 

B/egiMter. 

OFFICB  OP  THK 

TBSASIJBER  OF  THB  UNnXB 
STATES. 

Received  for  this  Warrant  the 
following  draft:  No.  18112,  on 
New  York,  No. on 

Mailed  Aug.  30, 1882.        M. 
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IN  THE  MATTER  OF  THE  RIGHT  TO  DRAWBACK  UNDER  THE  ACT  OF  MAR6H 
3,  1883  (22  Stat.,  48^),  ON  GOODS  LADEX  ON  A  VESSEL  FOR  EXPORT  PRIOR 
TO  JULY  1,  1883,  WHEN  THE  VESSEL  CLEARED  AT  A  LATER  DATE.— 
LAZARUS  &.  CO.'S  CASE. 


L  Under  the  set  of  March  3,  1883  (22  Stat.,  488),  goodA  are  not  "exported''  until  the 
vessel  in  which  thej  are  laden  haH  **  cleared"  from  the  port  from  which  the  export 
is  made. 

The  act  of  March  3, 18S3  (22  Stat.,  488),  provides  <<  that  no  drawback 
shall  be  allowed  apon  articles"  of  a  specified  class  <<  that  shall  be  ex» 
ported  on  and  after  the  first  day  of  Jnly,  1883." 

In  Jane,  1883,  A.  S.  Lazaras  &  Oo.,  of  New  York  Gity,  placed  on 
board  a  ship  for  export  certain  medicinal  preparations  of  the  specified 
class.  Jane  28, 1883,  the  goods  were  inspected,  and  the  inspector  certi- 
fied  that  they  were  then  laden  on  board  the  vessel.  Prior  to  the  30th 
of  Jane,  the  exporters  had  a  bill  of  lading  signed  for  the  goods  by  the 
captain  of  the  vessel,  which  bill  was  then  lodged  with  the  collector  of 
castoms  at  New  York. 

Aagost  7,  1883,  the  collector  of  oastoms  certified  that  the  vessel 
cleared  from  the  port  on  Jaly  31, 1883,  with  the  goods  daly  laden,  and 
'^  that  a  proper  bill  of  lading  covering  above  named  merchandise  has 
been  filed  in  this  [his]  office,"  bat  it  is  not  shown  when  it  was  so  filed. 

The  First  Comptroller  is  reqaired  to  decide  whether  the  exporters  are 
entitled  to  drawback. 


Decision  by  William  Lawbbngb,  First  Comptroller. 

If  the  goods  in  qnestion  were  <* exported"  within  the  meaning  of  the 
act  of  March  3,  1883,  when  they  were  laden  on  the  vessel  for  export j  the 
claimants  are  entitled  to  drawback.  If  the  goods  were  not  exported  antil 
the  vessel  ^^elearedy^  then  the  claimants  are  not  entitled  to  drawback. 
The  usage  has  been  as  to  sach  goods  to  regard  them  as  *^  exported^  only 
at  the  date  of  the  clearance  of  the  vessel.  This  qnestion  becomes  im- 
portant, as  tn  principle  it  aifects  the  claims  for  drawback  on  foreign 
goods  imported  and  sabsequently  exported. 

In  the  Treasury  Department  Regulations  of  1874,  under  the  Customs 
and  Navigation  Laws,  one  provision  (page  202)  is  a8  follows: 

^' Art.  433.  The  ^  time  of  exportation^  must  be  deemed  and  taken  to  he 
the  date  at  which  the  merchandise  actimlly  leaves  the  foreign  port  for  its 
destination  in  the  United  States,  which  period  may  ordinarily  be  estab- 
lished by  the  production  of  the  clearance  granted  to  the  vessel  at  the 
foreign  port  and  the  declaration  of  the  master,  uuder  oath,  at  the  time 
of  entry,  of  the  date  when  the  vessel  sailed." 
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Any  other  rule  would  be  unsafe  and  impracticable.  Until  a  vessel 
clearSj  goods  may  be  withdrawn  from  it,  and  thus  the  operation  of  the 
revenue  laws  might  be  evaded. 

The  goods  in  this  case  were  '*  exported"  July  31, 1883,  when  the  ves- 
sel '^  cleared,^  and  not  prior  thereto. 

The  claimants  are  not  entitled  to  drawback. 

Treasury  Department, 

First  Comptroller's  Office,  April  17,  1884. 


IN  THE  MATTER  OF  THE  AUTHORITY  OF  THE  COMMISSIONERS  OF  THE 
DISTRICT  OF  COLUMBIA  TO  PAY  TO  A  SALARIED  CLERK  IN  AN  EX- 
ECUTIVE DEPARTMENT  OF  THE  UNITED  STATES,  COMPENSATION  FOR 
EXPERT  SERVICES  RENDERED  FOR  SAID  COMMISSIONERS.— EXTRA 
COMPENSATION  CASE. 


1.  Section  1765  of  the  Revised  Statutes  prohibits  a  salaried  clerk  in  an  executive  De 

partment  of  the  United  States,  from  receiving  additional  compensation  for  any 
service  rendered  for  the  Commissioners  of  the  District  of  Columbia. 

2.  The  expenses  of  ''engrossing  a  letter  to  the  mayor  of  Buenos  Ayres,  acknowledging 

the  receipt  of  a  gold  medal  presented  to  the  city  of  Washington,'*  cannot  be  paid 
from  the  appropriation  made  for  contingent  expenses  of  the  executive  office  of 
the  District  of  Columbia  by  the  act  of  July  1,  1882  (22  Stat.,  137),  unless  such 
service  was  necessary  or  proper  to  conduct  the  appropriate  business  of  said 
office,  or  of  the  government  of  the  District  of  Columbia,  and  was  not  otherwise 
provided  for. 

May  29, 1883,  the  Commissioners  of  the  District  of  Columbia  paid 
*'  for  engrossing  a  letter  to  the  mayor  of  Buenos  Ayres,  aeknowledgiDg 
the  receipt  of  a  gold  medal  presented  to  the  city  of  Washington,''  the 
sum  of  $25  from  the  appropriation  made  by  act  of  July  1, 1882  (22  Stat., 
137),  for  contingent  expenses  of  the  executive  office  of  the  District  of 
Columbia,  to  a  person  who,  at  the  time  of  rendering  such  service,  was 
receiving  salary  at  the  rate  of  $1,400  a  year,  as  a  clerk  in  the  Interior 
Department.  The  First  Comptroller  is  required  to  decide  whether  (1) 
such  clerk  could  lawfully  receive  payment  for  such  service,  and  (2) 
whether  any  such  payment  is  a  proper  charge  on  said  appropriation. 


Decision  by  William  Lawrence,  First  Comptroller. 
It  is  provided  by  section  1765  of  the  Revised  Statutes  as  follows: 

*^  No  officer  in  anj-  branch  of  the  public  serAice,  or  any  other  person 
whose  salary,  pay,  or  emoluments  are  fixed  by  law  or  regulations,  sball 
receive  any  additional  pay,  extra  allowance,  or  compensation,  in  any 
form  whatever,  for  the  disbursement  of  public  money,  or  for  any  other 
service  or  duty  whjitever,  unless  the  same  is  authorized  by  law,  and  the 
appropriation  therefor  explicitly  states  that  it  is  for  such  additioual 
pay,  extra  allowance,  or  compensation." 

The  claimant  at  the  time  the  service  was  rendered  was,  and  yet  is, 
an  "  officer  in  [aj  branch  of  the  public  service  whose  salary  [was]  fii^ 
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by  law,"  and  so  could  not  lawfully  receive  the  "  additional  pay  or  com- 
pensation" in  question.  The  purpose  of  the  statute  was  to  prohibit 
officers  and  persons  receiving  fixed  salary  or  compensation  under  the 
authority  of  the  United  States  from  receiving  <^any  additional  pay  ex- 
tra allowance,  or  compensation,  in  any  form  whatever,  for  any  other 
service  or  duty  whatever,"  rendered  under  the  authority  of  an  act  of 
Congress,  and  to  be  paid  for  from  public  revenues  collected  under 
similar  authority.  It  was  designed  to  prevent  one  person  from  securing 
more  than  one  fixed  compensation  for  any  public  service  rendered  under 
the  authority  of  the  National  Oovemment,  and  payable  from  its  revenues 
or  from  any  other  source,  including  private  persons,  as  compensation 
authorized  by  public  authority.  It  was  designed  to  distribute  the  real 
or  supposed  favors  of  public  emoluments,  so  that  they  should,  not  be 
duplicated  for  the  benefit  of  any  one  pei^sou  already  in  the  receipt  of  & 
salary  fixed  by  law,  which  in  legal  contemplation  is  a  frill  recompense 
for  all  public  services.  The  District  of  Columbia  is  under  the  exdasive 
legislative  control  of  Congress  (Const.,  Art.  1,  Sec.  8,  Clause  17).  This 
includes  the  power  of  taxation  (Loughborough  r.  Blake,  5  Wheat.> 
317).  It  carries  with  it  the  right  of  exclusive  jurisdiction  (United 
St&tes  V.  Cornell,  2  Mason,  C.  C.  60,  91;  6  Op.  Att.-6en.,  577;  9  Op. 
Att-Gen.,  521;  Cohens  v.  Yirginia,  6  Wheat.,  264;  Story,  Const,  1229, 
1234;  Paschal,  Anno.  Const,  3d  ed.,  137,  notes  136, 137).  There  is  no 
other  place  in  the  CTnited  States  in  which  Congress  has  such  complete, 
absolute,  original,  unrestrained  authority  as  in  this  District.  All  rev- 
enues are  raised  by  direct  authority  of  Congress  (Act  of  June  11, 1878, 
20  Stat,  104). 

Every  officer  exercising  local  functions  in  the  District  holds  '^  office 
under  the  General  Oovemment"  (Cox's  case,  14  Court  CI.,  514).  Their 
salaries  are  *'  paid  by  the  Oovemment  at  the  Treasury  of  the  United 
States." 

2d.  The  entire  revenues  raised  in  the  District  are  paid  into  and 
disbursed  from  the  Treasury  of  the  United  States  by  officers  of  the 
United  States  (Act  June  11,  1878—20  Stat  105).  The  whole  local 
gOTerament  is  a  part  of  the  Oeneral  Oovemment  (Bheem's  case,  3 
Lawrence,  Compt  Dec.,  307).  It  is  a  "  branch  of  the  public  semce." 
One-half  of  all  expenditures  are  paid  by  the  United  States  from  its  gen- 
eral customs  receipts,  internal  revenues,  and  other  sources  of  revenue. 
The  Government  is  thus  directly  interested  in  enforcing  the  prohibition 
against  paying  extra  compensation  to  its  officers.  Every  reason  which 
extends  the  prohibition  against  officers  generally  of  the  United  States 
receiving  from  extra  compensation  for  extra  services  rendered  to  the 
United  States  applies  against  the  payment  in  this  case.  The  claimant 
is  an  officer  of  the  United  States.  The  extra  services  rendered,  if  they 
could  have  been  lawfully  performed  by  and  paid  for  to  any  person,  were 
performed  under  the  authority  of  the  United  States,  and  for  a  <<  branch  " 
of  *4ts  public  service.'^  K  the  entire  District  service  is  not  a  *' public 
Bervioe,"  what  is  it ! ,  It  is  not  a  private  service.    The  service  of  a  mu- 
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nicipal  government  is  a  public  service  (Barnes  v.  District  of  Co- 
lumbia, 91  U.  S.,  540).  Section  1765  of  the  Revised  Statutes  is  suffi- 
ciently explicit  to  defeat  the  claim  for  extra  compensation.  Section 
three  of  the  act  of  June  20, 1874  (18  Stat.,  109),  is  equally  explicit.  It 
provides  "that  no  civil  oflScer  of  the  Government  shall  hereafter  receive. 
any  compensation  or  perquisites,  directly  or  indirectly,  from  the  Treas- 
ury or  property  of  the  United  States,  beyond  his  salary  or  compeosa- 
tion  allowed  by  law"  This  claim  was  paid  "  directly  from  the  Treasury 
of  the  United  States ''  (Rev.  Stat.,  3620). 

It  may  be  somewhat  difficult  to  perceive  how  the  services  in  question 
can  be  regarded  as  a  proper  charge  upon  the  appropriation  for  con- 
tingent or  miscellaneous  expenses  of  the  Executive  Office  of  the  Dis- 
trict. No  law  has  in  any  specific  terms  charged  the  Executive  Office 
with  receiving  gold  medals  from  foreign  cities  or  governments.  If  such 
duty  exist,  it  must  be  one  in^iidental  to  some  specific  power  given  by 
law  to  the  Executive  Office,  or  of  the  District  Government  in  some  form. 
This  Office,  or  the  District  Government,  maj'  fairly  be  supposed  to  have 
the  usual  powers  of  municipal  governments,  within  the  limits  of  the 
laws  of  its  creation,  and  the  appropriations  made  for  its  support  Some 
forms  of  comity,  and  even  courtesy,  to  other  city  governments,  must 
within  proper  limits  be  recognized,  and  especially  from  the  enlightened 
capital  of  the  most  powerful  republic  in  existence. 

The  District  officers,  either  as  such  or  personally,  cannot,  without  the 
consent  of  Congress,  "  accept  of  any  present,  emolument,  office,  or  title, 
of  any  kind  whatever,  from  any  king,  prince  or  foreign  state"  (Const., 
^rt.  1,  sec.  9,  clause  8).  If  the  executive  officers  of  the  District  can  ac- 
cept a  gift  of  pecuniary  value,  it  must  be  by  virtue  of  the  act  creating 
the  District  Government.  This  creates  a  municipal  corporation,  and  it 
may  be  assumed  that  one  of  its  inherent  powers  is  to  acquire  property, 
and  thus  to  accept  the  gold  medal  to  which  the  service  in  question  re- 
fers (McDonough  Will  Case,  15  How.,  367,  403;  2  Dillon,  Municipal 
Corp.,  3d  ed.,  §  550  [427] ;  1  Id.,  476  [397]. 

The  act  of  July  1,  1882,  provides  for  the  District  executive  oflSce  all 
the  ordinary  clerical  service  which  it  could  lawfully  have.  (22  Stat., 
137.)  The  only  ground  upon  which  ^he  services  now  in  question  could 
have  been  lawfully  procured,  as  a  charge  upon  the  contingent  fund,  is, 
that  they  were  necessary  or  proper  to  conduct  the  appropriate  business 
of  the  executive  office,  and  were  not  otherwise  provided  for  (Decora- 
tion Case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  73). 

The  evidence  does  not  sufficiently  disclose  the  character  and  purpose 
of  the  gold  medal  received  by  the  District  Commissioners,  to  determiue 
this  question.  And  as  payment  could  not  lawfully  be  made  to  the  claim- 
ant, it  becomes  unnecessary'  to  pursue  the  enquiry. 

The  voucher  is  disallowed  in  settling  the  accounts  of  the  Commis- 
sioners. 

Treasury  Department, 

First  ConqytroUer's  Office,  April  15,  1884. 


/ 

Payment  of  Surplus  Proceeds  of  Direct  Tax  Sale — Putnani^s  Case,    16T 


IN  THE  MATTER  OF  THE  PAYMENT  OF  THE  "SURPLUS  PROCEEDS"  OF 
A  TAX-SALE  OF  REALTY  UNDER  THE  DIRECT  TAX-ACTS  OF  AUGUST  5, 
H?61  (12  STAT.,  304),  JUNE  7,  ie62  {Id.,  422),  AND  JUNE  8,  1872  (17  STAT., 
332).— PUTNAM  CASE. 


1.  Congress  has  constitational  authority  to  prescribe  prospectively  a  conrse  of  distri^ 

bation  of  the  money  which  a  resident  of  any  State  may  at  the  time  of  his  decease 
be  entitled  to  receive  from  the  Government  nnder  a  law  of  the  United  States. 

2.  Upon  the  same  principle  Congress  may  prescribe  the  party  to  whom  payment  of 

"  the  surplus  of  the  proceeds."  of  a  sale  under  the  direct  tax-acts  of  August  b, 
1661  (12  Stat.,  304),  and  June  7, 1862  (i(2.,  422),  shall  be  made  in  case  of  thb  de^ 
cease  of  the  claimant  originally  entitled  to  such  payment. 

3.  The  surplus  proceeds  of  such  sale,  when  deposited  in  the  Treasury,  are  held  as  a 

trust-fund  for  the  claimant  authorized  by  the  direct-tax  acts  to  receive  it. 

4.  The  expression,  ''legal  representatives,''  in  section  36  of  the  direct  tax-act  of 

August  5, 1861  (12  Stat.,  304),  means  the  executor  or  administrator  of  a  deoe« 
dent. 

5.  A  claimant  for  the  surplus  proceeds  of  a  direct  tax-sale  is  required  to  show  that 

they  have  been  **  deposited  in  the  Treasury." 

6.  The  evidence  of  such  deposit  is  not  furnished  by  the  legal  presumption,  that  th& 

officers,  who  received  the  money,  and  were  by  law  charged  with  the  duty  of  de^ 
positing  it  in  the  Treasury,  performed  their  duties. 

7.  When  the  estate  of  a  decedent  has  been  settled  in  the  proper  probate  court  by  a 

settlement  final  in  form,  the  law  of  the  domicile  of  such  decedent  will  determine 
whether  subsequently  discovered  assets  are  to  be  administered  by  the  prior  ex^ 
ecutor  or  administrator,  or  by  a  newly  appointed  administrator. 

December  21, 1863,  CommiBsioDers  ander  the  direct-tax  act  of  June- 
7, 1862  (12  Stat.,  422),  sold  at  a  tax-sale,  lots  in  Saint  Augustine,  Florida^ 
of  which  Benjamin  A.  Putnam  was  legal  owner,  as  follow :  Lot  7Sy 
Block  46,  to  G.  L.  Robinson  for  $1,100 ;  Lot  53,  Block  36,  to  S.  M.  Porter 
for  12,200 }  and  Lot  3,  Block  3,  to  B.  A.  Fowler  for  $45.  The  surplus 
proceeds  of  said  tax-sale,  amounting  to  $3,214.50,  after  satisfying  the^ 
tax,  costs,  charges,  and  commissions,  were  deposited  in  the  Treasur^% 
Pntnam,  by  his  last  will  dated  January  30,  1867,  bequeathed  all  hi& 
estate  to  his  wife  and  appointed  her  his  executrix,  and  died  January  25, 
1869.  The  will  was  duly  admitted  to  probate ;  and  the  wife  qualified 
as  executrix,  and  made  final  settlement  of  the  estate  in  the  proper  court, 
by  which  she  was  discharged.  She  died  testate  October  17, 1877,  and^ 
by  her  will  duly  proved,  appointed  an  executor,  directed  the  payment 
of  certain  specific  legacies,  and  devised  the  residue  of  her  estate  to  her 
grandsons,  John  Caldwell  Calhoun,  Benjamin  A.  P.  Calhoun,  and  Will- 
iam Lowndes  Calhoun.  This  estate  had  been  duly  settled,  the  legacies 
have  been  paid,  and  the  executor  has  been  discharged. 

November  21, 1883,  said  grandsons  applied  to  the  Treasury  Depart- 
ment for  the  payment  of  said  sum  of  $3,214.50,  the  surplus  proceeds  of 
the  tax-sale.    These  claimants  have  executed  to  each  of  the  purchasers 
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at  the  tax-sale,  releases  of  all  claims  to  the  lots  by  them  respectively 
purchased. 

January  18,  1884,  the  Commissioner  of  Internal  Bevenue  by  letter, 
transmitted  the  papers  in  this  case  to  the  Secretary  of  the  Treasury, 
with  a  recommendation,  that  the  claim  be  approved  for  $3,214.50,  and 
paid  to  the  claimants.  January  21,  1884,  this  letter,  with  the  papers, 
was,  by  the  Secretary  referred  to  the  Fifth  Auditor  for  examination 
and  report.  The  Fifth  Auditor  stated  an  account  in  favor  of  the  claim- 
ants, and  transmitted  it,  with  his  report,  to  the  First  Comptroller  for  his 
action  thereon. 

E.  B.  McKean  for  the  heirs : 

"  The  words,  '  legal  representatives ',  include  the  heirs-at-law  (Hogan 
r.  Page,  2  Wall.,  605;  Carpenter  v,  Hannels,  19  Jcf.,  138,  145;  Amosr. 
Campbell,  9  Fla.,  187;  Magee  et  als.  v.  Doe,  ex  dein,  (lit?.,  382 ;  McClellan, 
Digest  Laws  Florida,  ch.  92,  sees.  1  and  2;  Id.^  ch.  2,  sees.  5-7).  The 
estate  of  lienjamin  A.  Putnam  having  been  finally  settled,  after  full 
administration,  not  including  this  claim,  payment  should  be  made  to 
the  heirs."* 


Decision  by  William  Lawrence,  First  Comptroller. 

The  claim  in  this  case  is  made  under  section  36  of  the  direct-tax  act 

of  August  5,  1801  (12  Stat.,  304),  which,  after  authorizing  a  sale  of  real 

estate  in  case  of  the  non-payment  of  direct  taxes  assessed  according  to 

law,  provides  that : 

"  The  surplus  of  the  proceeds  of  the  sale,  after  satisfying  the  tax, 
costs,  charges,  and  commissions,  shall  be  paid  to  the  otcner  of  the  pro- 
perty, or  his  legal  representatives j  or  if  he  or  they  cannot  be  found,  or  re- 
fuse to  receive  the  same,  then  such  surplus  shall  be  deposited  in  the 
Treasury  of  the  United  States,  to  be  there  held  for  the  use  of  the  owner 
or  his  legal  representatives,  until  he  or  they  shall  make  application  there- 
for to  the  Secretary  of  the  Treasury,  who,  upon  such  application,  shalL 
by  warrant  on  the  Treasury,  cause  the  same  to  be  paid  to  the  applicant." 

And  see  act  of  March  3, 1883  (22  Stat,  595). 

The  sum  claimed,  $3,214.50,  is  "  the  surplus  of  the  proceeds  "  of  the 
tax-sale,  as  above  stated,  '^  after  satisfying  the  tax,  costs,  charges,  and 
commissions."    This  sum,  the  statute  declares,  "  shall  be  paid  to  the 


*  ThiB  is  not  a  case,  iu  which  au  application  iH  made  to  redeem  land  sold  at  a  tax 
sale.  The  act  of  Juno  H,  1W72  (17  Stat.,  330,  sec.  1),  authorized  the  original  owner,  hi^ 
heirs  or  devisees,  to  redpcui  any  tract  ofland  in  an  insurrectionary  district,  purchaseii 
at  a  direct  tax-sale  l»y  the  United  States.  This  act  in  no  way  indicates  that  the  worJ< 
*'  lopal  roprosontatives,"  in  section  36  of  the  act  of  August  5, 1861  (12  Stat.,  304),  mean 
heirs  or  devisees.  An  act  passed  in  187*2  can  furnish  hut  slif^ht  evidence  of  what 
Conj^ross  intended  in  an  act  passed  in  18(51:  and  section  36  of  the  act  of  August .'», 
1861,  has  a  very  different  purpose  from  that  of  section  1  of  the  act  of  June  8,  1?72. 
The  former  section  relates  to  a  money-demand,  a  chattel-interest,  or  a  chose  in  action, 
which,  by  all  nsa^e,  goes  to  the  executor  or  administrator  of  a  deceased  claimant ; 
while  the  latter  relates  to  redeeming  the  land,  which,  by  universal  law,  goes  to  the 
lieir-at-law  or  devisee  of  a  deceased  owner.  See  United  States  r.  Taylor  (104  U.  S., 
">,  and  United  States  r.  Lawton  (110  U.  S.,  146^. 
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[original  J  owner  of  the  property,  or  bis  legal  representatives."  The  orig- 
inal owner  is  dead;  and  if  this  statute  is  valid,  payment  must  be  made 
to  ^^  his  legal  representatives."  The  sole  questions,  therefore,  to  be 
determined  are,  (1)  whether  the  provision  of  the  statnte  requiring  pay- 
ment to  be  made  to  the  '^  legal  representatives  "  is  valid,  and  (2)  who 
are  the  **  legal  representatives."  These  questions  will  be  considered  in 
the  order  stated. 

As  a  question  of  constitutional  law,  Congress  has  undoubted  authority 
to  prescribe  prospectively  a  course  of  distribution-^^veTi  contrary  to  that 
under  a  State  law — of  the  money  which  a  resident  of  such  State  may  at 
the  time  of  his  decease  be  entitled  to  receive  from  the  Government  un- 
der a  law  of  the  United  States.  This  is  settled  by  long  usage.  Many 
examples  may  be  given  of  statutes  of  this  character.  Thus,  the  Joint 
Kesolution  of  March  3, 1859  (11  Stat.,  442),  as  carried  into  section  49  of 
the  Bevised  Statutes,  provides  that : 

<<  When  any  person  who  has  been  elected  a  member  of  or  delegate  in 
Congress  dies  after  the  commencement  of  the  Congress  to  which  he  has 
been  elected,  his  salary  shall  be  computed  and  paid  to  his  widow,  or,  if 
DO  widow  survive  him,  to  his  heirs  at  law,  for  the  period  that  has  elapsed 
from  the  commencement  of  such  Cpngress,  or  from  the  last  payment  re- 
ceived by  him  to  the  time  of  his  death,"  &c. 

And  the  act  of  June  19, 1840  (5  Stat.,  385),  provides  that,  ^^  in  case 

any  male  pensioner  shall  die,  leaving  children,  but  uo  widow,  the  amount 

of  pension  due  to  such  pensioner  at  the  time  of  his  death    •    •    • 

shall  not  be  considered  as  a  part  of  the  assets  of  said  estate,  nor  liable 

to  be  applied  to  the  payment  of  the  debts  of  said  estate,  but  shall  be 

distributed  among  the  children  of  the  decedent  in  equal  shares."    The 

Supreme  Court  said  of  this  act,  that : 

"  There  can  be  no  doubt  that  Congress  h&d  a  right  to  distribute  this 
bounty  at  their  pleasure,  and  to  declare  that  it  should  not  be  liable  to 
the  debts  of  the  beneficiaries."    (Walton  et  al.  v.  Cotton  et  al.  19  How., 

358.) 

The  same  principle  is  elsewhere  afl^med  (Heirs  of  Emerson  v.  Hall, 
13  Pet,  413 ;  United  States  v.  Hall,  98  XT.  S.,  343 ;  AUspach's  case,  2 
Lawrence,  Compt.  Dec,  2d  ed.,  260 ;  Eeyser's  case,  4  Lawrence,  Compt. 
Dec,  287 ;  Garnet's  case,  3  Id.y  270).  The  authority  to  enact  statutes 
of  the  character  mentioned  is  found  in  that  clause  of  the  Constitution, 
which  vests  in  Congress  ''AH  legislative  Powers"  therein  granted 
(Const  C.  S.,  Art.  I,  Sec.  1).  One  of  the  legislative  powers  therein 
granted  is,  *'  To  make  all  Laws  which  shall  be  necessary  and  proper  for 
carrying  into  Execution  "  all  the  specific  powers  given  to  Congress,  in- 
cluding those  to  collect  taxes,  to  pay  the  debts  of  the  United  States, 
and  generally  to  carry  on  all  the  operations  of  a  perfectly  independent 
government  {Id.,  Sec.  8,  Par.  .18).  The  authority  of  Congress  to 
create  a  liability  against  the  United  States  necessarily  includes  the 
power  to  provide  to  whom  payment  shall  be  made  in  case  of  the  death 
of  an  original  claimant. 
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The  statutes  so  far  referred  to  are  those  ouly  in  which  the  liability 
created  was  in  the  nature  of  a  deht^  or  a  gratuity.  The  surplus  proceeds 
of  a  direct  tax-sale,  when  deposited  in  the  Treasury^  are  held  as  a  tnut- 
fund  for  the  rightful  claimant  (Act  August  5, 1861—12  Stat,  304,  sec. 
36 ;  United  States  v.  Boss,  92  XT.  S.,  282;  United  States  v.  Taylor,  m 
U.  S.,  222 ;  United  States  v.  Lawton,  110  U.  S.,  149).  In  executing  the 
act  of  Congress  which  authorized  tax-sales,  the  trust-fund  is  created. 
Congress  had  power  to  authorize  tax-sales,  and  to  create  the  tmstfand, 
and,  as  incident  thereto,  the  authority  to  determine  to  whom  payment 
should  be  made  in  case  of  the  death  of  an  original  claimant.  The  act 
of  Congress' might  have  left  to  each  State  the  pdwer  to  prescribe  to 
whom  payment  should  be  made  in  such  cases ;  but  it  did  not  do  so.  The 
act  of  August  5, 1861  (12  Stat.,  304,  sec.  36),  declares  that  payment,  in 
all  such  cases,  shall  be  made  to  the  '^  legal  representatives  "  of  the  origi- 
nal legal-owner.  The  authority  to  so  declare  is  as  complete  for  all  par- 
poses  of  administering  the  trust  as  it  is  to  make  similar  provision  in  re> 
lation  to  the  payment  of  the  debts  or  gratuities  of  the  United  States. 
This  is  not  a  statute  of  distribution^  but  only  determines  the  party  to 
whom  payment  shall  be  made. 

The  question  now  arises,  who  are  the  ^^  legal  representatives"  of  the 
original  owner  in  case  of  his  death  ?  They  must  generally  be  (1)  his 
heirs  at  law,  (2)  his  devisees,  (3)  the  persons  declared  to  be  such  ^Megal 
representatives"  by  the  law  of  the  State  in  which  he  had  his  last  domi- 
cile, or  (4)  his  executors  or  administrators.  Of  course,  there  may  be 
assignments  by  operation  of  law ;  but  it  is  not  necessary  now  to  consider 
these.  It  is  entirely  clear  from  a  multitude  of  authorities,*  that  the 
expression,  ^Uegal  representatives,"  in  its  technical  and  legal  sense, 
means  and  includes  only  the  executors  or  administrators  of  a  decedent 
It  is  also  well  settled,  that  words  or  expressions  in  a  statute,  ^^  which 
have  acquired  a  particular  legal  meaning,  are,  in  the  absence  of  dream- 
stances  otherwise  controlling  them,  given  t|^s  meaning  in  the  inter- 
pretation" (Bishop,  Written  Laws,  96, 100;  Potter's  Dwarris,  Stat  274; 
Hardcastle,  Statutory  Law,  80;  Sedgwick,  Construction  Stat,  and 
Const.  L.,  2d  ed.,  221).  The  rule  is  well  stated  in  Ex  parte  Vincent  (26 
Ala.,  153),  that: 

^^  When  words  are  used  by  the  Legislature  in  relation  to  a  matter  or 
subject,  which,  when  used  in  reference  to  the  same  subject  at  the  common 
law,  have  obtained  a  fixed  and  definite  meaning,  the  inference,  *  *  *. 
is  irresistible,  that  they  were  intended  to  be  used  in  their  common  law 

sense." 

It  is  thus  evident,  that  the  expressioa, ''  legal  representatives,^  in 
section  36  of  the  direct  tax  act  of  August  5, 1861  (IS  Stat,  304),  means 
the  executor  or  administrator  of  a  decedent  And  it  follows  as  a  result, 
that  this  expression  in  said  section  cannot  include  heirs  at  law,  dev- 

*  Some  of  thetto  authorities  are  appended  hereto  in  the  foot-note  at  the  end  of  thiB 
case. 
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isees,  or  those  persons  whom  any  State  law  may  designate  as  legal 

representatives.    The  reasons  in  support  of  this  conclusion  seem  to  be 

irresistible. 

The  act  of  August  5^  1861  (12  Stat.,  304,  sec.  36),  is  general  in  charac- 
ter.   And  a  learned  author  says,  that — 

^^  As  a  general  statute  speaks  the  language  of  the  entire  people,  it 
cannot  have  a  local  meaning^  or  vary  in  particular  places  with  the  special 
usages  there  prevailing  "  (Bishop,  Written  Laws,  101 ;  Bex  v.  Hogg,  1 T. 
K.,  721,  728;  Dennick  v.  Bailroad  Co.,  103  U.  S.,  11). 

Congress  deemed  it  proper  to  declare  that  payments  should  be  made 
'*  to  the  owner  of  the  property,  or  hie  legal  representatives.^  By  a  well- 
known  rule  of  interpretation,  it  must  be  supposed  that  every  word  so 
used  had  a  purpose ;  this  must  be  ascertained;  and  effect  must  be  given 
to  all  accordingly  (Bishop,  Written  Laws,  82).  The  object  of  Congress 
evidently  was,  to  designate  beyond  dispute  the  party  entitled  to  pay- 
ment in  case  of  the  death  of  the  original  owner.  This  is  done  by  a 
general  phrase  having  a  well  known  signification  of  universal  applica- 
tion. To  hold  that  this  shall  vary  with  the  laws  of  every  State,  in 
which  it  may  be  applied,  is  simply  to  hold  that  the  act  of  August  6, 
1861  (12  Stat.,  304,  sec.  36),  is  not  a  general  statute,  and  that  it6  pur- 
pose is  to  introduce  various  rules  rather  than  one,  and  to  give  to  the 
language  used  a  force  which  it  does  not  warrant.  It  may  be  said  of 
the  view  which  localizes  the  statute,  and  assigns  to  it  different  mean- 
ings changing  with  locality,  that  such  view  <^is  in  direct  contradiction 
of  the  words  of  the  statute.  The  advocates  df  this  view  interpolate  into 
the  statute  what  is  not  there,  by  holding  that"  the  '^ legal  represeni»- 
tires"  must  be  the  persons  designated  as  such  by  the  laws  of  the  State 
in  which  a  deceased  claimant  had  his  last  domicile  (Dennick  v»  Bailroad 
Co.,  1Q3  IT.  S.,  19).  It  has  been  said,  that,  when  a  statute  is  clear  in  its 
terms,  it  ^^  must  rest  on  the  words  used — '  nothing  adding  thereto,  noth- 
ing diminishing'  *  *  *9  ^^  s^  the  necessity  of  not  importing  into 
statutes  words  which  are  not  fouud  there'"  (Leavenworth,  etc.,  B.  B. 
Co.  V.  United  States,  92  U.  8.,  751). 

Some  light  is  thrown  on  the  meaning  of  the  words  ^Megal  representa- 
tives "  in  section  36  of  the  act  of  August  5, 1861  (12  Stat.,  304),  by  re- 
ferring to  the  second  proviso  thereof,  which  declares : 

"That  the  owners,  their  heirs j  executors,  or  admirilstrators,  or  any 
person  on  their  behalf,  shall  have  liberty  to  redeem  the  land  and  other 
property  sold,  as  aforesaid,  within  two  years  from  the  time  of  sale, 
upon  payment  to  the  collector  for  the  use  of  the  purchaser,  his  heirs  or 
assigns^  of  the  amount  paid  by  said  purchaser,"  &c. 

The  purpose  of  this  provision  evidently  was  to  provide  a  means  by 
which,  in  case  of  a  tax-sale,  the  original  oumerj  or  his  heirsy  might  re- 
claim the  realty  sold  and  be  reinvested  with  the  title;  for  which  pur- 
pose such  owner,  his  heirs,  the  proper  executor  or  administrator,  or  any 
person  on  behalf  of  such  owner  or  his  heirs,  might  refund  the  amount 
paid  by  the  purchaser.    This  redemption  restored  the  land  which  would 
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appropriately  vest  in  the  heirs  at  lawj  if  the  original  owner  were  dead. 
The  money  refunded  is  held  "for  the  use  of  the  [taxj  purchaser,  Am 
heirs  or  assigns^  (Allspach's  case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  260), 
This  provision  impressed  on  the  money  refunded  the  character  of  the 
land.  But  the  prior  provisions  of  this  section  of  the  statute,  when 
dealing  with  the  trust- fund  in  the  Treasury,  as  to  which  a  money  demand 
against  the  United  States  might  be  preferred,  gave  the  right  to  make 
such  demand,  not  to  the  "  heirs  or  assigns,"  but  to  the  "  legal  represeut- 
atives."  The  acts  of  May  9,  1872  (17  Stat,  89,  Sec.  2),  and  June  8, 
1872  (17  Stat.,  '^32,  sec.  9),  provide,  that,  in  all  cases  where  the  owner 
of  any  land  sold  for  taxes,  his  heirs  or  assigns,  by  judicial  process  in  a 
court  of  the  United  States,  has  recovered,  or  shall  recover  the  same 
"  from  the  purchaser,  his  heirs  or  assigns,"  payment  shall  be  made  "to 
the  person  or  persons  entitled  thereto  [of]  a  sum  of  money  equal  to  that 
originally  paid  by  the  [tax]  purchaser."  The  proper  claimant  for  the 
purchase-money,  in  such  ca«e,  is  "the  purchaser,  his  heirS  or  assigns," 
who  may  have  been  duly  evicted;  or,  in  case  of  the  death  of  a  party 
after  eviction,  and  before  receiving  payment,  the  local  law  of  his  domi- 
cile will  determine  the '^ persons  entitled  thereto";  because  the  act  of 
Congress  does  not  specify  the  party  in  such  case.  It  thus  appears  that 
whenever  tlio  statutes  have  secured  rights  to  "heirs  or  assigns,"  they 
have  been  specifically  named  as  such;  and,  hence,  the  words,  "legal 
representatives,"  must  mean  ^^  executors  and  administrators.^  These, 
as  a  general  rule,  are  synonyms  or  equivalent  expressions.  See  Tax- 
Sale-Surplus  case  (ante^  59).  The  Supreme  Court  seems  to  have  recog- 
nized the  correctness  of  this  view.  In  United  States  v,  Taylor  (104  U. 
S.,  216;  s.  c,  14  Ct.  CI.,  339),  the  administrator  of  a  deceased  owner  of 
realty  recovered  the  surplus  proceeds  of  a  direct  tax-sale  thereof.  It 
is  true,  no  question  was  raised  as  to  the  proper  claimant  to  sue:  But 
the  right  of  the  administrator  was  recognized  unchallenged.  The  cai^e 
of  United  States  v.  Lawton  (110  U.  S.,  146;  s.  c,  18  Ct.  CI..  603),  does  not 
establish  any  different  rule.  In  that  case,  a  party  holding  a  remainder 
in  fee  was,  after  the  decease  of  the  equitable  owner  of  a  prior  life  estate, 
regarded  as  the  "owner"  entitled  to  payment  of  the  surplus  proceeds 
of  a  direct  tax-sale. 

The  argumentwn  ah  inconvenienti  is  entitled  to  some  weight  (Bishop, 
Written  Laws,  82 ;  United  States  v.  Fisher,  2  Cranch,  358,  386).  If 
accounting  officers  are  required  to  make  payments  to  devisees  of  the 
realty,  out  of  which  the  claim  for  surj^lus  proceeds  arises,  such  officers 
will  also  be  required  to  i)ass  on  difficult  questions  arising  in  the  con- 
struction of  wills,  to  deal  with  minors  or  their  guardians,  and  with  a 
multitude  of  persons  scattered,  it  may  be,  in  many  States  and  even  in 
foreign  countries,  and  to  trace  the  lineage  of  heirs  at  law  of  deceased 
devisees.  It  may  be  almost  impossible  in  some  cases  for  all  such  claim- 
ants to  unite  in  one  claim,  and  still  more  difficult  to  divide  the  amount 
in  proi)er  proportions  to  each  claimant.     Similar  difficulties  may  arise  in 
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undertaking  to  make  payments  to  heirs  at  law.  Accounting  ofBcers  are 
not  generally  charged  with  the  duty  of  making  (Jistribation  of  estates. 

The  injostice  of  ignoring  the  '^  legal  representatives  "  of  a  decedent 
must  be  manifest.  They  represent  creditors  of  estates  as  well  as  devi- 
sees and  heirs  at  law.  If  payments  be  made  directly  to  devisees  or 
heirs  at  law^  creditors  of  a  decedent  will  be  frequently,  if  not  always, 
without  remedy  against  the  fund  distributed  in  this  mode.  All  these 
(lifficnlties  and  this  injustice  will  be  avoided  by  holding  that  payments 
must  be  made  to  the  proper  '<  legal  representatives"  of  decedents — 
their  executors  or  administrators. 

When  real  estate  is,  by  judicial  process,  converted  into  money,  the 
latter  is  for  some  purposes  upon  the  doctrine  of  '^  Equitable  conver- 
sion ^  for  some  purposes  regarded  as  having  the  character  of  realty  (1 
Story,  Eq.  Jur.,  §§  790-793;  Oris  wold  et  ah  v.  Frink  et  alj  22  Ohio  St, 
79).  The  act  of  August  5, 1861  (12  Stat.,  304,  sec.  36),  meets  any  question 
which  might  otherwise  on  general  principles  of  law  be  presented,  by  dis- 
tinctly specifying  to  whom  the  surplus-proceeds  of  direct- tax  sales  shall 
be  paid.  No  question  can  arise,  therefore,  growing  out  of  the  character 
of  the  fund — whether  it  is  to  be  disposed  of  as  realty  or  as  personalty — 
since  the  statute  determine  this.* 

The  direct-tax  act  of  August  5, 1861  (12  Stat.,  304,  sec.  36),  provides 
for  the  payment  by  the  proper  collector  at  the  time  of  any  tax-sale  of 
the  surplus- proceeds  of  the  sale  directly  ^^to  the  owner  of  the  property 
[sold],  or  bis  legal  representatives,"  and  declares  that : —  / 

<*lf  he  or  they  cannot  be  found,  or  refuse  to  receive  the  same,  then 
such  surplus  shall  be  deposited  in  the  Treaeury  of  the  United  States^  to  be 
there  held  for  the  nse  of  the  owner  or  his  legal  representatives^  until  he 
or  they  shall  make  application  therefor  to  the  Secretary  of  the  Treas- 
ary,  who,  upon  such  application,  shall,  by  warrant  on  the  Treasury, 
cause  the  same  to  be  paid  to  the  applicant." 

The  duty  of  making  tax-sales,  and  of  paying  the  surplus-proceeds 
thereof  to  the  original  owner  or  his  legal  representatives,  or  of  deposit- 
ing the  same  in  the  Treasury,  was,  by  the  act  of  June  7, 1862  (12  Stat., 
423,  425,  sees.  5,  7, 12),  transferred  to  tax  commissioners.  In  this  case, 
payment  of  the  surplus  proceeds  of  the  tax-sale  was  not  made  at  the 
time  of  the  sale  to  the  original  owner  or  his  legal  representatives.  The 
present  claimants,  cannot,  therefore,  be  entitled  to  payment,  unless  the 
8uri>lus  proceeds  of  the  tax-sale  have  been  ^'  deposited  in  the  Treasury.'' 

*  On  general  principles,  money  recovered  from  the  Government  in  payment  of  the 
claim  of  a  decedent  is  to  be  administered  as  assets  of  his  estate  (3  Williams,  Execu- 
toDs  6th  Am.  ed.,  1754,  [1656]  ;  Foster  v.  Fifield,  20  Pick.,  67 ;  Thurston  v.  Doane,  47 
Maine,  79;  Thnrston  r.  Lowder,  40  /d.,  197 ;  De  Valengin^s  Admrs.  r.  Dnffy,  14  Pet., 
'^2;  Rogers  r.  Hosack's  Extrs.,  18  Wend.,  319). 

Id  relation  to  claims  nnder  section  36  of  the  act  of  Augnst  5,  1861  (12  Stat.,  304), 
tbe  {^rotary  of  the  Treasury  sent  instructions  to  the  Commissioner  of  Internal  Rev- 
«Doe,  for  which  see  the  Secretary's  letter  of  March  17,  1864  (30  Int.  Rev.  Record,  86). 

The  doctrine  of  "  Equitable  conversion  "  is  further  considered  in  the  foot-note  at 
the  end  of  this  case. 
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This  is  the  necessary  effect  of  the  statute.  It  declares  that  such  pro- 
ceeds "  shall  be  deposited  in  the  Treasury  •  •  •  ,  to  be  there  held 
for  the  ase  of  the  owner  or  his  legal  representatives."  These  proceeds 
are  to  be  so  held,  until  the  proper  claimant  ''shall  make  application 
therefor j^  that  is,  for  money  so  deposited  in  the  Treasury.  The  act  of 
March  3,  1883  (22  Stat.,  595),  recognizes  this  by  directing  payment 
''  nnder  the  provisions  of  the  act  of  August  fifth,  eighteen  hundred  and 
sixty-one."  This  question  has,  in  principle^  been  decided  in  United 
States  V.  Ross  (92  U.  S.,  284).  When  claims  for  a  refund  of  the  pnr- 
chase- money  are  made  under  the  act  of  June  8,  1872  (17  Stat,  332, 
sec.  9),  by  evicted  purchasers,  they  are  only  required  to  show  that  the 
purchase-money  at  the  tax-sale  ''has  been  paid  into  the  treasury,  or 
to  any  person  legally  authorized  to  receive  the  same  for  the  United  StatesP 
This  places  such  evicted  purchasers  in  a  different  position  from  that 
of  the  original  owners,  as  to  the  evidence  required  to  8ni^>ort  their 
respective  claims.  There  is  nothing  in  United  States  v.  Lawton  (110 
U.  S.,  146,  s.  c,  18  Ct.  CL,  603)  in  conflict  with  this  view. 

It  has  already  been  shown  that  the  Government  assumed  the  duty  of 
administering  a  trust  as  to  the  surplus-proceeds  of  the  tax-sale.  The 
acts  of  August  5, 1861,  and  June  7, 1862,  construed  together,  required 
the  proper  tax-commissioners  at  the  time  of  the  tax-sale  to  pay  such 
surplus-proceeds  or  trust-fund  directly  to  the  proper  claimant.  If  he 
could  not  be  found,  or  refused  to  receive  the  same,  these  acts  required 
said  commissioners  to  deposit  the  money  in  the  Treasury  to  await  the 
application  for  payment.  As  a  question  of  legal  ethics,  and  on  prin- 
ciples of  common  law,  the  Government,  in  providing  for  the  performance 
of  these  duties,  and  in  otherwise  administering  this  trust,  is  only  re- 
quired to  adopt  the  means  usually  emjjloyed  by  it  in  the  execution  of 
its  other  powers — that  is,  to  execute  the  statutes  by  appropriate  officers 
or  agents. 

If  the  tax-commissioners  failed  to  pay  a  claimant  at  the  time  of  a  tax- 
sale,  or  neglected  to  deposit  the  surplus-proceeds  of  such  sale  in  the 
Treasury,  the  Government  incurred  no  liability  by  reason  thereof.  Thus, 
it  is  said  that ''  the  Government  is  not  resi)onsible  for  the  laches,  how- 
ever gross,  of  its  officers"  (Gibbous  v.  United  States,  8  WalL,  275; 
Dunnegan's  case,  2  Lawrence,  Compt,  Dec,  2d  ed.,  110). 

In  order  now  to  authorize  payment  to  a  claimant  for  surplus  proceeds 
of  a  sale  under  the  direct  tax  acts,  there  must  be  evidence  of  the  s^h- 
stantive  facts  of  a  sale,  and  that  its  surplus  proceeds  have  been  ^^depositvl 
in  the  TreasiiryJ^  The  evidence  of  such  dei)osit  does  not  arise  as  a  pre- 
sumption of  law  from  the  fact  of  sale  for  money  then  paid  to  the  tax- 
commissioners,  and  is  not  supplied  by  the  legal  presumption,  that  s;ud 
officers  have  performed  their  duty.  '*  The  presumption  that  public  offi- 
cers have  done  their  duty,  like  the  presumption  of  innocence,  is  un- 
doubtedly a  legal  presumption  ;  but  it  does  not  supply  proof  of  a  ftnb- 
stantive  fact  ^^  (Strong,  J.,  in  United  States  v.  Koss — 92  U.  S.,  284— 
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overruling  Boss's  case — 10  Gt.  GL,  424 — arising  ander  the  Abandoned  or 
Captured  Property  Act  of  March  3,  1863—12  Stat.,  820). 

When  the  estate  of  a  decedent  has  been  finally  settled  in  the  proper 
court  of  probate  jurisdiction  without  having  received  payment  of  the 
surplus  proceeds  of  a  direct  tax-sale,  to  which  such  estate  may  be  en- 
titled, the  local  law  of  the  domicile  of  the  decedent  will  determine, 
whether  new  administration  will  be  required,  or  whether  the  former  ex- 
ecutor or  administrator  shall  collect  and  administer  this  fund.  In  some 
States,  even  after  the  settlement  by  the  probate  court  on  an  account 
rendered  by  an  administrator,  final  in  form,  he  may  be  required  to  ad- 
minister and  account  for  other  assets  (McAfee  v.  Phillips,  25  Ohio,  St., 
376).  In  other  States  an  administrator  de  bonis  non  is  appointed  in  such 
eases.    The  latter  usage  seems  to  prevail  in  Florida. 

The  claimants  in  this  case  being  heirs  and  legatees,  and  said  claim- 
ants not  being  the  ^Uegal  representatives"  of  the  original  owner  entitled 
to  payment,  have  no  legal  claim  to  the  surplus  proceeds  of  the  {ax-sale. 

The  papers  herein  will  be  returned  to  the  Gpmmissioner  of  Internal 
Revenue  with  a  request  to  report  through  the  Secretary  of  the  Treasury 
a  claim  for  payment  in  favor  of  the  administrator  de  bonis  non  cum  testor- 
mento  annexo  of  the  original  owner. 

Tbeastjbt  Depabthext, 

Firgi  Comptroller's  Office^  March  13, 1884. 


FUBTHEB  PEOGEEDINGS  IN  THIS  GASE. 

Janniuy  28, 1884,  James  Burt  was,  on  the  application  of  *<  John  Gald- 

well  CalhouD,  Benjamin  A.  P.  Galhoun,  and  William  Lowndes  Galhonn, 

sole  beira-at-law  of  Benjamin  Putnam,"  appointed  by  the  proper  probate 

court  in  Florida  administrator  de  bonis  non  cum  iestamento  annexo  of 

the  estate  of  said  Benjamin  Putaam,  deceased.    March  15, 1884,  the 

Commissioner  of  Internal  Bevenne,  in  a  letter  to  the  Secretary  of  the 

Treasury,  returned  the  papers  with  a  recommendation,  that  the  claim 

be  allowed  for  $3,214.50  in  favor  of  said  Burt  as  administrator  de  bonis 

non  cum  testamento  annexo  of  Benjamin  Putnam,  deceased.    The  Gom- 

missioner,  in  his  letter,  says,  that : 

*^  The  payment  of  the  money  [the  proceeds  of  the  tax-sale],  to  the 
commissioners  [appointed  under  the  direct-tax  act],  I  regard  as  a  pay- 
ment into  the  Treasury,  as  far  as  the  rights  of  the  claimants  under  sec- 
tion 36  of  the  act  of  August  5, 1861,  are  concerned."  * 

*  Under  a  similar  statute,  the  Sapreme  Coart,  in  clear  terms,  took  a  different  view. 
The  Abandoned  or  Captured  Property  Act  of  March  3,  1863  (12  Stat.,  820),  authorized 
the  sale  of  abandoned  or  captured  property  in- any  State  or  Territory  designated  as 
in  insurrection,  and  required  the  proceeds  of  such  sale  to  be  paid  into  the  Treasury. 
This  set  gare  to  the  original  owner  the  right  within  a  spectfied  time  to  "prefer  his 
claim  to  the  proceeds  *  *  *  in  the  Court  of  Claims,^'  and  to  recover  the  amount 
thereof^  lees  the  expenses  of  sale,  ''on  proof  to  the  satisfaction  of  said  court  of  his 
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March  24, 1884,  the  Secretary  of  the  Treasury  transmitted  the  pai)€rs 
to  the  First  Comptroller. 


Decision  by  William  Lawrence,  First  Comptroller. 

The  claimant,  James  Burt,  as  administrator  de  bonis  nan  cum  testa- 
mento  annexo  of  the  estate  of  Benjamin  Putnam,  deceased,  is  entitled  to 
payment  of  the  $3,214.50,  and  a  balance  will  be  certified  accordingly.* 

Treasury  Department, 

First  Comptroller's  Office,  March  29,  1884. 


ownership  of  said  property,  of  his  right  to  the  proceeds  thereof/'  and  of  loyalty.  The 
Supreme  Court  in  United  States  v,  Ross  (92  U.  S.,  282),  held  that: 

'^It  is  incumbent  upon  a  claimant  »  •  •  to  establish  by  sufficient  proof  that  the 
property  captured  or  abandoned  came  into  the  hands  of  a  Treasury  agent ;  that  it  wm 
sold ;  tJia  t  the  proceeds  of  the  sa  le  were  jyaid  in  to  the  Treasury  of  the  United  States;  and  that  be 
was  the  owner  of  the  property,  and  entitled  to  the  proceeds  thereof.  All  thisiseM^iitul 
to  show  that  the  United  States  is  a  trustee  for  him>  holding  his  money.  That  therv  i> 
in  the  Treasury  a  fund  arisen  out  of  the  sales  of  property  captured  or  abandooM.  a 
fund  held  in  trust  for  somebody,  and  that  the  claimant's  property,  after  captun*  nr 
abandonment,  came  into  the  hands  of  a  qaartermaster  of  the  Army  or  a  Trea.>ury 
agent,  is  not  sufficient.  There  must  he  evidence  cannecting  the  receipt  of  it  by  the  Treamry 
agent  with  the  payment  of  the  proceeds  of  salt  of  that  identical  property  into  the  Treat>un. 
We  do  not  say  that  the  eviclence  must  be  direct.  It  must,  however,  be  sach  m  the 
law  recognizes  to  be  a  legitimate  medium  of  proof;  and  the  harden  of  proof  rests  ujk'U 
the  claimant  who  asserts  the  connection.'' 

The  court  then  discussed  the  evidence  and  the  legal  preaumption  in  favor  of  the 
performance  of  official  duty,  ami  showed  that  payment  of  the  proceeds  of  the  sJile  of 
a  particular  lot  of  property  into  the  Treasury  is  a  substantive  fact,  and  that  the  pre- 
sumption of  the  performance  of  otlicial  dutj'  "does  not  supply  proof  of  a  substantive 
fact,"  either  as  a  legitimate  inference  of  fact,  or  as  a  presumption  of  law.  And  iu 
Manning  r.  Insurance  Co.  (100  U.  S.,  69H),  the  court  said  that :  **  The  only  presump- 
tions of  fact  which  the  law  recognizes  are  immediate  Inferences  from  facts  provtHl." 
See  United  States  i\  Cnisell  (14  Wall.,  1),  and  United  Statee  r.  Pagh  (99  U.  8.,  2rj:.V 
The  principle  thus  settled  by  the  Supreme  Conrt  is  not  at  all  changed  by  Unit<*d 
Slates  r.  Lawtou  (110  U.  S.,  1463  s.  c.  18  Ct.  CI.,  003  ;  8.  c.  30  Int.  Rev.  Record,  47.) 

Section  9  of  the  act  of  June  8,  1872  (17  Stat.,  332),  relates,  as  other  statutes  do,  to 
the  surplus  proceeds  of  direct  tax-sales ;  all  tliese  statutes  are  tn  part  materia ;  and  evm 
one  of  them  throws  some  light  upon  the  others.  This  section  gives  to  the  pnrchawr 
a  right  to  a  refund  of  the  amount  originally  paid  by  him,  upon  an  eviction  by  the 
judgment  of  j^ny  United  States  court,  '*if  the  same  has  been  paid  into  the  Treasury. 
or  to  any  person  legally  authorized  to  receive  the  same  for  the  United  States,'*  Th^* 
necessarily  implies,  that,  in  the  opinion  of  Congress,  a  "payment  •  *  •  [to  Mi«h 
person]  [is  not]  a  payment  into  the  Treasury";  and,  hence,  a  payment  at  a  direct  tax- 
sale  to  the  tax  commissioner  is  neither  inlaw  nor  in  fact  a  payment  into  the  Trea»nry. 

The  First  Coniptroller  will  require  evidence  in  conformity  with  the  principle^  «•- 
tablished  by  the  Supreme  Court. 

*  The  Inllowing  discussion  of  the  t<'rms,  "  legal  representatives,"  and  of  the  doctnne 
of  **  equitable  conversion,"  throNVH  some  light  on  the  questions  arising  in  the  tore- 
going  case : 

The  construction  of  the  words,  *'  legal  representatives,^'  has  furnished  a  frnitfi:. 
topic  of  controversy. 

It  is  clear  tliat  there  are  two  classes  of  n-prcsentatives,  real  and  personal,  both  <•• 
which  may  be  embraced  uncb-r  the  words  mentioned. 

Personal  representaiives,  i.  c,  rxecntors  or  administrators,  "entirely  repres«n»t  th** 
dfceased,  and  possess,  generally  siieakinsj;.  all  his  rights,  and  are  liable  for  all  hi^  i^- 
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Bponsibilities,  in  so  far  as  they  have  assets  (i.  e.,  to  the  amount  of  his  pwaonal  ettaie), 
the  rights  and  liabilities  of  which  they  in  fact  represent. 

The  rtal  repretentative-  *  *  *  represents  the  deceased  less  completely  than  does 
an  execntor.  The  heir  or  devisee  represents  in  fact  the  rights  and  liabilities  of  the 
real  estate"  (Dicey,  Parties,  205,  *^06;  Williams,  Executors,  6th  Am.  ed.,  1529  et  ieq.). 

This  distinction  between  real  and  personal  representatives  is  recognized  in  Grand 
Gulf  R.  R.  Co.  r.  Bryan,  8  Mississippi,  275 ;  Card  v.  Card,  39  N.  Y.,  323 ;  Lee  v.  Dill,  39 
Barb.,  520;  Phyfe  v.  Phyfe,  3  Bradf.,47;  Delauney  v.  Burnett,  9  111.,  454;  Winfield, 
Ailjadged  Words  and  Phrases,  462,  532 ;  Burrill,  Law  Diet. ;  2  Steph.,  Com..  6th  ed., 
217,  ch.  vii ;  Co.  Litt.,209;  Bac.  Abr.,  *'  Execatorsand  Administrators," (H),  **  Heir  and 
Ancestor,"  (F) ;  Crabtree  v.  Bramble,  3  Atky.,  686. 

For  purposes  of  clearness  it  is  well  to  examine  the  interpretation  of  the  words,  "  legal 
representatives,"  when  used  (1)  in  wills,  and  (2)  in  contracts  and  statutes. 

1.  When  osed  in  wills,  prima  fade  they  mean  executors  or  administrators ;  and  the 
bnrden  of  proof  lies  upon  the  person,  who  contends  to  the  contrary,  to  show  from  the 
context  of  the  willf  that  the  testator  has  not  used  those  words  in  their  primary  and  orig- 
inal signification.  (Athert<m  «.  Crowther,  19  Beav.,  448;  Saberton  v.  Skeels,  1  Kuss. 
sod  M.,  587 ;  Re  Cratrford's  Trusts,  2  Drew.,  230;  King  v.  Cleaveland,  4  De  G.  and  J,, 
477;  Hawkins,  Wills,  107  et  Hq.;  Evans  v,  Charles,  Aust,  128;  Long  v.'Blackall,  3 
Ves.,  486;  Holloway  v.  Holloway,  5  /d,  402;  Price  v.  Strange,  6  Madd.,  159.) 

In  re  Crawford's  Trueta^euprat  the  learned  vice-chancellor  thoroughly  investigates 
the  authorities  and  general  doctrine  on  the  construction  of  the  word,  representatives , 
in  a  will,  and  concludes  that,  though  the  indications  collected  from  the  whole  of  the 
will  may  require  it  to  be  construed  to  mean  one  thing  or  another  according  to  theinf 
teDtion  of  the  testator,  yet  its  primary  or  ordinary  legal  meaning  of  executors  or  ad- 
miuistrators  should  never  be  departed  from,  unless  the  intention  of  the  testator  to 
use  it  in  another  sense  is  clear,  and  that  slight  circumstances  of  such  intention  ought 
not  to  be  considered.  But  it  must  be  conceded,  that  the  rule  is  not  a  strong  one,  and 
that  the  word  in  question  may  also  mean  persons  who  take  under  the  statutes  of  dis- 
tribntions  in  case  of  intestacy.  In  this  sense,  the  word,  representativeSf  is  equivalent 
to  Adr#,  taking  by  way  of  substitution  (Smith  v.  Palmer,  7  Hare,  225;  Stockdale  r, 
NichoUjon,  Law  Rep.,  4  Eq.,  :J59;  Hawkins,  Wills,  107  eteeq.). 

Though,  therefore,  *4egal  representatives,"  in  the  strict,  and,  perhaps,  in  the  popu- 
lar or  professional  sense,  mean  nothing  more  or  less  than  executors  or  administrators, 
yet,  when  bequests  have  been  m«ftde  to  '*  legal  representatives,"  courts  have  frequently 
Moght  to  give  effect  to  the  intention  by  means  of  some  secondary  sense  of  the  phrase ; 
because  it  could  not  be  reasonably  presumed  that  it  was  the  purpose  of  the  testator 
to  make  such  gifts  heneficiaUjf  to  the  executors  or  administrators,  whose  relation  is 
rather  official  and  fiduciary,  than  personal  to  the  testator  (2  Redf.,  Wills^  1st  ed.,  401 ; 
1  Roper,  Legacies,  128;  Hawkins,  Wills,  108;  Williams,  Executors,  6  Am.ed.,  1217- 
I2i=it  Theobald,  Wills,  175;  O'Hara,  Int.  of  Wills,  305 ;  Grylls'  Trusts,  Law  Rep.,  6 
Eq,  oi?9;  Briggs  p.  Upton,  7  Law  Rep.,  Ch.  App.,  376 ;  Bridge  r.  Abbot,  3  Br.  Ch.  cases, 
224;  Cotton  r.  Cotton,  2  Beav.,  67;  Baines  v.  Ottey,  1  Myl.  and  K.,  465;  Jennings  p. 
Gallimore,  3  Ves.,  146  ;  Phyfe  v.  Phyfe,  3  Bradf.,  45;  Thompson  r.  Youog,  25  Md..  450 ; 
Brent  p.  Washington,  18  Gratt.,526;  Gibbons  p.  Fairlamb,  26  Pa.,  St.,  217;  Gourdin 
«•.  Shrewsbury,  lis.  C,  2).  The  construction  of  the  phrase,  •*  legal  representatives,"  in 
^Uls,  as  synonymous  with  next  of  kin  has  been  allowed  in  order  to  effect  the  intention 
of  the  testator,  as  the  next  of  kin  may  be  said,  in  a  loose  and  popular  sense,  to  repre- 
tent  the  deceased  (2  Jarman,  Wills,  5  Am.  ed.,  649,  and  cases  cited).  Where  the  con- 
text, and  obvious  meaning  of  the  expressioo,  representatives,  make  *^  descendants"  the 
best  construction  that  can  be  given  to  it,  the  courts  so  construe  it  ( Atherton  p.  Crow- 
ther, supra ;  Styth  r.  Monro,  6  Sim.,  49). 

2.  When  need  in  a  deed,  the  words,  legal  representatives,  have  been  declared  suscepti- 
ble of  so  many  arguable  constructions  of  a  plausible  kind,  that,  if  a  person  using 
them  desires  to  have  them  acted  upon  by  a  court  of  justice,  he  is  bound  to  supply  a 
ontext  to  explain  them  (Tipping  p.  Howard,  6  E.  L.  <&  Eq.,  99).    But  see  Cox  p. 
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Curwen  (118  Mass.,  198),  where  they  were  construed  to  have  the  ordinary  meauingof 
executors  and  administrators.  See  also  3  Op.  Att.-Gen.,  29.  In  insurance  policies,  the 
words  have  been  construed  differently  by  different  courts.  In  Loos  v,  John  Hancock 
Ins.  Co.  (41  Mo.,  538),  it  was  held,  that  a  policy  payable  to  the  "heirs  or  represenU- 
tives''  of  the  assured,  should  be  paid  to  the  child  of  the  assured,  as  next  of  kin.  But  thi« 
case,  though  relied  upon  by  counsel,  was  not  followed  in  Wasou  r.  Colburn  (99  Maes., 
342),  which  held  that  the  administrator  under  similar  circumstances  '*  became  entitled, 
by  well-settled  principles  of  law,  to  collect  the  amount  due,  and  hold  it  as  part  of  the 
estate  of  the  intestate.'' 

The  statutes  of  the  several  States,  which  have  allowed  parties  to  be  considered  com- 
petent witnesses,  generally  contain  the  exception,  that  "no  person  shall  be  allowed 
to  testify  »  •  *  when  the  adverse  -party  *  *  •  is  the  representative  of  a  de- 
ceased person,  when  the  facts  to  be  proved  transpired  before  the  death  of  such  deceased 
person."  The  word,  representative,  in  such  acts  has  been  construed  to.apply,  not  only 
to  executors  or  administrators  of  a  deceased  person,  but  also  to  persons  who  had  buc- 
ceeded  to  the  right  of  the  deceased,  whether  by  purchase  or  descent  (Davis  r.  Davis, 
26  Cal.,  23).  In  New  York,  the  word  in  a  similar  act  was  held  to  extend  only  to 
executors  or  administrators  (McCray  t\  McCray,  12  Abb.  Pr.,  1;.  But  this  case  wm 
criticised  and  departed  from  in  Lee  v.  Dill  (39  Barb.,  516),  where  it  is  said,  that  rep- 
resentatives are  real  or  personal,  the  former  being  the  heirs  at  law,  and  the  latter, 
ordinarily  the  executors  or  administrators,  and  that  the  term  in  the  act  inoladesboth 
classes. 

The  cases  in  New  York  do  not,  however,  go  as  far  as  those  of  California,  in  regard- 
ing as  a  representative  within  the  meaning  of  the  act,  one  who  succeeds  to  the  right 
of  the  deceased  by  purchase.     (See  Traphagen  t?.  Traphagen,  40  Barb.,  537.) 

An  act  of  Pennsylvania  which  provided  that  "all  *  •  *  persons  and  their  legd 
representatives,  v^'ho  *  •  •  settled  on  the  •  •  •  river  Snsquehannah,  &c.,  shall 
be  allowed  a  right  of  pre-emption  to  their  respective  possessions,"  &;c.,  was  required 
to  be  construed  in  Duncan  v.  Walker  (1  Yeates,  213;  S.  C,  2  Dall.,  205).  The  qaes- 
tion  before  the  court  was,  "Whom  do  the  words  legal  representative  designate f" 

It  was  held  that : 

"As  they  relate  to  lands  in  this  instance  "  *  *  i  the  words  are  to  be  considered 
as  referring  to  heirs/* 

This  case  was  followed  and  its  principles  extended  in  Hartley  v.  Bryan  (6  Serg.  and 
Rawle,  83),  the  syllabus  of  which  is  as  follows : 

"The  ^  legal  representatives*  of  those  persons  in  whose  favor  warrants  are  directed  to 
be  drawn  by  the  Auditor-General  on  the  State  treasurer,  under  the  provisions  of  thid 
act  of  29th  March,  1813,  entitled,  'An  act  for  the  relief  of  sundry  land-owners  in  the 
manor  of  Springettsburg,  in  the  county  of  York,^  are  not  the  representatives  of  theptr- 
sonal  estate  of  the  landholder,  but  his  representatives  in  the  l^nd  itself. 

Where,  therefore,  the  laud  was  sold  under  a  judgment  against  the  landholder,  it 
was  held,  that  the  sherift'^s  vendee,  and  not  the  administrator  of  the  landholder,  was 
entitled  to  the  money  directed  by  that  act,  to  be  paid  to  the  landholder  or  his  legal 
represen  ta  tives. " 

Both  of  the  cases  concur  in  the  opinion,  that,  though  the  expression,  legal  represent' 
atives,  in  the  abstract  might  appear  ambiguous,  yet  it  was  explained  by  the  subject- 
matter;  and  that,  land  ex  vi  tei'mini  importing  real  estate,  the  legal  representative 
could  not  be  in  legal  contemplation  the  administrator. 

By  net  of  Congress  of  the  17th  February,  1815,  persons  owning  lots  of  land  in  the 
"  Missouri  Territory,"  which  were  materially  injured  by  earthquake,  were  authorized 
to  locate  the  like  quantity  of  land,  &c.,  on  any  of  the  public  lands  of  that  Territory* 
the  sale  of  which  was  authorized  by  law.  In  an  action  of  ejectment  brought  by  a 
purchaser  of  such  a  lot  from  the  heirs  of  the  first  owner,  it  was  shown  that,  as  it  was 
difficult  to  ascertain  who  were  the  owuers  of  the  land,  the  form  of  certificate  adopted 
by  the  then  recorder  was  made  out  to  the  original  owner  or  his  l^al  r^nrsentatitt. 
The  court  held,  that  the  person  acquiring  title  from  the  original  owner  by  pnrchiwe 
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or  descent  was  his  legal  rtpreimtiaHve  (Bryan  v.  Wear  and  Hiokman,  4  Mo.,  111).  In 
the  case  of  I^lanney  v.  Barnett  (9  111.,  490),  there  is  a  long  and  able  diiscussion  of  the 
meaning  of  the  terms,  legal  repreeentative,  employed  in  an  act  of  Congress  of  March 
12, 1828,  granting  to  occapants  of  lots  in  the  town  of  Galena,  and  to  their  **  legal 
repreeentaHvea,"  a  pre-emption  right  to  the  lots  so  occupied,  &c.  It  was  held,  that  a 
parchaser  from  one  of  these  occapants  became  his  legal  representative  within  the  spirit, 
meaning,  and  intention  of  the  act  of  Congress.  In  a  similar  case  in  Mississipp 
(Grand  Gulf  R.  B.  Co.  v.  Bryan,  8  Miss.,  234),  the  court  said:— 

*' We  deny  that  the  words,  Megal  representatiyes,'  as  nsed  in  the  act  of  Congress, 
mean  children,  or  heirs  only.  In  legal  parlance,  the  execator  or  administrator  is 
moflt  commonly  called  the  legal  representative.  Still,  in  regard  to  things  real,  the 
heir  is  also  the  legal  reyresentative,  and  so  is  a  deyisee,  who  takes  by  purchase.  Heirs 
may  l>e  the  legal  representatives,  or  they  may  not  *  *  *.  The  act  of  Congress  was 
evidently  intended  to  have  a  broader  eigniftcation  than  that  contended  for  *  •  *. 
If  the  word  '  heirs'  only  had  beenfiBed,  it  would  have  excluded  assignees  and  grantees. 
Au  assignee  or  grantee  is  a  legal  SMresentative  of  the  assignor  or  grantor,  in  regard  to 
the  thing  assigned  or  granted.  IxCongress  intended  that  neirs  only  should  be  entitled 
to  represent  the  original  settler,  it  is  remarkable  that  the  word  *  heirs '  is  not  used  *  *  * . 
As  Congroeii  nsed  a  phrase  more  comprehensive,  we  must  suppose  that  other  persons 
besides  neirs  were  intended.  Greneral  expressions  in  a  law  must  be  construed  to  have 
a  general  application,  unless  there  be  a  clear  indication  that  they  were  intended  to 
be  used  in  a  restricted  sense.  Representative  is  one  who  exercises  power  derived 
from  another.  A  purchaser  derives  his  power  over  the  estate  from  his  vendor.  On 
this  interpretation  of  the  words, '  legal  representative,'  the  complainant's  claim  doubt- 
leas  originated." 

See  also  Montgomery  v.  Landusky  (9  Mo.,  705),  where  it  was  decided,  that  the  re- 
corder's certificate,  issued  to  the  legal  representative  of  A,  when  A  had,  before  the 
certificate  issued,  sold  the  lot  to  B,  would  not  operate  to  the  benefit  of  the  heirs  of  A. 
It  is  said  arguendo  in  Delauney  v,  Burnett,  supra,  tfrat : — 

"The  important  question  is  not  what  elementary  writers  understand  by  the  terms 
[kgal  ran'eeentaHves'],  but  what  did  the  Congress  of  the  United  States  mean  when  in 
this  and  similar  laws,  the  term,  Megal  representative,'  is  employed." 

The  court,  in  delivering  the  opinion,  seems  to  take  the  same  view,  and  declares 

that— 

"The  action  of  the  General  Government  has  been  uniform  and  consistent  in  a(;oord- 
ance  with  the  principles  laid  down  in  this  decision." 

And  the  court  adds,  that,  though  it  could  find  no  case  precisely  parallel  in  principle 
with  the  one  before  it  (except  the  case  of  Montgomery  v.  Landusky,  9  Mo.,  714),  yet 
it  could  not  doubt  that,  had  the  case  actually  been  presented  to  the  highest  Judicial 
tribunals  of  the  country,  the  result  would  necessarily  have  been  the  same  as  that  to 
•  vhich  it  had  arrived ;  for  it  seemed  to  be  the  one  warranted  by  the  intention  of  the 
acts  of  Congress,  and  the  constant  usage  and  practice  of  the  Government. 

See  Hammond  v.  Mason  and  Hamlin  Organ  Co.  (2  Otto,  724),  Hamilton  r.  Kings- 
bury (l.S  Blatchf.,  C7),  and  Gnerry  v.  Kinsler  (3  8.  C,  423). 

The  conclusion  reached  after  a  careful  survey  of  the  authorities  is,  that  the  words, 
"legal  representatives,"  mean  in  willSf  primarily  executors  or  administrators,  but 
that  when  a  bequest  is  made  to  ''  legal  representatives,"  the  clear  presumption  is 
that  the  next  of  kin  or  descendants  are  meant  to  be  designated ;  and  that  in  oontreuits, 
whilst  the  authorities  are  very  conflicting,  it  may  be  intimated  that  the  more  care- 
fully considered  opinions  declare  that  the  wor^s  mnst  be  construed  in  their  ordinary 
sense  of  execntors  or  administrators.  In  statutes  and  in  contracts,  executory  or  exe- 
coted,  whose  subject-matter  is  lands,  and  not  the  proceeds  of  sales  thereof,  it  is  safe  to 
say  that  heirs  are  always  cont'mplated  by  these  words,  and  that  the  tendency  is  to 
embrace  under  them,  when  occasion  requires  it,  devisees  and  alienees  also. 

lo  the  determination  of  the  present  question,  regard  mnst  be  had  for  the  subject- 
matter  and  for  the  spirit  and  intention  of  the  act  ef  Cong^ress. 

In  considering  who  is  the  proper  claimant  to  the  surplus  of  the  proceeds  of  the  sale 
of  lands  for  the  payment  of  direct  taxes,  when  the  owner  of  such  lands  has  died 
before  it  has  been  turned  over  to  him,  the  act  of  August  5, 1861  (12  Stat.,  304,  sec.  36), 
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requiring  it  to  be  paid  to  his  **  legal  representatives,"  it  is  necessary  to  inquire  con- 
cerning the  character  of  the  subject-matter — the  surplus  of  the  proceeds  of  the  sale. 
If  it  must  be  considered  realty^  it  goes  to  the  heir  or  devisee;  if  personaUff,  to  his 
executor  or  administrator. 

The  consideration  of  this  question  involves  the  doctrine  of  eqnitable  couversioD, 
which,  founded  upon  the  principle  that  'M^uity  regards  that  as  done  which  ought 
to  be  done,"  applies  not  only  when  the  owner  of  property  absolutely  directs  or  stipu' 
lates  that  its  nature  be  changed,  but  also  when  there  has  been  a  legislative  directio% 
to  the  same  effect  (Dixie  ».  Wright,  32  Beav.,  662;  He  Horner^s  Est.,  5  De  G.  &  Sin., 
483;  Be  Stewart,  1  Sm.  &  Giff.,  39;  Taylor's  Settlement,  9  Hare,  596;  Adams,  Equity, 
6  Am.  Ed.,  144  n). 

*'  Conversion  by  paramount  authority,  [which]  includes  the  ^farticular  instances  of 
compulsory  purchases  and  talcing  of  land  by  railway  companies,  and  others  possesbicg 
such  statutory  powers,  and  sales  of  land  by  order  of  court  for  the  purpose  of  setthDg 
the  estates  of  infants  and  lunatics,  or  of  partition',  or  of  paying  debts,  and  the  like, 
[presents]  *  »  ♦  a  question  *  *  *  tA«  eJ^act  con rerM  of  that  which  arises  un- 
der the  ordiuary  form  of  conversion.  The  question  [in  ordinary  cx)nver8ion  i»],  U 
the  property,  although  not  actually  converted,  to  be  treated  as  converted!  The 
question  [in  conversion  by  paramount  authority]  presents  itseli,  Is  the  property, 
although  de  facto  converted,  to  be  treated  to  any  extent  as  not  converted  P  Where 
land  is  purchased  or  taken  under  compulsory  powers  conferred  by  statute,  and  ih*? 
owner  is  sui  juriSj  a  conversion  is  effected ;  the  purchase  money,  although  not  yet 
actually  paid,  becomes  to  all  intents  personal  property ;  but  if  the  owner  is  an  infant 
or  a  lunatic,  or  the  land  is  iu  settlement,  the  purchase  money  remains  land :  there  is 
no  conversion"  (3  Poraeroy,  E(iu;ty  Jurisprudence,  $  1167,  citing  «  parte  Hawkins. 
13  Sim.,  569;  In  re  Manchester,  et*.,  R'y,  19  Beav.,  365 ;  Regent's  Canal  Co.  r.  Ware. 
23  Id,,  575;  Righton  v.  Kighton,  36  L.  J.,  Ch.,  61;  In  re  Skeggs,  2  De  G.  J.  &  S.,5:«). 

Where  land  has  been  taken  not  by  voluntary  negotiatioo,  but  by  the  compulsory 
proceedings  authorized  by  statute,  and  the  money  is  paid  into  court,  it  continues  to 
be  real  estate  until  it  is  taken  out  by  some  person  having  a  right  to  elect  to  treat  it 
as  money,  that  is,  by  some  person  sui  juris  who  is  an  unfettered  owner.  If  the  owner 
is  an  iniiint,  or  a  lunatic,  or  if  the  land  is  subject  to  a  settlement,  the  money  netvs 
sarily  retains  its  character  as  real  estate  {In  re  Stewart,  1  Sm.  &  Gif.,  Xi,  39:  /" 
re  Bagot,  31  L.  J.,  Ch.,  772;  Dixie  v.  Wright,  32  Beav.,  662 ;  In  re  Wharton,  5  De  G. 
M.  *Su  G.,  Xi;  In  re  Sloper,  cited  22  Beav.,  198;  In  re  Harrop,  3  Drew.,  726;  /«« 
Barker,  L.  R.,  17  Ch.  D.,  241 ;  Kelland  r.  Fulford.  L.  R.,  6  Ch.  D.,  491 ;  Smith  t,  Bav- 
right,  34  N.  J.,  Eq.,  424). 

Such  money  will  not  pass  by  a  bequest  of  personal  property  {In  re  Skeggs.  2  De 
G.  J,  &  S.,  533;  3  Pomeroy,  Equity  Jurisprudence,  $  1167,  w). 

**  Where  land  is  sold  by  order  of  the  court  for  any  purpose,  it  is  a  fixed  principle  upon 
which  the  court  always  proceeds  that  the  character  of  the  property  should  be  chaniTfJ 
only  so  far  as  may  bo  necessary  to  accouiplish  the  particular  purpose.  Where  laud 
is  thus  sold,  and  there  is  duy  surplus  of  money  after  satisfying  the  purpose  for  which 
the  sale  was  made,  such  surplus  is  always  regarded  and  treated  as  real  estate 
(3  Pomeroy,  Ecjuity  Jurisprudence,  ^  1167,  and  note  ;  Cooke  v.  Dealey,  22  Beav.,  VM>' 
Jenny  v.  Preston,  13  Sim.,  356). 

Cooke  r.  Dealey,  supra,  was  a  case  in  which  a  testator  devised  real  estates,  eul^jf-^t 
to  his  (le])tH,  &c.,  to  A.  The  lauds  were  all  sold  in  an  administration  suit,  to  whub 
the  devisee  was  a  party.  After  the  payment  of  debts,  tfcc,  there  remained  a  dinu  ^^ 
conrt  at  the  death  of  the  devis*M*,  Iltid,  tliat  it  was  of  the  character  of  real  e>tate 
and  passed  to  her  heir. 

The  general  principle  recognized  in  the  decision  is  the  one  that,  it  issaid»  tintlerli*** 
the  case  of  Ackroyd  r.  Sniithson  (1  Brown,  C'li.  C,  503),  *'so  celebrated  for  Loni 
Eldon's  argument,"  viz,  that  when  nion'  real  estiite  is  sold  than  is  necessary  the  con- 
version is  complete  to  the  j-xtent  to  which  the  ]>urehasf-money  was  required  for  tb^ 
particular  object  for  whieli  the  sale  took  place,  V»nt  the  excess,  thongh  in  the  foria  ". 
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money,  remains  as  before,  impressed  with  the  character  of  land.    This  case  and 

Jenny  r.  Preston,  9%^a,  are  qnestioned,  obiter,  by  Sir  George  Jessel,  M.  R.,  in  Steed 

V.  Preece,  decided  in  m74  (L.  R.,  18  £q.,  192),  who  says  in  reference  to  the  judgment 

in  Cooke  r.  Dealey : 

"[It]  is  based  on  a  general  principle  assumed  to  have  been  laid  down  In  Ackroyd 
r.  Smitnson,  viz,  that  the  conversion  of  real  estate  into  personalty  only  takes  effect 
to  the  extent  of  the  object  required,  and  that  beyond  this  the  rights  of  the  parties 
remain  the  same  as  if  no  conversion  had  taken  place.  But  all  that  Ackroyd  v. 
Smithson  decided  was,  that  a  conversion  directed  by  a  testator  is  a  conversion  only 
for  the  purposes  of  the  will,  and  that  all  that  is  not  wanted  for  these  purposes  must 
go  to  the  person  who  would  have  been  entitled  but  for  the  will.  It  does  not  decide 
that  if  the  court  or  a  trustee  sell  more  than  is  necessary  there  is  any  equity  to  re-oon- 
vert  the  surplus  for  the  benefit  of  the  heir  at  law  of  the  person  entitled  at  the  time 
of  the  sale  *  *  * ;  it  seems  to  me  that  if  a  conversion  is  rightfully  made,  whether 
by  the  court  or  a  trustee,  all  the  consequences  of  a  conversion  must  follow ;  and  that 
there  is  no  equity  in  favor  of  the  heir  or  any  one  else  to  take  the  property  in  any 
other  form  than  that  in  which  it  is  found ;  and  that  the  sole  question  to  be  considered 
in  all  these  cases  is,  whether  the  estate  has  been  rightfully  or  wrongfully  sold." 

It  has  been  held,  that,  after  land  has  been  appropriated  under  eminent  domain 
proceedings,  and  the  owner  dies  intestate  before  the  appraisal  of  damages,  the  title 
to  the  land,  together  with  the  olakn  against  the  State,  descends  t'O  the  heir.  (Ballon 
r.  Ballon,  7H  N.  Y.,  325).  The  sum  awarded  for  damages  in  such  a  case  is  regarded  as 
real  estate  (Simonds  r.  Simonds,  112  Mass.,  157). 

But  it  was  decided  in  Emerson  v.  Cutler  (14  Pick.,  108,  119),  that,  where  real  estate* 
devised  to  a  female  infant  was  sold  pursuant  to  a  license  of  court,  and  she  afterwards 
married  and  died  under  age,  the  proceeds  of  the  real  estate  were  personal  estate ; 
and  so  also  were  damages  paid  for  lands  of  such  infant  taken  for  public  use  as  a  high- 
way. The  doctrine  of  conversion  was  considered  by  the  court  as  not  applicable  to 
such  a  case;  and  It  declared,  that  the  titlo  of  the  ward  was  effectually  divested  by 
the  alienation  made  by  force  of  the  law ;  that  a  sii#ii  of  money  was  acquired  as  an 
equivalent ;  and  that  at  death  the  property  to  be  distributed  was  personal. 

The  result  is,  that,  when  a  claim  is  made  nuder  section  36  of  the  act  of  August  5y 
1^61  (12  Stat.,  304),  the  "  surplus  proceeds"  of  a  direct-tux  sale  are  to  be  regarded  as 
impressed  with  the  character  of  personalty,  either  (1)  on  common  law  principles,  or 
(2)  by  the  statute,  or  by  both,  and,  at  all  events,  by  the  statute,  at  least  so  far  as  to  re- 
quire payment  to  be  made  to  the  executors  or  administrators  of  a  deceased  claimant. 
When  payment  has  been  thus  made,  the  local  courts  of  probate  or  equity  jurisdiction 
at  the  domicile  of  the  decedent  will  necessarily  decide,  whether  the  money  so  paid 
will  pass  to  the  distributees  under  the  local  statute  of  distribution,  or  will  be  re- 
garded as  impressed  with  the  character  of  realty,  and  so  decreed  to  be  paid  to  the 
heirs  of  the  decedent.  The  final  decree  of  the  highest  ooui-t  of  a  State  on  this  sub- 
ject, so  far  as  affected  by  the  direct-tax  acts,  may  be  subject  to  review  by  the  Su- 
preme Court  of  the  United  States  (Rev.  Stat.,  709). 

After  the  foregoing  decision  of  the  First  Comptroller  the  Court  of  Claims  in  April, 

1884,  decided  a  case  which  will  be  reported  in  nineteenth  Court  of  Claims  Reports, 

as  follows : 

Court  op  Claims.— No.  13411. 

Benjamin  Chaplin,  jr.,  Evkune  M.  Chaplin,  and^  (^(^^^' 

Laura  E.  Daly  [  j^,^^ .^^  ^  ^.^^^^    i^  ^  ;.j 

The  United  States.  J  ^^ 

Richardson,  </.,  delivered  the  opinion  of  the  court. 

This  motion  to  dismiss  the  petition  is  made  by  the  defendants  to  obtain  the  Judg- 
ment of  the  court  upon  the  question  whether  or  not  the  claimants  are  the  proper  par- 
ties to  bring  the  action  upon  the  facts  set  out  in  the  petition. 

The  facts  alleged  are  substantially  as  follows : 

The  claimants'  father,  Benjamin  Chaplin,  was  the  owner  in  fee-simple  of  a  parcel 
of  land  in  Saint  Helena  Parish,  Beaufort  district,  South  Carolina,  upon  which  a  direct 
national  tax  was  assessed  uuder  the  provisions  of  the  act  of  August  5, 1861,  chapter  45 
(12  Stat.  L.,  304),  and  the  act  of  July  7,  1862,  chapter  99  (12  Stat.  L.,  422.) 
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The  tax  aot  having  been  paid,  the  whole  property  was  advertised  to  be  sold  for 
non-payment  thereof,  and  was  bid  off  at  the  public  sale  in  March,  1863,  by  the  United 
States,  nnder  the  provisions  of  said  acts,  for  the  sum  of  |102.9H,  more  than  enough  to 
satisfy  the  tax,  cost,  charges,  and  commissions.  The  defendants  thereby  acanirMl 
title  to  the  property,  and  became  bound,  by  the  terms  of  section  36  of  said  act  or  ld61, 
to  hold  such  surplus,  in  the  language  of  the  aot,  '^for  the  use  of  the  owner  or  his 
legal  representatives,  until  he  or  they  shall  make  application  therefor  to  the  Secre- 
tary of  the  Treasury,  who,  upon  such  application,  shall*,  by  warrant  on  the  Treasury, 
cause  the  same  to  be  paid  the  applicant"  (Taylor^a  CoBe,  14  C.  Cls.  R.,  339;  affirmed 
on  appeal,  104  U.  S.,  216;  Lawion*$  due,  18  C.  Cls.  R.,  595  ;  affirmed  on  appeal,  110  U. 
8,  R-). 

Said  Benjamin  Chaplin  died  March  16,  1874,  without  having  made  applicatioo  to 
the  Secretary  of  the  Treasury  for  the  payment  to  him  of  said  surplus.  The  present 
claimants  are  his  sole  heirs  at  law,  and  as  such  have  demanded  payment  from  the 
Secretary  of  the  Treasury,  who  has  refused  their  application,  and  they  now  bring 
this  action.  The  question  is  whether  the  '^egal  representatives"  for  whose  use  the 
Unit>ed  States  are  to  hold  the  surplus  of  the  proceeds  of  sales  in  such  cases  are  the 
heirs  at  law  who  inherit  the  real  estate,  or  the  executors  or  administrators  who  take 
the  personal  estate  of  the  deceased. 

In  a  simple  case  of  this  kind,  where  there  was  no  trust,  and  no  other  interest  in  the 

Sroperty  than  that  of  the  claimants'  ancestor,  when  the  sale  was  made,  we  have  no 
ouDt  that  the  surplus  due  to  the  sole  owner  oi  the  property  in  fee  was  peraoniU  estate, 
and  on  his  death  passed  to  his  legal  personal  representatives,  who  are  his  executors  or 
admin istrat'Ors,  and  not  to  his  heirs  at  law. 

The  right  to  the  money  in  the  Treasury  was  a  chose  in  action,  a  claim  against  the 
United  States,  which  the  claimants'  father  might  have  enforced  by  application  to  the 
Secretary  or  by  suit  in  this  court.  Such  a  demand  was  personal  and  could  not  be 
held,  even  in  equity,  to  be  subject  to  the  law  of  real  estate  merely  because  it  was  the 
proceeds  of  the  sale  of  raalty. 

At  the  time  of  the  sale,  the  claimants  had  no  interest  in  the  estat-e,  either  equitable 
or  otherwise.  They  were  strangers  to  the  property  of  their  father  until  his  death. 
Then  the  real  estate  of  which  he  died  seized  and  possessed,  in  the  absence  of  a  will 
passed  to  them,  but  the^  acquired  no  rights  as  heirs  at  law  to  the  proceeds  of  land 
sold  by  him  during  his  life-time. 

The  motion  is  sustained. 


IN  THE  MATTER  OF  THE  LIABILITY  OF  THE  UNITED  STATES  TO  PAY 
TREASURY  NOTES  ISSUED  BY  THE  REPUBLIC  OF  TEXAS  UNDER  AN  ACT 
OF  ITS  CONGRESS  PASSED  JUNE  9,  1837.—TEXAS.TREASURY-NOTE  CASE. 


1.  The  United  States  is  not  now  nnder  any  legal  obligation  to  pay  or  redeem  the 

Treasury  notes  of  the  Republic  of  Texas. 

2.  There  is  no  appropriation  available  to  make  payment  of  such  Treasury  notes. 

3.  Construction  given  to  Joint  resolution  of  Congress  of  March  1, 1845  (5  Stat.,  797); 

Joint  resolution  of  December  29,  1645  (9  Stat.,  108) ;  act  September  9,  1850  (9 
Stat.,  446) ;  act  February  28,  1855  (10  Stat.,  617). 

Febraary  13,  1884,  K  S.  Walton,  by  letter  of  that  date  at  Aastin, 
Traverse  Coanty,  Texas,  transmitted  to  the  Hon.  John  Hancock,  of  the 
House  of  Bepresentatives,  a  treasury  note  as  follows : 

$100 

The  Treasurer  of  the  Republic  of  Texas  will  pay  to 

or  order  one  hundred  dollars  in  twelve  months  from  date,  with  interest 
at  ten  per  cent,  per  annum,  in  accordance  with  an  act  of  Congress  passed 
June  9,  1837. 

City  of  Houston, ,  1838. 

SAM  HOUSTON, 

President 
Henbt  Smith, 
See.  of  Treaty. 


L 
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On  this  IB  an  indorsement  as  follows: 

Good.    George  J.  Durham,  Chf.  Gl'k  &  Act'g  Gomp.    Wm.  G.  Cooke. 

Accompanying  the  treasury  note  is  a  paper  as  follows : 

Filed  by  W.  M.  Walton. 

I  certify  that  the  inclosed  promissory  note  of  the  late  Republic  of 
Texas  for  one  hundred  dollars  is  genuine,  being  numbered  113  and 
dated  June  9, 1838,  the  same  bearing  interest  at  10  per  cent,  per  annum 
from  that  date  to  January  1st,  1841. 

Amt.  of  principal $100.00 

Amt.  of  interest 25.56 


$125.56 
Given  under  my  hand  this  26th  day  of  January,  1861. 

GEORGE  I.  DURHAM, 
Chf.  CVk  and  AcVg  Compt. 

(In  pencil:)    Dr.  JOHK :  Please  tell  me  if  the  above  is  of  value.   Will 
the  State  pay  it  t 
Yrs.,  &c., 

WALTON. 

These  papers  were  presented  by  Mr.  Hancock  to  the  First  Comp- 
troller for  payment. 


Opinion  bt  William  Lawbxnos,  First  Comptroller. 

By  the  joint  resolution  of  March  1, 1845  (5  Stat.,  797),  Congress  gave 
consent  to  the  erection  of  the  Bepublic  of  Texas  Into  a  State;  for  ad- 
mission into  the  Union,  on  the  conditions  named  in  the  second  section 
of  said  resolution,  one  of  which  was  as  follows : 

^*Said  State,  when  admitted  into  the  Union,  after  ceding  to  the 
United  States,  all  public  edifices,  fortifications,  barracks,  ports  and 
harbors,  navy  and  navy-yards,  docks,  magazines,  arms,  armaments, 
and  all  other  property  and  means  pertaining  to  the  public  defense  be- 
longing to  said  Bepublic  of  Texas,  shall  retain  all  the  public  funds, 
debts,  taxes,  and  dues  of  every  kind,  which  may  belong  to  or  be  due 
and  owing  said  Bepublic;  and  shall  also  retain  all  the  vacant  and  un- 
appropriated lands  lying  within  its  limits,  to  be  applied  to  the  payment 
of  the  debts  and  liabilities  of  said  Bepublic  of  Texas,  and  the  residue 
of  said  lands,  after  discharging  said  debts  and  liabilities,  to  be  dis- 
posed of  as  said  State  may  direct ;  but  in  no  event  are  said  debts  and 
liabilities  to  become  a  charge  upon  the  Government  of  the  United 
States." 

These  conditions  were  accepted  by  the  people  of  Texas  <*by  dep- 
uties in  convention  assembled"  (9  Stat,  108,  preamble  to  joint  res- 
olution approved  Dec.  29, 1845),  and  the  State  was  declared  to  be  one 
of  the  United  States  of  America,  and  admitted  into  the  Union  on  an 
eqaal  footing  with  the  original  States  in  all  respects  whatever. 

Although  the  conditions  of  admission  were  accepted  *'by  the  people 
of  Texas"  and  the  State  admitted  into  the  Union  under  the  joint  res- 
olution of  Dec.  29, 1845,  there  appears  to  have  been  a  controversy,  sub- 
sequently, as  to  the  liability  of  the  United  States  for  claims  against 


174  First  Comptroller's  Office^  Treasury  Department. 

the  State  (or  Bepablic)  of  Texas,  and  for  the  purpose  of  settling  the 
question  finally,  as  well  as  of  fixing  definitely  the  boundaries  of  the 
State  and  obtaining  a  relinquishment  by  said  State  of  all  territory 
claimed  by  her  exterior  to  said  boundaries,  Congress  passed  the  act  of 
Sept.  9,  1850  (9  Stat.,  446),  in  which  certain  propositions  for  the 
settlement  of  matters  in  controversy  were  submitted  to  the  State  of 
Texas,  the  third  of  which  was  as  follows: 

^f  The  State  of  Texas  relinquishes  all  claim  upon  the  United  States 
for  liability  of  the  debts  of  Texas,  and  for  compensation  or  indemnity 
for  the  surrender  to  the  United  States  of  her  ships,  forts,  arsenals, 
custom-houses,  custom-house  revenue,  arms  and  munitions  of  war,  and 
public  buildings  with  their  sites,  which  became  the  property  of  the 
United  States  at  the  time  of  the  annexation." 

Fourth, 

'^The  United  States,  in  consideration  of  said  establishment  of  boand- 
aries,  cession  of  claim  to  territory,  and  relinquishment  of  claims,  will 
pay  to  the  State  of  Texas  the  sum  of  ten  millions  of  dollars  in  a  stock 
bearing  five  per  cent,  interest,  and  redeemable  at  the  end  of  fourteen 
years,  the  interest  payable  half-yearly  at  the  Treasury  of  the  United 
States." 

Fifth, 

<<  Immediately  after  the  President  of  the  United  States  shall  have 
been  furnished  with  an  authentic  copy  of  the  act  of  the  general 
assembly  of  Texas  accepting  these  propositions,  he  shall  cause  the 
stock  to  be  issued  in  favor  of  the  State  of  TexaSj  as  provided  for  in  the 
fourth  article  of  this  agreement:  Provided^  also,  That  no  more  than  five 
millions  of  said  stock  shall  be  issued  until  the  creditors  of  the  State 
holding  bonds  and  other  certificates  of  stock  of  Texas  for  which  duties 
on  imports  were  specially  pledged,  shall  first  file  at  the  Treasury  of  the 
United  States  releases  of  all  claim  against  the  United  States  for  or  on 
account  of  said  bonds  or  certificates  in  such  form  as  shall  be  prescribed 
by  the  Secretary  of  the  Treasury  and  approved  by  the  President  of  the 
United  States." 

The  legislature  of  the  State  of  Texas,  by  an  a<$t  approved  Nov. 
25, 1850,  enacted  <Hhat  the  State  of  Texas  hereby  agrees  to  and  ac- 
cepts said  propositions,  and  it  is  hereby  declared  that  the  said  State 
shall  be  bound  by  the  terms  thereof,  according  to  their  true  imj^rt  and 
meaning."    (President's  proclamation,  9  Stat.,  1005,  No.  10.) 

By  authority  of  the  above  act  (act  Sept.  9,  1850),  $5,000,000  of 
said  stock,  known  as  Texan  Indemnity  Bonds,  was  issued  to  the  State 
of  Texas;  the  remaining  $5,000,000,  authorized  by  the  act,  on  compli- 
ance with  the  proviso  in  the  fifth  section  by  the  creditors  of  the  State, 
was  not  issued. 

Instead  of  this  issue,  however.  Congress  passed  an  act  (10  Stat.,  617), 
approved  Feb.  28,  1855,  '*to  provide  for  the  payment  of  such  cred- 
itors of  the  late  Republic  of  Texas  as  are  comprehended  in  the  act  of 
Congress  of  September  9, 1850,  by  which  an  appropriation  of  $7,750,000 
was  made  to  pay  those  claims  under  certain  restrictions,  one  of  which 
was  contained  in  the  fourth  section  of  this  act,  viz: 

''See.  4.  That  before  payment  of  the  moneys  aforesaid,  the  Secretary 
of  the  Treasury  shall  give  notice,  by  public  advertisement|  for  the 
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space  of  ninety  days,  of  the  time  at  which  said  payment  will  be  made; 
and  no  payment  shall  be  made  on  any  bond,  certificate,  or  evidence  of 
debt  which  shall  not,  thirty  days  before  the  time  limited  by  said  notice, 
be  presented  at  the  Treasury  Department." 

Hence,  payment  of  the  note  is  clearly  barred  by  the  limitation  im- 
posed by  this  section.  Of  the  amount  appropriated,  the  sum  of 
17,226,529.32  was  paid  during  the  fiscal  year  ending  June  30,  1856. 
Payments  continued  to  be  made  till  1862,  when  they  appear  to  have 
been  suspended  during  the  war,  but  were  afterward  resumed,  a  few 
small  payments  having  been  made,  and  the  appropriation  was  carried 
OD  the  books  of  the  Treasury  till  June  30, 1877,  at  which  time  the  bal- 
ance remaining  ($101,113.27)  was  carried  to  the  surplus  fund.  Hence, 
there  are  no  funds  available  out  of  which  the  note  could  be  paid,  even 
if  it  were  not  barred  by  limitation. 

The  Treasury  note  above  mentioned  cannot  be  paid  by  the  United 
States.* 

Tbeasuby  Department, 

First  Comptroller's  Office,  February  20,  1884, 


IN  THE  MATTER  OF  THE  RIGHT  OF  A  SECRETARY  OF  LEGATION  TO 
RECEIVE  PAYMENT,  A8  BEARER  OF  DISPATCHES,  FOR  EXPENSES 
INCURRED  WHILE  IN  TRANSIT  TO  HIS  POST  OF  DUTY  AS  SUCH  SEC- 
RETARY, IN  ADDITION  TO  HIS  SALARY  AS  SECRETARY.— TRANSIT- 
EXPENSE  CASE. 


1.  A  Secretary  of  Legation  with  an  annual  salary  of  $2,500  fixed  by  law,  who  is  ap- 
pointed also  bearer  of  dispatches,  and  performs  the  dnty  of  this  latter  appoint- 
ment while  in  transit  to  his  post  of  duty  as  such  Secretary,  is  prohibited  by  seo- 
tion  1743  of  the  Revised  Statutes  from  receiving  payment  of  his  personal  expenses 
incurred  during  such  transit,  there  being  no  additional  expense  incurred  by  reason 
of  carrying  the  dispatches. 

January  23, 1883,  Oastavus  Gtoward  was  commissioned  as  Secretary 
to  the  United  States  Legation  at  Tokei  (Yeddo),  Japan,  with  an  annual 
^lary  fixed  by  law  at  $2,500.  The  time  charged  and  allowed  for  salary 
while  making  the  transit  to  his  post  is  from  Febraary  28  to  April  3, 
1883,  thirty-five  days,  $242.81  (Rev.  Stat.,  1740).  For  the  same  period 
Mr.  Goward  presents  an  account  for  $552.55  for  '^  traveling  expenses  as 
bearer  of  dispatches  under  [State]  Department  instructions  charged 
with  the  Gorean  treaty.'^  A  portion  of  these  expenses  is  supported  by 
voQchers,  and  all  are  certified  as  correct  by  Mr.  Ooward,  and  are 
approved  by  the  Department  of  3tate. 

April  17, 1884,  the  Fifth  Auditor  disall9wed  these  charges,  and  the 
qnestion  is  now  presented  to  ^he  First  Comptroller  to  decide  whether 

*The  deficiency  appropriation  act  of  July  7, 18S4,  provided  for  the  payment  of 
this  note. 


* 
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the  claimant,  in  the  settlement  of  his  accounts,  is  entitled  to  be  allowed 
said  sum.  These  expenses  were  incurred  during  the  period  of  transit, 
and  only  while  en  route  from  Washington  to  Tokei.  It  does  not  appear 
that  any  additional  expense  was  incurred  in  performing  the  duty  as 
bearer  of  dispatches. 


Decision  by  William  Lawrence,  First  Comptroller. 

The  appointment  of  bearer  of  dispatches  is  not,  in  any  case,  specifi- 
cally provided  for  by  statute,  but  the  Secretary  of  State  in  the  '^  man- 
agement of  foreign  affairs"  has  ample  authority  to  make  such  appoint- 
ment (Rev.  Stat.,  202).  The  payment  of  the  expenses  of  such  agent  as 
may  be  lawfully  entitled  to  receive  it,  can  be  made  from  the  proper 
appropriation  for  "  contingent  expenses  of  foreign  missions."  The  "per- 
sonal instructions  to  the  diplomatic  agents  of  the  United  States  io 
foreign  countries,"  prescribed  through  the  Department  of  State  and 
published  in  1874,  contain  these  provisions : 

"  XXVII.  This  Department  has  been  in  the  habit  of  sending  by  a 
special  messenger  the  President's  ratification  of  any  treaty  to  be  ei- 
changed  abroad,  and  occasionally  of  authorizing  the  diplomatic  repre- 
sentatives of  the  United  States  to  transmit,  by  a  similar  conveyance, 
treaties  which  they  may  have  negotiated.  It  has  always  been,  and  will 
continue  to  be,  expected,  that  other  communications  to  the  Depart- 
ments will  be  sent  by  the  public  mails ;  or,  if  by  private  hand,  that  no 
promise  be  made  to  the  person  so  employed  of  compensation,  or  of  a 
reimbursement  of  his  expenses,  without  the  previous  authority  of  the 
Department,  and  that  no  ground  of  expectation  of  compensation  or  of 
reimbursement  of  expenses  be  offered. 

^^This  restriction  is  not  intended  to  prevent  diplomatic  agente 
abroad  from  employing  such  couriers  at  the  public  expense  when  the 
mails  are  obstructed,  or  deemed  unsafe,  and  when  there  may  be  occa- 
sions to  address  the  Department  on  subjects  materially  affecting  inter 
ests  of  the  United  States  which  might  suffer  from  delay  or  reasonably 
apprehended  interruption  in  the  transmission  of  the  dispatch.  The  ex- 
ercise of  the  utmost  discretion  is,  however,  enjoined  in  judging  of  these 
exigencies.  Wheuever  the  minister  shall  determine  to  send  a  courier, 
he  will  forthwith  inform  tbis  Department  of  the  fact,  assigning  the 
reasons  therefor,  and  stating  the  compensation  he  recommends  to  be 
allowed  to  him.  The  Secretary  of  State  nevertheless  reserves  to  him- 
self the  right  in  all  cases  to  judge  of  the  necessity  for  the  employment 
of  a  messenger,  and  of  the  propriety  of  paying  the  whole  or  any  part 
of  the  corapeUiSation  which  may  have  been  recommended.  This  should 
be  fully  explained  by  the  minister  to  the  messenger  before  intrusting 
him  with  the  dispatches. 

"XXVIIL  1.  The  compensation  to  bearers  of  dispatches,  when  em- 
ployed with  an  intention  to  compensate  them,  is  not  to  exceed  six  dol- 
lars per  diem  for  the  time  actually  and  necessarily  occupied  in  that 
service.  In  addition  to  this,  their  traveling  expenses,  which  are  to  con- 
sist exclusively  of  their  passage-money,  porterage,  necessary  hack-hne, 
meals,  and  lodgings,  are  allowed. 

'*  2.  No  charges  will  be  allowed  for  wines,  liquors,  cigars,  washin<:. 
medicines  and  medical  attendance,  baths,  or  for  any  object  of  a  merely 
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personal  nature,  except  as  stated  above )  nor  will  any  charge  under  the 
head  of  sundries,  or  et  cetera^  be  taken  into  consideration. 

^*  3.  Accounts  made  in  conformity  to  the  foregoing,  and  accompanied 
by  vouchers,  will  be  promptly  adjusted  and  paid  at  the  Department. 

"  No  draft  on  this  Department  for  any  such  account  will  be  honored." 

The  claimant  in  this  case,  upon  a  proper  account  and  vouchers,  would 
be  entitled  to  the  payment  of  the  traveling  expenses  in  question,  unless 
some  statute  prohibits  the  payment  thereof.  The  Eevised  Statutes  pro- 
vide that : 

*'  Sec.  1743.  The  compensation  allowed  by  law  to  the  various  diplo- 
matic and  consular  officers  shall  be  in  full  for  all  the  services  rendered 
and  j>er8onal  expenses  incurred  by  the  persons  respectively  for  whom 
such  compensation  is  provided,  of  whatever  kind  such  services  or  per- 
sonal expenses  may  be,  or  by  whatever  treaty,  law,  or  instructions  they 
are  required;  and  no  allowance,  other  than  such  as  is  so  provided,  shall 
be  made  in  any  case  for  the  outfit  or  return  home  of  any  such  officer 
or  person." 

This  section  was  taken  from  section  20  of  the  act  of  August  18, 1856 

(11  Stat.,  52),  which,  as  well  as  the  act  of  March  1, 1855  (10  Stat.,  626, 

sec  26),  abolished  the  <<  outfit"  authorized  by  act  of  May  1, 1810  (2  Stat., 

608),  and  section  8  of  said  act  of  1856  carried  into  section  1740  of  the 

Revised  Statutes  provided  a  substitute  for  the  ^'  outfit"  by  regulating 

and  limiting  the  amount  to  be  paid  for  '^  compensation  "  by  providing 

as  follows : 

*'Seo.  1740.  No  ambassador,  envoy  extraordinary,  minister  plenipo- 
tentiary, minister  resident,  commissioner,  charge  d'affaires,  secretary  of 
legation,  assistant  secretary  of  legation,  interpreter  to  any  legation  or 
consulate,  or  consul-general,  consul,  or  commercial  agent,  mentioned  in 
Schedules  B  and  G,  shall  be  entitled  to  compensation  for  his  services, 
except  from  the  time  when  he  reaches  his  post  and  enters  upon  his  offi- 
cial duties  to  the  time  when  he  ceases  to  hold  such  office,  and  for  such 
time  as  is  actually  and  necessarily  occupied  in  receiving  his  instructions, 
not  to  exceed  thirty  days,  and  in  making  the  direct  transit  between  the 
place  of  his  residence,  when  appointed,  and  his  post  of  duty,  at  the  com- 
mencement and  termination  of  the  peiiod  of  his  official  service,  for 
which  he  shall  in  all  cases  be  allowed  and  paid,  except  as  hereinafter 
mentioned.  And  no  person  shall  be  deemed  to  hold  any  such  office 
after  his  successor  is  appointed  and  actually  enters  upon  the  duties  of 
his  office  at  his  post  of  duty,  nor  after  his  official  residence  at  such  post 
has  terminated  if  not  so  relieved.  But  no  such  allowance  or  payment 
shall  be  made  to  any  consul-general,  consul,  or  commercial  agent,  not 
embraced  in  Schedules  B  and  G,  or  to  any  vice-consul,. vice-commercial 
agent,  deputy  consul  or  consular  ag<  nt,  for  the  time  so  occupied  in  re- 
ceiving instructions,  or  in  such  transit  as  aforesaid )  nor  shall  any  such 
ofiicer  as  is  referred  to  in  this  section  be  allowed  compensation  for  the 
time  so  occupied  in  such  transit,  at  the  termination  of  the  period  of  his 
official  service,  if  he  has  resigned  or  been  recalled  therefrom  for  any 
malfeasance  in  his  office." 

The  claimant  has  been  paid  his  salary  while  making  the  transit  to  his 

post,  as  Secretary  of  Legation.    The  statute  (sec.  1743)  declares  that  this 

^^  shall  be  infvU  for  all  the  services  rendered  and  personal  expenses  in- 

cmred  "  during  that  period.    The  statute  thus  makes  a  provision  which 
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must  be  deemed  ample  for  all  such  personal  expenses.  The  claimant 
has,  as  Secretary  of  Legation,  been  paid  a  salary  "  fixed  by  law"  (Act 
July  1, 1883,  22  Stat.,  128),  and  for  the  same  period,  by  the  express  terms 
of  section  1764  and  1705  of  the  Revised  Statutes,  he  cannot  lawfully 
receive  "  any  additional  pay,  extra  allowance,  or  compensation  in  any 
form  whatever  •  •  •  for  any  other  service  or  duty  whatever."  The 
question,  therefore,  to  be  now  decided  is,  whether  the  statute  having  pro- 
vided a  salary  as  compensation  for  the  claimant  '^  in  full  for  all  the  sert- 
ices  and  personal  expenses  "  he  incurred  during  the  period  of  transit, 
has  denied  his  right  to  have  another  full  compensation  for  the  same  per- 
sonal expenses,  so  that  he  can  by  incurring  one  expense  be  twice  paid 
for  it.  If  he  can  thus  be  twice  paid,  the  law  adopts  a  policy  of  denying 
to  him  two  compensations  for  the  same  or  even  additional  service,  bat 
allows  him  to  be  twice  compensated  for  one  expense  incurred.  It  seems 
clear  that  t\\Q  justice  and  policy  of  double  compensation  applies  as  well  to 
expenses  as  to  services.  As  a  matter  of  fact,  an  oflScer  may  in  some  cases 
perform  all  his  official  duties  and  may  in  addition  perform  unofficial 
services,  and  thereby  with  some  show  of  justice  assert  arright  to  compen- 
sation as  fairly  earned  therefor.  Congress  evidently  saw  that  such  claims 
would  be  made,  and,  with  a  purpose  to  distribute  the  real  or  supposed 
benefits  of  public  employment,  provided  expressly  that  a  salaried  officer 
should  not  be  paid  for  such  other  unofficial  services,  at  least  any  compen- 
sation fixed  by  the  discretion  of  any  officer.  But  however  well  an  officer 
may  earn  or  deserve  compensation  for  such  unofficial  services,  it  is  difficult 
to  perceive  how,  by  any  like  rule  of  reason,  he  can  have  a  just  claim  to  be 
twice  paid  for  one  personal  expense  incurred.  If  twice,  why  not  thrice, 
and  so  on  indefinitely  !  It  may  be  said  it  will  cost  the  Government  no 
more  to  pay  such  expenses  to  the  claimant  than  to  pay  to  another  party 
selected  as  bearer  of  dispatches.  So  it  would  cost  the  Government  no 
more  to  pay  a  salaried  officer  for  the  performance  of  unofficial  duties 
than  to  pay  an  employ^  for  the  same  service.  But  this  cannot  give  the 
claimant  in  this  case  a  right  to  double  payment,  unless  the  statute  au- 
thorizes it.  No  statute  does,  in  terms,  authorize  it.  And  the  exclusion 
of  double  payment  does  not  rest  alone  on  the  absence  of  authority  to 
make  it,  but  on  an  express  prohibition.  Section  1743  of  the  Revised 
Stiitutes  expressly  provides  that  the  salary  fixed  by  law  for  a  Secretary 
of  Legation  as  in  this  case  ''shall  be  in  full  for  all  •  •  ♦  personal 
expenses  incurred "  by  him  on  the  transit  to  his  post,  "  of  whatever 
kind  such  »  »  »  personal  expenses  may  be,  or  by  ichatever  treaty, 
laic,  or  instructions  they  are  required."  The  effect  of  this  is,  that  when 
a  Secretary  of  Legation,  as  such,  in  transit  to  his  post,  has  incurred  ex- 
penses thereby,  the  compensation  prescribed  by  law  during  the  period 
of  transit  is  to  be  deemed  paj  ment  in  full  for  such  expenses,  as  the  sec- 
tion says,  "  by  whatever  treaty,  law,  or  instructions  they  are  required." 
These  words  of  the  statute  must  be  construed  as  having  some  purpose. 
**  Every  word  and  clause  should,  if  possible,  have  assigned  to  it  a  mean- 
ing, leaving  no  useless  words  "  (Bishop,  Written  Laws,  82).    The  wonis 
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quoted  from  the  statute  do  not  necessarily  refer  to  the  right  to  double 
paj^ment  of  expenses  incurred  by  the  transit  as  Secretary  of  Legation. 
They  therefore  had  some  other  purpose.  They  can  have  no  purpose 
bat  to  deny  the  right  of  a  consular  or  diplomatic  officer  to  receive  for 
the  same  period  either  compensation  for  services  of  any  other  hind,  or 
payment  for  expenses  incurred  "  by  whatever  [other]  treaty,  law,  or  in- 
structions they  [such  services  or  expenses]  are  required."  If,  then,  the 
expenses  in  this  case  were  required  under  tihe  law  authorizing  a  bearer 
of  dispatches  to  be  sent,  the  compensation  paid  the  Secretary  of  Lega- 
tion as  such  is  in  full  of  such  expenses.  Section  1743  puts  compensa- 
tion for  services  and  for  expenses  on  the  same  footing.  The  right  to  ex- 
tra compensation  for  extra  services  is  prohibited  as  well  by  this  section 
as  by  sections  1764  and  1765.  Hence,  as  extra  compensation  is  pro- 
hibited for  extra  services,  double  payment  for  expenses  without  any 
extra  expense  must  be  prohibited.  Section  1743  declares  that  <'  no 
allowance,  other  than  such  as  is  so  provided  [as  salary]  shall  be  made 
in  any  case  for  the  outfit  or  return  home  of  any  such  officer  or  person  " 
—Secretary  of  Legation ,  &c.  The  purpose  of  th^  whole  section,  it  is  clear, 
is  absolutely  to  prohibit  such  officer  or  person  from  receiving  any  paj- 
ment  for  services  or  expenses  during  the  period  of  transit  to,  or  return  home 
from  the  foreign  post  of  duty,  except  the  authorized  salary.  The  outward 
and  return  transit  are  placed  on  the  same  footing.  No  allowance  for 
any  purpose  connected  with  such  transit  can  be  made,  except  for  the 
authorized  salary.  It  may  be  said  that  these  provisions  and  their  pro- 
hibition relate  only  to  services  and  expenses  for  the  transit  made  in  an 
official  capacity  of  a  consular  or  diplomatic  officer,  and  so  do  not  pro* 
bibit  payment  to  such  officer  for  the  transit  and  also  for  expenses  as 
bearer  of  dispatches,  although  in  fact  they  are  the  same  expenses  in- 
curred during  the  time  of  transit  But  the  statute,  by  any  fair  con- 
struction, does  extend  its  prohibition  of  double  payment  for  the  same 
expenses,  whatever  the  purpose  for  which  they  are  incurred  may  be 
called.  When  expenses  are  incurred  for  transit  as  Secretary  of  Lega- 
tion, they  do  not  cease  to  be  such  by  calling  them  expenses  as 
bearer  of  dispatches.  And  if  they  could  be  assigned  as  the  expenses 
of  bearer  of  dispatches,  and  thus  save  the  same  person  his  expenses  as 
Secretary  of  Legation,  the  effect  would  be  to  relieve  him  of  an  expense 
which  this  statute  contemplates  to  be  paid  from  his  transit  salary  as 
Secretary  of  Legation,  and  thus  indirectly  add  to  his  emoluments,  and  in 
effect  increase  his  salary.  But  it  may  be  regarded  as  settled  law,  that 
the  purpose  of  a  statute  (1)  cannot  be  defeated  by  indirection,  nor  (2) 
the  real  substance  of  any  matter  be  changed  by  changing  its  name. 

(1)  Sedgwick  has  said  that  <<  statutes  are  not  to  be  evaded  any  more 
than  they  are  to  be  disobeyed"  (Const,  and  Stat.  Law,  2d  ed.,  74,  and 
cases  cited :  Hannay  v.  Eve,  3  Cranch,  242;  Humphrey  v.  Chamberlain, 
1  Keman,  N.  Y.,  274 ;  Hardcastle,  Statutory  Law,  24,  and  cases  cited). 

"That  which  could  not  be  done  directly  •  •  •  cannot  be  done  indi- 
rectly'^  (4  Coke,  24  b;  Caldwell  v.  The  Mayor,  &c.,  of  Albany,  9  Paige, 
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672,  575;  Broom,  Leg.  Max.,  732;  Jones  v.  Waite,  6  Bing.  X.  C,  341 
Armstrong  v.  Armstrong,  3  Myl.  &  K.  64;  Tbe  Reward,  2  Dod.,  Adm> 
R.,  271;  Monroe  v.  Collins,  17  Ohio  St.,  665;  Taylor  v.  Gommissionen, 
23  Jd.,22;  Walker  v.  Cincinnati,  21  Id.,  14;  Eichenlaub  v.  State,  36  Id^ 
140;  State  v.  Hipp,.  Sup.  Ct.  Ohio,  June,  1882). 

(2)  The  legal  effect  of  an  act  done  or  payment  made  is  not  changed 
by  changing  its  name.  This  proposition  is  self-evident.  The  Supreme 
Court  has  said  ''a  State  cannot  make  a  law  designed  to  raise  money  to 
support  paupers  *  *  *  an  inspection  law  by  calling  it  so  in  the  title  " 
(People  V,  Campagnie  O^n^rale  Transatlantique,  107  U.  S.,  63).  A  case 
may  be  found  which  might  be  supposed  to  support  a  different  view 
(Landrum's  case,  16  Ct.  CL,  86).  If  so,  its  conclusion  cannot  be  adopted 
now  (Herndon's  case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  55).  This  sub- 
ject has  been  elsewhere  considered  (Utah  case,  2  Lawrence,  Compt.  Dec. 
2d  ed.,  662). 

The  claimant,  as  bearer  of  dispatches,  is  not  an  officer  (Meigs^s  caee, 
4  Lawrence,  Compt.  Dec.,  588).  And  if  he  could  be  so  called,  and  thus 
be  entitled  to  receive  the  salaries  of  two  offices,  the  claim  in  this  case  is 
not  for  these,  but  for  a  double  payment  for  expenses  incurred. 

It  is  not  alleged  that  the  claimant  incurred  any  expense  as  bearer  of 
dispatches  in  excess  of  or  other  than  those  necessarily  arising  in  his 
transit  as  Secretary  of  Legation.  If  he  did,  his  right  to  payment  as  to 
such  additional  expense  might  be  a  subject  of  inquiry.  It  is  not  to  be 
supposed  that  the  claimant  was  instracted  to  go  out  of  the  usual  and 
proper  route  of  transit  for  him  as  Secretary  of  Legation.  The  charges 
made  in  his  account  show  that  the  usual  and  direct  route  of  travel  was 
followed. 

The  claimant  is  not  entitled  to  said  sum  of  $552.55,  or  to  any  part 
thereof.    His  account  will  be  settled  accordingly. 

Tbbasuht  Department, 

First  Comptroller's  Office^  April  30, 1884. 


United  States  District  Court,  Middle  District  of  Alabama,  May,  1884. 

IN  THE  MATTER  OF  THE  MARSHAL8HIP  OF  THE  MIDDLE  AND  SOUTH- 
ERN  DISTRICTS  OF  ALABAMA.— MARSHAL'S  SUSPENSION  CASE, 


April  16, 1880,  Mathias  C.  OsboTD  was  commissioned  for  foar  yean  as  Marshal  of  tbe 
Middle  and  Soathern  Districts  of  Alabama.    March  17,  1683,  during  a  receas  of 
the  Senate,  the  President  suspended  said  Marshal  from  his  office,  and  designated 
Paul  Strobaoh  to  perform  the  duties  thereof. 
Held: 

1.  When  the  term  of  office  of  Marshal  Osborn  expired,  then  the  term  of  office  which 

Strobach  was  designated  to  fill  also  expired. 

2.  Section  1768  of  the  Revised  Statutes  construed. 

May  1, 1884,  after  notice  to  Paul  Strobach,  William  H.  Smith,  attor- 
ney of  the  United  States,  presented  to  the  coart  a  motion  stating  the 
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facts,  on  which  he  '^  now  mibmits  to  the  coart  whether  said  Strobach 
can  now  exercise  and  perform  the  duties  of  United  States  marshal  ander 
and  by  virtue  of  said  designation,  and  asks  the  judgment  of  the^conrt 
tliereon." 

May  8, 1884,  Bruce,  J.,  delivered  the  following  opinion : 

<^  It  is  brought  to  the  notice  of  the  couvt  by  a  proceeding  instituted 
by  the  direction  and  request  of  Benjamin  Harris  Brewster,  Attorney- 
General  of  the  United  States,  and  upon  the  motion  of  Hon.  William  H. 
Smith,  District  Attorney  of  the  United  States  for  the  Middle  District  of 
Alabama,  in  this  court,  a  question  is  raised,  as  to  whether  Paul  Stro- 
bach is  now  entitled  to  hold  the  office  of  United  States  Marshal  for  the 
Middle  and  Southern  Districts  of  Alabama,  or  whether  under  the  law 
there  is  now  a  vacancy  in  that  office. 

On  the  17th  day  of  March,  1883,  during  a  recess  of  the  Senate,  the 
President  of  the  Unit^^d  States  suspended  Mathias  C.  Osbom  from  the 
office  of  United  States  Marshal  for  the  Middle  and  Southern  Districts 
of  Alabama,  which  office  he  had  theretofore  held,  and  designated  Paul 
Strobach — in  the  language  of  the  statute — as  a  suitable  person  to  perform 
the  duties  of  such  suspended  officer  in  the  mean  time, 

Paul  Strobach  took  the  oath  of  office,  gave  the  bond  as  required  by 
law,  and  from  that  time  has  performed  the  duties  of  that  office  under 
such  designation  and  temporary  appointment  up  to  the  present  time. 

The  commission  of  Mathias  C.  Osborn,  as  Marshal,  is  dated  April  16, 
1880,  and  section  779  of  the  Revised  Statutes  of  the  United  States  pro- 
vides, that  'Marshals  shall  be  appointed  for  a  term  of  four  years.'  So 
that  the  four  years  for  which  Marshal  Osborn  was  appointed  expired 
on  the  16th  day  of  April  last  past )  and  the  proposition  of  the  District 
Attorney  upon  this  motion  is : 

That  when  the  term  of  office  of  Marshal  Osborn  expired,  then  the 
term  of  office  which  Paul  Strobach  was  designated  to  fill  also  expired, 
and  that  there  is  now  a  vacancy  in  said  office. 

On  the  other  hand  it  is  claimed  for  Mr.  Strobach  that  he  is  author- 
ized to  hold  the  office  until  the  end  of  the  next  (the  present)  session  of 
the  Senate. 

The  law  upon  this  subject  is  found  in  section  1768  of  the  Bevised 
Statutes  of  the  United  States,  which,  omitting  words  unnecessary  to  be 
considered  in  the  present  inquiry,  is  as  follows : 

'  During  any  recess  of  the  Senate  the  President  is  authorized,  in  his 
discretion,  to  suspend  any  civil  officer  appointed  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  •  •  •  ,  until  the  end  of  the  next  ses- 
sion of  the  Senate^  and  to  designate  some  suitable  person,  •  •  •  ,  to 
f>erform  the  duties  of  such  suspended  officer  in  the  mean  time  ;  and  the 
I>erHon  so  designated  shall  take  the  oath  and  give  the  bond  required  by 
law  to  be  taken  anU  given  by  the  suspended  officer,  and  shall,  during 
the  time  he  performs  the  duties  of  such  officer  be  entitled  to  the  salary  and 
emoluments  of  the  office,  no  part  of  which  shall  belong  to  the  officer 
suspended.' 

Marshal  Osborn  was  suspended  from  office  by  the  President  March 
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17th,  1883,  and  the  statute  gives  the  Preside'bt  power  to  suspend  until 
the  end  of  the  next  session  of  the  Senate. 

Marshal  Osborn  could  be  suspended  from  office,  however,  only  for 
the  time  during  which  he  had  been  appointed  to  hold  the  office.  If  his 
term  of  office  extended  beyond  the  end  of  the  next  session  of  the  Sen- 
ate, then  under  the  statute  his  suspension  would  extend  to  the  end  of 
the  next  session  of  the  Senate,  and  Mr.  Strobach,  the  person  designated 
to  perform  the  duties  of  the  suspended  officer  in  the  mean  time,  wonld 
hold  until  the  end  of  the  session  of  the  Senate — that  is,  if  in  the  mean 
time  no  one  should  be  nominated  bv  the  President  and  conlirmed  by 
the  Senate  to  the  office. 

In  this  case,  liowever,  the  term  for  which  Marshal  Osborn  was  ap' 
pointed  expired  before  the  end  of  the  next  (the  present)  session  of  the 
Senate,  and  in  such  a  case  the  suspension  by  the  President  could  ope- 
rate only  upon  tlie  unexpired  portion  of  Marshal  Osbom's  term  of  oflSce, 
that  is  to  sa3*,  from  the  date  of  the  suspension  March  17, 1883,  to  April 
16,  1884. 

It  is  not  claimed,  and  it  would  be  a  solecism  to  say,  that  an  officer 
could  be  suspended  from  an  office  for  a  period  of  time  after  his  right  to 
hold  the  office  had  ceased  and  expired. 

Marshal  Osborn's  suspension  from  the  office  of  Marshal  ceased  to 
operate  on  the  inth  day  of  April,  18S4,  because  his  term  of  office  expired 
at  that  time ;  and  now  the  question  is,  what  eftect  that  had  upon  the 
right  of  Mr.  Strobach  to  hold  the  office,  he  being  the  person  who  was 
designated  by  the  President  to  perform  the  duties  of  the  suspended 
officer  in  the  mean  time? 

In  what  time,  or  during  what  time,  is  it  that  the  person  designated 
to  perform  the  duties  of  the  suspended  officer  may  perform  such  duties! 
Is  it  not  manifestly  during  the  term  of  the  suspension  ?  How  can  the  de- 
signation of  a  person  to  perform  the  duties  of  the  suspended  officer  be 
for  a  greater  period  of  time  than  that  for  which  the  suspension  of  the 
original  incumbent  of  the  office  could  oi)erate!  The  statute  evidently 
makes  the  measure  of  the  suspension  the  measure  of  the  time  during 
which  the  temporary  appointee  may  perform  the  duties  of  the  office. 

The  question  of  the  time  during  which  the  temporary  appointee 
may  hold  the  office  is  answered  by  the  question,  how  long  could  the 
original  incumbent  of  the  office  have  held  it  if  he  had  not  been  sus- 
pended from  the  j)erformance  of  the  duties  of  the  office! 

The  answer  to  this  question  is  the  one  already  suggested,  and  the 
second  clause  of  the  statute  strengthens  this  view.  It  shows  that  the 
temporary  appointee  is  limited  in  the  matter  of  salary  and  emolnments 
to  the  time  he  i)erfornis  the  duties  of  such  officer — meaning  the  sus- 
pended officer. 

The  term  of  the  original  incumbent  of  the  office  and  that  of  the 
I)ers()n  designated  to  perform  his  duties,  in  the  case  of  a  suspension,  is 
one  term,  and  the  temporary  appointee  holds  for  that  portion  of  the 
term  during  which  the  suspension  operates. 
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His  term  of  office  is  simply  the  complement  of  the  other,  and  to  fill 
up  the  hiatus  in  the  office  created  by  the  suspension,  and  when  the 
term  of  the  original  incumbent  expires,  then  tne  term  of  .the  temporary 
appointee  expires  also. 

Mr.  Strobach  was  designated  to  perform  the  duties  of  the  suspended 
officer,  and  when  the  tenn  of  such  suspended  officer  (Osboru)  expired, 
as  it  did  April  16, 1884,  then  ex  vi  termini  Mr.  Strobach's  term  of  office 
expired  with  it. 

To  hold  that  Mr.  Strobach  is  entitled  to  hold  the  office  to  the  end 
of  the  next  session  of  the  Senate,  notwithstanding  the  fact  that  Mar- 
shal Osborn's  term  of  office  expired  previous  thereto,  would  be  to  hold 
that  the  President  not  only  had  power  to  suspend  an  officer  and  desig- 
nate another  person  to  perform  the  duties  of  such  suspended  officer  in 
the  meantime,  but  it  would  be  to  hold  that  the  President  might  appoint 
an  officer  for  a  period  of  time  during  which  there  was  no  sus- 
pension of  an  officer,  and  this  without  the  advice  and  consent  of  the 
Senate,  which  to  my  mind  would  be  a  departure  from  the  true  theory 
of  the  law  on  the  subject,  and  would  be  doing  violence  to  the  statute 
itself. 

The  argument  against  this  view  is,  that  the  statute  is  to  be  con- 
strued liberally  to  effect  its  purpose,  and  that  Congress  certainly  in- 
tended that  the  temporary  appointee  should  hold  the  office  until  the 
end  of  the  next  session  of  the  Senate. 

If  the  Congress  so  intended,  it  would  have  been  easy  to  have  added 
to  the  words  in  the  statute  after  the  words  4n  the  meantime',  the 
words  ^and  until  the  end  of  the  next  session  of*  the  Senate';  but  the 
Judiciary  is  not  at  liberty  to  interpolate  words  and  make  the  statute 
different  firom  what  it  is.  The  liberal  construction  claimed  for  this 
statute  is  not  favored  by  section  1770  of  the  Eevised  Statutes,  which 
provides  that  nothing  in  sections  1767,  1768,  and  1769  shall  be  con- 
strued to  extend  the  term  of  any  office  the  duration  of  which  is  limited 
by  law. 

Some  inconvenience  may  arise  from  the  occurrence  of  a  vacancy  in 
the  office,  but  whatever  force  there  may  be  in  argument  ab  inconvenientij 
it  is  insufficient  to  control  the  construction  of  the  statute  as  claimed 
here  for  Mr.  Strobach. 

The  result  of  these  views  is,  that  there  is  a  vacancy  in  the  office  of 
Marshal  for  the  Middle  and*  Southern  Districts  of  Alabama,  and  the 
court  so  holds  upon  the  motion  made." 

Thereupon,  on  the  same  day.  May  8, 1884,  the  Court  made  an  order  as 

follows: 

"  •  •  •  And  the  said  motion  having  been  fully  argued  by  counsel 
and  considered  by  the  court,  the  judgment  of  the  court  is,  that  there  is 
now  a  vacancy  in  the  office  of  United  States  Marshal  for  the  Southern 
and  Middle  Districts  of  Alabama,  and  that  Paul  Strobach  is  no  longer 
authorized  to  perform  the  duties  of  Marshal  of  the  United  States  for 
the  Southern  and  Middle  Districts  of  Alabama." 
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IN  THE  MATTER  OF  THE  RIGHT  OF  A  SHERIFF,  WHO,  IN  MAY,  1883.  BY 
WRIT  OF  ATTACHMENT,  SEIZED  TOBACCO  AND  CIGARS  FOR  THE  PIR- 
POSE  OF  SATISFYING,  THE  DEBT  OF  THE  DEALER  OWNING  THEM,  TO 
CLAIM  THE  REBATE  PROVIDED  BY  ACT  OF  MARCH  3,  1883  (22  STAT., 
489).— ATTACHMENT-REBATE  CASE. 


1.  The  claim  of  a  dealer  in  tobacco  for  rebate  under  the  act  of  March  3, 1&S3  (22  Stat., 

489),  does  not  pass  to  a  sheriff,  who,  by  attachment  in  favor  of  the  creditor  of 
such  dealer,  seizes  the  tobacco  on  which  such  claim  from  rebate  arises. 

2.  A  claim  against  the  United  States  in  favor  of  a  party  cannot  be  reached  by  attach. 

ment  or  garnishment  at  the  instance  of  a  creditor  of  such  party. 

3.  Such  claim  is  not  subject  to  levy  by  writ  of  execution. 

4.  Tho  incident  generally  passes  by  the  grant  of  the  principal,  but  a  statute  giving  a 

claim  as  an  incident  of  goods  of  a  specified  class,  may  limit  the  right  to  such 
claim  to  persons  holding  such  goods  at  a  fixed  date. 

The  act  of  M^rch  3,  1883  (22  Stat,  488),  to  reduce  internal-re  venue 
taxation,  and  for  other  purposes,  reduces  the  tax  on  manufactured  to- 
bacco  on  and  after  May  1,  1883,  and  provides — 

'^That  on  all  original  and  unbroken  factory  packages  of  smoking  and 
manufactured  tobacco  and  snuli',  cigars,  cheroots,  and  cigarettes  held 
by  manufacturers  or  dealers  at  the  time  such  reduction  shall  go  into 
effect,  upon  which  the  tax  has  been  paid,  there  shall  be  allowed  a  draw- 
^  back  or  rebate  of  the  full  amount  of  the  reduction,  but  the  same  shall 
'  not  apply  in  any  case  where  the  claim  has  not  been  presented  within 
sixty  days  following  the  date  of  the  reduction ;  and  such  rebate  to  man- 
ufacturers may  be  paid  in  stamps  at  the  reduced  rate;  and  no  claim 
shall  be  allowed  or  drawback  paid  for  a  less  amount  than  ten  dollars. 
It  shall  be  the  duty  of  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  to  adopt  such  rules  and  reg- 
ulations and  to  prescribe  and  furnish  such  blanks  and  forms  as  may  be 
necessary  to  carry  this  section  into  effect." 

In  1883  Gillette  Brothers,  of  Atlanta,  Ga.,  were  authorized  dealers 
in  tobacco.  On  the  16th  April,  1883,  William  G.  Bountree,  sheriff  of 
Dallas  County,  Alabama,  levied  a  writ  of  attachment  in  favor  of  a 
creditor  having  a  suit  pending  against  them,  on  3,528  pounds  of  tobacco 
and  119,950  cigars  and  cigarettes,  and,  having  all  in  his  possession  as 
sheriff,  on  May  8,  1883,  he  made  affidavit  that  he  made  the  claim  for 
rebate  for  the  benefit  of  the  parties  interested  in  the  result  of  said  snit, 
and  would  hold  the  same  to  meet  the  judgment  and  order  of  the  court  in 
said  attachment  suit.  May  11, 1883,  he  made  proof  in  the  form  required 
by  regulations  of  the  Treasury  Department,  and  the  claim  for  $(J42.13, 
and  proofs  in  support  thereof  were  filed  in  the  office  of  Internal  Rev- 
enue June  30,  1883.  The  (question  is  now  submitted  to  the  First  Comp- 
troller to  decide  whetlier  the  claini  shall  be  allowed  in  favor  of  the 
claimant  sheritf. 

Decision  by  William  Lawrence,  First  Comptroller, 

I.  The  United  States  is  an  indispensable  party  in  any  judicial  pro- 
ceeding which  seeks  to  roach  money  in  its  treasury  in  satisfaction  of  a 
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claim  which  it  owes  to  a  creditor.  Neither  the  United  States  nor  any 
officer  thereof  can  be  made  a  party  in  the  attachment  proceedings  under 
which  the  claimant  as  sheriff  seized  the  goods  in  question.  These  prin- 
ciples are  sufficiently  discussed  in  Keyser's  case,  (4  Lawrence,  Gompt. 
Dec.,  313).  It  follows  from  these  that  the  claimant  is  not  entitled  to  pay- 
ment, even  if  the  creditors  of  Gillette  Brothers  were  attempting  to  reach 
money  due  from  the  United  States  to  that  firm, 

II.  The  act  of  March  3,  1883,  gives  a  right  to  a  rebate  to  manufao- 
turer9  and  dealers j  who  on  May  1,  1883,  held  specified  kinds  of  tobacco 
on  which  the  tax  had  be^n  paid.  Such  claim  cannot  be  assigned  be- 
fore its  allowance  by  any  act  of  the  parties  (Bev.  Stat.,  3477).  The 
sheriff  did  not  and  could  not  attach  the  claim  for  rebate.  He  simply 
attached  the  goo<ls.  A  claim  cannot  be  reached  by  levy.  Thus,  it  is 
said,  ^^  in  the  greater  number  of  the  States,  choses  in  action,  and  other 
personal  property  not  capable  of  manual  delivery,  are  reached  by 
trustee  process,  foreign  attachment,  garnishment,  or  by  proceedings  sup- 
plemental to  execution  and  not  by  direct  seizure"  (Freeman,  ExecutionS| 
262a).  So  a  creditor's  bill  may  be  supported  after  judgment  (2  Story, 
Eq.  Jur.,  12th  ed.,  829  n ;  Demphy  v.  Kleinsmith,  11  Wall.,  610 ;  Barry 
r.  Abbott,  100  Mass.,  396 ;  Pendleton  v.  Perkins,  49  Mo.,  565).  But  no 
such  proceeding  has  been  commenced,  and  if  it  had  been,  neither  the 
United  States  nor  any  officer  thereof  could  be  made  a  party  to  it,  and 
60  it  could  not  be  made  available  as  to  money  owing  by  the  Government. 

III.  The  seizure  of  the  goods  does  not  carry  with  it  the  claim  for  re- 
bate. This  claim  is  not  an  incident  of  the  goods  which  passes  with  their 
transfer.  The  statute  gives  the  right  to  make  a  claim  only  to  ^^manu- 
facturers or  dealers  "  who  hold  specified  kinds  of  tobacco  at  the  date  of 
the  reduction  of  the  tax.  The  statute  expressly  fixes  the  right  to  make 
a  claim,  and  limits  it  to  such  manufacturers  or  dealers.  Between  March 
3, 1883,  and  May  1, 1883,  a  sale  of  tobacco  by  a  dealer  who  had  paid 
the  tax  thereon,  would  carry  with  it  as  an  incident  thereof  the  right  to 
make  a  claim  for  rebate  by  a  dealer  owning  it  on  the  latter  date.  In 
such  case  the  maxim  applies — accessorium  non  ducit  sed  sequitur  suum 
principale.  (Broom,  Leg.  Max.,  7th  ed.,  492.)  But  when,  as  in  this 
case,  an  act  of  Congress  gives  a  right  to  a  claim  as  incident  to  goods  of 
a  specified  class,  it  may  limit  the  right  to  parties  holding  such  goods  at 
a  fixed  date. 

IV.  And  if  the  statute  could  be  construed  to  give  the  right  to  a  per- 
son who,  after  May  1, 1883,  purchased  tobacco  from  a  manufacturer  or 
dealer  then  holding  it,  this  would  not  aid  the  claimant  in  this  case, 
because  he  does  not  show  that  he  is  the  owner  of  such  tobacco. 

lu  any  view  which  can  be  taken,  the  claimant  has  no  right  to  pay- 
ment. 

TBEA.SUBY  DePABTMENT, 

First  Comptroller's  Office,  May  23,  1884. 
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IN  THE  MATTER  OF  THE  RIGHT  OP  A  MEMBER  OF  THE  CAPITOL  PO- 
LICE  TO  EXTRA  COMPENSATION  UNDER  THE  ACT  OF  MARCH  3,  1^*3, 
(tW  STAT.,  632).— ALLABACH'S  CASE. 


1.  Members  of  the  Capitol  Police  are  not  entitled  to  extra  compensation  under  the 
act  of  March  3,  1883. 

The  "  sundry  civil  ^  appropriation  act  of  March  3, 1883,  makes  divers 
appropriations  and  contains  provisions  including  one  as  follows : 

<<  To  enable  the  Acting  Secretary  of  the  Senate  and  the  Clerk  of  the 
House  to  pay  the  officers  and  employ^  of  the  Senate  and  House  of  Bepre- 
sentatives  respectively  borne  on  the  annual  and  session  rolls  ou  tbe 
third  day  of  March,  eighteen  hundred  and  eighty  three,  one  mouth's 
extra  pay  at  the  rate  of  compensation  then  paid  them  by  law,  which 
sum  shall  be  immediately  available."    (22  Stat.,  G32.) 

On  the  same  day  the  following  joint  resolution  was  passed : 

^^Resolved  •  •  •  That  the  Clerk  of  the  House  be,  and  is  hereby 
authorized  and  directed  to  pay  to  all  those  of  the  Capitol  Police  on  the  roll 
July  first,  eighteen  hundred  and  eighty  two,  one  month's  extra  pay,  at 
the  same  compensation  now  paid  them  by  law ;  and  an  amount  saffi- 
cient  to  pay  the  same  is  hereby  appropriated,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated ;  the  same  to  be  made  immediately 
available."    (22  Stat.,  644.) 

Mr.  P.  H.  Allabaeh,  as  a  member  of  the  Capitol  Police,  claimed  and 
was  paid  one  month's  extra  pay  under  the  joint  resolution^  and  after- 
wards claimed  one  month's  extra  pay  under  the  act  cited  above. 

The  question  presented  to  the  First  Comptroller  to  decide  is,  whether 
he  is  entitled  to  any  compensation  under  the  act  of  March  3, 1883.  (22 
Stat.,  632.) 

Opinion  by  William  Lawrence,  First  Comptroller. 

The  Capitol  Police  are  not  entitled  to  compensation  under  the  appro- 
priation act  of  March  3,  1883  (22  Stat.,  632),  because  they  are  not 
"officers  and  employes  of  the  Senate  and  House  of  Bepresentatives.** 
That  they  are  not  such  officers  and  employes  may  be  deduced  from  {V 
the  natnre  of  their  appointment  and  duties,  and  from  (2)  the  manner  of 
their  payment. 

1.  Under  the  legislation  from  1860  until  1867,  the  members  of  that  force 
were  appointed  by  an  officer  known  as  "The  Commissioner  of  Public 
Buildings  and  Grounds."  But  that  office  having  been  abolished  m 
1867,  the  appointment  of  members  of  the  Capitol  Police  was  vested  in 
the  Sergean^at-Arms  of  the  Senate  and  the  Sergeant-at-Arms  of  the 
House  of  Bepresentatives  (Act  March  2,  1867—14  Stat.,  466,  Sec.  2). 

By  act  of  March  3, 1873,  still  in  force  (17  Stat.,  488),  the  appointment 
was  vested  in  the  Architect  of  the  Capitol  Extension  and  the  Sergeants- 
at- Arms  aforesaid.  The  three  officers  mentioned  have  organi2ed  ander 
the  name  of  the  Capitol  Police  Board,  of  which  the  Architect  is  the 
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President.  •  This  board  has  the  control  of  the  police  force,  and  makes 
such  rules  and  regulations  as  are  deemed  proper. 

The  Capitol  Police  are,  therefore,  employes  of  this  board,  and  not  of 
either  House  of  Congress  or  of  the  two  Houses  together.  The  Archi- 
tect of  the  Capitol  having  a  voice  in  their  appointment  and  control, 
they  cannot  be  considered  employes  of  Congress. 

The  Architect  of  the  Capitol,  being  an  appointee  of  the  President,  is 
not  an  employ^  of  Congress,  and  it  has  never  been  claimed,  therefore, 
that  his  employes  (sixteen  in  number)  are  sub-employ6s  of  Congress. 
It  would  not  be  pretended  that  they  are  within  the  meaning  of  the  act 
of  March  3, 1883,  referred  to,  yet  it  must  be  granted  that  they  are,  if 
the  Capitol  Police  are. 

2.  (a)  It  has  been  the  custom  of  Congress  to  appropriate  annually  a 
snm  sufficient  for  the  salaries  of  the  Capitol  Police,  with  the  direction 
that  one-half  thereof  be  paid  into  the  contingent  fund  of  the  Senate, 
and  one-half  into  the  contingent  fund  of  the  House,  and  from  such  con- 
tingent funds  they  have  been  paid.  The  Secretary  of  the  Senate  has 
paid  them  monthly*  from  January  1,  to  June  30,  and  the  Clerk  of  the 
HoQse  from  July  1,  to  December  31,  in  each  year.  That  Congress  did 
not  regard  the  Capitol  Police  as  employes  of  the  Senate  or  House  of 
Representatives,  is  manifested  by  the  passing  of  a  joint  resolution  ex- 
pressly granting  one  month's  extra  pay  to  them,  and  on  the  same  day, 
an  act  appropriating  a  sum  of  money  for  one  month's  extra  pay  to  ^^  the 
officers  and  employes  of  the  Senate  and  House  of  Representatives."* 

(b)  The  duties  of  the  police  known  as  the  Capitol  Police  are  not  con- 
fiaed  to  the  Capitol^  they  extend  to  the  Botanical  Grounds.  (Bev.  Stat., 

*  While  the  dehates  in  Congress  cannot  be  referred  to  in  construing  statutes,  yet,  a 
reference  to  them  as  a  kind  of  dictionary  to  show  the  sense  in  which  words  are  used, 
sapports  the  conclusion  above  stated.  On  the  3d  of  March,  1683,  Senator  Davis,  of 
West  Virginia,  called  np  the  joint  resolution,  No.  29  (H.  R.  281),  being  the  one 
which,  when  passed,  is  found  In  22  Stat.,  644 ;  and  upon  this  he  made  the  following 
remarks : 

"Mr.  President,  last  session  the  House  of  Representatives  passed  a  joint  resolution, 
No.  281,  and  yesterday  or  this  morning  early  I  understand  that  it  was  called  up  and 
yoted  down  without  much  consideration.  The  fact  is  that  all  the  employes  at  both 
ends  of  the  Capitol  have  been  allowed  an  extra  month's  compensation  except  the 
Capitol  Police,''  Sec,  6lc. 

Id  making  these  remarks  the  Senator  evidently  referred  to  the  provisions  of  the 
anndry  civil  act  of  March  3,  1883  (22  Stat.,  632),  which  required  the  Acting  Secretary 
of  the  Senate  and  the  Clerk  of  the  House  to  pay  the  officers  and  employes  of  the  Sen- 
ate and  House  of  Representatives  one  month's  extra  pay.  To  this  statement  of  the 
honorable  Senator,  that  the  Capitol  Police  were  excepted  from  the  benefits  of  the 
sundry  civil  act,  there  was  no  dissent. 

Senator  Ingalls,  also  speaking  on  the  same  subject,  made  a  similar  statement  as  fol. 
Iowb:  <*A8  all  the  other  employiSs  have  received  additional  compensation,  I  can  see  no 
reawn  why  the  same  should  not  be  extended  to  the  members  of  the  Capitol  Police.'' 
(CoDR.  Record,  Vol.  14,  Pt.  4,  p.  3700.)  It  will  be  seen  from  the  above  that  the  Capitol 
Police  have  not  been  considered  as  officers  or  employ^  of  the  Senate  and  House  of 
Representatives.    (See  Artificial-Limbs  Case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  401.) 

Statutes  may  be  construed  by  the  aid  of  the  Journals  of  Congress  and  the  Con- 
l^essional  Record.    (Blake  v.  National  Banks,  23  Wall.,  317.) 
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1826.)  This  would  seem  to  indicate  that  they  were  not  the  employes  of 
either  or  of  both  houses  of  Congress. 

Statutes  passed  the  same  day  on  the  same  subject  are  to  be  coustrned 
a«  provisions  of  one  act  (St.  Martin  v.  New  Orleans,  14  La.  Ann., 
113;  People  v.  Jackson,  30  Cal.,  427;  Sedgwick,  Construction  Stat,  and 
Const.  L.,  2d  ed.,  209,  note). 

Considering  the  act  and  the  joint  resolution  of  March  3,  1883,  aa  one 
statute,  the  conclusion  is  necessarily  reached  that  Congress  intended 
to  provide  a  month's  extra  pay  to  its  employes,  and  to  the  Capitol  Po- 
lice. If  these  latter  are  employes,  they  are  merely  specially  provided 
for  by  a  joint  resolution,  which  cannot,  however,  entitle  them  to  a 
month's  extra  pay  in  addition  to  that  granted  them  by  the  act. 

It  is  evident  that  in  the  legislative  mind  there  was  a  clear  dis- 
tinction drawn  between  the  Cai)itol  Police  and  employes  of  the  two 
houses  of  Congress.  But  if  not,  there  is  no  reason  to  suppose  that  the 
joint  resolution  and  the  act  together  meant  any  more  than  a  special 
provision  for  one  set  of  emplo3'6s  and  a  general  one  for  all  the  otliers 
besides,  of  the  two  houses  of  CougrCvSS  (State  v.  Bishop,  41  Mo.,  16). 

It  is  not  reasonable  to  supi)ose  that  the  police  force  alone  was  pro- 
vided for  specially  and  generally,  so  as  to  enjoy  double  the  extra  com- 
pensation which  all  the  others  within  the  scope  of  the  act  received. 

It  has  been  suggested  that  the  fact  that  the  names  of  the  Capitol 
Police  are  always  included  in  the  statement  required  of  the  Secretary 
of  the  Senate  and  the  Clerk  of  the  House  by  section  60  of  the  Revised 
Statutes  implies  that  they  are  the  employes  of  the  Senate  and  Hoase 
of  Representatives. 

But  it  is  very  apparent  that  this  is  not  a  well-grounded  inference. 

The  Capitol  Police,  being  paid  out  of  the  contingent  fund  of  the 
Senate  and  of  the  House,  as  already  mentioned,  must  be  included  in 
the  statement  required  by  this  section  to  be  made,  but  so  must  the 
name  of  every  person  to  whom  any  portion  of  the  fund  has  been  paid, 
whether  for  services  rendered  or  for  supplies  furnished.  As  disbursing 
officers  of  this  fund,  the  Secretary  of  the  Senate  and  Clerk  of  the  House 
of  Representatives  pay  the  police  force,  and,  as  required  by  section  60 
of  the  Revised  Statutes,  furnish  the  two  houses  with  a  statement  con- 
taining the  names  of  the  members  thereof  because  such  statement  must 
give  the  name  of  ''every  person  to  whom  any  portion  of  the  fund  hiis 
been  paid." 

This  bein.ir  the  case,  it  is  clear  that  the  appearance  of  the  names  of 
the  police  upon  said  statement  is  no  evidence  that  they  were  employes 
of  the  Senate  and  House.  The  statement  merely  shows  that  the  pay- 
ments were  made  out  of  the  contingent  fund,  but  it  does  not  declare  the 
official  relation  of  any  person  to  the  Government,  and  could  not,  in  fact, 
establish  it  by  a  declaration. 

The  claimant  is  not  entitled  to  payment. 

Treasury  Department, 

First  Comptroller's  Office,  April  2,  1884. 
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IN  THE  MATTER  OF  THE  LIABILITY  OF  A  PARTY  TO  PAY  INTERNAL 
REVENUE  SPECIAL  TAX  AS  A  WHOLESALE  DEALER  IN  SPIRITS,  WINES 
AND  MALT  LIQUORS,  WHO  SELLS  IN  ONE  TRANSACTION  TO  ONE  PUR- 
CHASER TWO  OR  MORE  SEPARATE  PACKAGES  OF  LESS  THAN  FIVE 
PROOF  GALLONS  OF  "DIFFERENT  KINDS"  OF  DISTILLED  SPIRITS  AG- 
GREGATING MORE  THAN  FIVE  GALLONS,  AND  HIS  RIGHT  TO  A  REFUND, 
IF  HE  HAS  PAID  MORE  THAN  THE  PROPER  PROPORTIONATE  PART  OF 
THE  TAX  FOR  A  YEAR,  WHEN  MAKING  A  SALE  AS  A  WHOLESALE 
DEALER  DURING  THE  TAX  YEAR,  WITHOUT  FIRST  HAVING  PAID  THE 
TAX.— LIQUOR-DEALER'S  CASE. 


1.  Coarto  as  a  general  mle  adopt  the  constraction  placed  upon  statutes  by  executive 

oflScera  charged  with  the  duty  of  executing  them,  especially  when  such  con- 
struction has  been  acted  upon  for  a  considerable  time  by  such  officers. 

2.  The  act  of  Febmary  Q,  1875  (18  Stat.,  311,  sec.  18),  as  amended  by  section  four  of 

the  act  of  March  1,  1879  (20  Stat.,  333),  provides  that  "  every  person  who  sells 
or  offers  for  sale  (I)  dUtiUed  spirits,  (2)  wines,  or  (3)  malt  liquors  in  quantities 
of  not  less  than  five  wine  gallons  at  the  same  time  shall  be  regarded  as  a  whole- 
sale liquor  dealer.*'  April  2,  1882,  a  party,  who  had  paid  special  tax  only  as  a 
retail  dealer,  sold  to  a  purchaser  in  one  tratuadion  in  separate  packages  4  gal- 
lons of  whiskey,  2  gallons  of  brandy,  2  gallons  of  blackberry  brandy,  and  2  gal- 
lons of  gin.  December  8, 1882,  he  paid  the  proper  collector,  under  an  assess- 
ment made  in  consequence  of  said  sale,  $100  as  the  special  tax  of  a  wholesale 
dealer  for  a  year  and  f.50  penalty.  The  dealer  applied  t-o  the  Commissioner  of 
Internal  Revenue  for  a  refund  of  the  amount  so  paid,  and  March  17,  1884,  the 
CommiMioner  allowed  the  whole  claim. 
Held : 

(1.)  The  sale  mentioned  constituted  the  vendor  a  wholesale  dealer. 

(2.)  The  "special  tax"  year  is  from  May  1,  in  one  year  to  May  l,in  the  next  year. 
Ab  the  claimant  in  this  case  made  only  one  sale  as  a  wholesale  dealer,  he  was 
not  liable  to  pay  the  special  tax  for  a  year,  but  only  for  the  residue  of  the  year 
in  which  the  sale  was  made^that  is,  for  April,  1882,  being  $8.33  with  a  penalty 
of  $4.17,  in  all  $12.50.    Having  paid  $150,  he  is  entitled  to  a  refund  of  $1.37.50. 

(3.)  The  sale  of  a  number  of  articles  at  the  same  time,  even  at  separate  prices  for 
eachy  is  generally  deemed  to  be  entire. 

April  21, 1882,  John  G.  Thomasson,  who  was  engaged  in  business  as 
a  retail  dealer  in  distilled  spirits,  wines  and  malt  liquors  at  Henderson, 
Kentucky,  sold  to  William  Binley  in  one  transaction  in  separate  pack- 
ages 4  gallons  of  whiskey,  2  gallons  of  brandy,  2  gallons  of  blackberry 
brandy,  and  2  gallons  of  gin.  For  making  this  sale  of  several  kinds  of 
spirits  (the  aggregate  being  in  excesn  of  5  gallons)  to  a  customer  at  one 
time,  Thomasson  was  required  by  the  collector  of  his  district  to  pay, 
and,  December  8, 1882,  he  did  pay,  a  special  tax  of  $100  as  a  wholesale 
dealer,  and  50  per  cent,  penalty,  amounting  to  $150,  under  an  assessment 
made  by  the  Commissioner  of  Internal  Revenue.  The  claimant  applied 
to  the  Commissioner  for  a  refund  of  the  whole  amount  so  paid.  Jan- 
uary 12, 1884,  the  Commissioner  of  Internal  Bevenue  allowed  the  claim 
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for  $141.67,  thus  holding  the  claimant  aa  a  wholesale  dealer  by  virtae  of 
the  sale  he  had  made,  and  allowing  him  a  refund  of  all  the  penalty  paid, 
and  all  the  tax  paid,  except  the  tax  for  one  month  as  a  wholesale  dealer— 
that  is  for  April,  1882. 

March  13,  1883,  the  Commissioner  requested  the  First  Comptroller  to 
return  the  claim  for  re-examination  ^'  under  a  recent  decision  of  the 
courts,  published  since  the  allowance  of  the  claim,  and  accepted  and 
acquiesced  in  by  this  [Commissioner's]  office."  Subsequently  the  Com- 
missioner of  Internal  Revenue  allowed  the  claim  for  $150. 

The  First  Comptroller  is  required  to  decide  whether  the  claim  so 
allowed  shall  be  paid. 

Decision  by  William  Lawrence,  First  Comptroller, 

The  act  of  February  8,  1875  (18  Stat.,  311,  sec.  18),  as  re-enacted  in 
the  same  words  by  section  4  of  the  act  of  March  1, 1879  (20  Stat.,  333), 
provides : 

"That  retail  dealers  in  liquors  shall  pay  twenty-five  dollars.  Every 
person  who  sells,  or  oflf'ers  for  sale,  foreign  or  domestic  distilled  spirits, 
wines,  or  malt  liquors,  otherwise  than  as  hereinafter  provided,  in  less 
quantities  than  five  wine  gallons  at  the  same  time,  shall  be  regardeil  iis 
a  retail  dealer  in  liquors.  Wholesale  liquor  dealers  shall  each  pay  cue 
hundred  dollars.  Every  person  who  sells,  or  offers  for  sale,  foreign  or 
domestic  distilled  spirits,  wines,  or  malt  liquors,  otherwise  than  as  here- 
inafter provided,  in  quantities  of  not  less  than  five  wine-gallons  at  the 
same  time,  shall  be  regarded  as  a  wholesale  liquor  dealer.  But  no  dis- 
tiller, who  has  given  the  required  bond,  and  who  sells  only  distilled 
spirits  of  his  own  production  at  the  place  of  manufacture  in  the  original 
packages  to  which  the  tax-stamps  are  aifixed,  shall  be  required  to  pay 
the  special  tax  of  a  wholesale  liquor-dealer  on  account  of  such  sales." 

The  Revised  Statutes  provide  as  follows  : 

"  Sec.  3237.  All  special  taxes  shall  become  due  on  the  first  day  of 
May,  in  each  year,  or  on  commencing  any  tnule  or  business  on  which 
such  tax  is  imposed.  In  the  former  case  the  tax  shall  be  reckoned  for 
one  year ;  and  in  the  latter  case  it  shall  be  reckoned  proportionately, 
from  the  first  day  of  the  month  in  which  the  liability  to  a  special  tax 
commenced  to  the  first  day  of  May  following." 

Section  3176  of  the  Ilevised  Statutes  authorizes  the  CommissioDer  of 
Internal  Revenue  to  add  fifty  per  centum  to  said  tax  in  case  of  any  sale 
by  a  party  who  hiis  unlawfully  failed  to  make  a  return  for  special  tax.* 


*  In  this  comioctioii  the  prior  legislation  on  the  subject  is  presented. 
The  act  of  July  1,  186*2  (12  Stat.,  455,  soc.  64)  provided  that: 

^*3.  Wholesale  dealers  in  liquors  of  any  and  every  description,  including  di8till«'<l 
spirits,  fermented  liquors,  and  wines  of  all  kinds,  shall  pay  one  hundred  dollars  for 
each  license.  Every  person,  other  than  the  distiller,  or  brewer,  who  shall  sell,  or 
offer  for  sale,  any  such  liquors  or  wines  in  quantities  of  more  than  throe  gallons  at  oo^ 
time,  to  the  same  purchaser,  shall  be  regarded  as  a  wholesale  dealer  in  liquors  within 
the  moaning  of  this  act. 

*M.  Retail  dealers  in  lijpiors,  including  distilled  spirits,  fermented  liquors,  ami 
wines  of  every  description,  shiill  pay  twenty  dollars  for  each  license.  Every  porvjn 
who  shall  sell  or  oiler  for  sale  such  liquors  in  less  quantities  than  three  gallons  at  ouc 
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Id  the  ^^Manaal  of  the  Direct  and  Excise  Tax  System  inclading  the 
forms  and  regulations  established  by  the  Commissioner  of  Internal  Bev- 
euae,  the  decisions  and  rulings  of  the  Commissioner,"  &c.,  4th  ed.,  1864^ 
page  165,  under  the  head  of  <<  rulings,"  is  the  following : 

'<No.  95.  Any  person  who  shall  sell  liquors  in  quantities  of  more  than 
three  gallons  at  one  time  and  to  the  same  purchaser  will  be  required 
to  take  license  as  a  wholesale  dealer  in  liquors,  although  such  sales 
may  not  amount  to  twenty-five  thousand  dollars  per  annum.  Persons 
selling  liquors  at  retail,  whose  annual  sales  each  shall  exceed  twenty- five 
thoasand  dollars  will  also  be  required  to  take  license  as  wholesale  deal- 
ers in  liquors." 

This  decision  was  made  under  the  statute  declaring  that  every  <^  per- 
son who  shall  sell  •  •  •  liquors  •  •  •  in  quantities  of  more 
than  three  gallons,  at  one  time^  to  the  same  purchaser,  shall  be  regarded 

time,  to  the  same  parchaser,  shall  be  regarded  as  a  retail  dealer  in  liquors  under  this 
act.  But  this  shall  not  authorize  any  spirits,  liquors,  wines,  or  malt  liquors  to  be 
drank  on  the  premises.'' 

The  act  of  June  30,  1864  (13  8Ut.,  251,  sec.  79)  provided  that : 

"Wholesale  dealers  in  liquors,  whose  annual  sales  do  not  exceed  fifty  thousand  dol- 
lars, shall  pa^  fifty  dollars  for  each  license ;  and  if  exceeding  fifty  thousand  dollars, 
for  every  additional  one  thousand  dollars  in  excess  of  fifty  thousand  dollars,  one  dol- 
lar. Every  person  who  shall  sell,  or  offer  for  sale,  any  distilled  spirits,  fermented 
liquors,  or  wines  of  any  kind,  in  quantities  of  more  than  three  gallons  at  one  time  to 
the  same  purchaser,  or  whose  annual  sales,  including  sales  of  other  merchandise,  shall 
exceed  twenty-five  thousand  dollars,  shall  be  regarded  a  wholesale  dealer  in  liquors. 

"Retail  dealers  in  liquors  shall  pa^  twenty-five  dollars  for  each  license.  Every 
person  who  shall  sell  or  offer  for  sale  foreign  or  domestic  spirits,  wines,  ale,  beer,  or 
other  malt  liauors  in  quantities  of  three  gallons  or  less,  or  whose  annual  sales,  in- 
clading all  safes  of  other  merchandise,  do  not  exceed  twenty-five  thousand  dollars, 
shall  be  regarded  as  a  retail  dealer  in  lic^nors  under  this  act.  But  nothing  herein  con- 
tained shall  authorize  the  sale  of  any  spirits,  wines,  or  malt  liquors  to  be  drank  on  the 
premises.'* 

The  act  of  July  13,  1866  (14  Stat.,  116,  sec.  9}  provided  that: 

''Wholesale  dealers  in  liquors  whose  annual  sales  do  not  exceed  fifty  thousand  dol- 
lars shall  pay  one  hundred  dollars  and  if  exceeding  fifty  thousand  dollars,  for  every 
additional  one  thousand  dollars  in  excess  of  fifty  thousand  dollars  they  shall  pay  one 
dollar,  and  such  excess  shall  be  assessed  and  paid  in  the  same  manner  as  required  of 
wholesale  dealers.  Every  person  who  shall  sell  or  offer  for  sale  any  distiUed  spirits, 
fermented  liauors,  or  wines  of  any  kind  in  quantities  of  more  than  three  gallons  at 
ODe  time  to  tne  same  purchaser,  or  whose  annual  sales,  including  sales  of  other  mer- 
chandise, shall  exceed  twenty-five  thousand  dollars,  shall  be  regarded  as  a  wholesale 
dealer  in  liquors. 

Retail  dealers  in  liquors  shall  pay  twenty-five  dollars.  Every  person  who  shaU  sell 
or  offer  for  sale  foreign  or  domestic  spirits,  wines,  ale,  beer,  or  other  malt  liquors  in 
quantities  of  three  gaUons  or  less,  and  whose  annual  sales,  including  all  sales  of  other 
merchandise,  do  not  exceed  twenty-five  thousand  doUars,  shall  be  regarded  as  a  retail 
dealer  in  liquors." 

The  act  of  March  2, 1867  (14  Stat.,  474,  sec.  9),  struck  out  of  the  act  of  1866  the  words 
in  paragraph  four, 

"  In  quantities  of  more  than  three  gallons  at  one  and  the  same  time  to  the  same  pur- 
chaser, or" 

And  in  paragraph  five, 

"In  quantities  of  three  gallons  or  less,'' 

thns  in  effidct  proving  that  persons  who  made  sales  not  exceeding  twenty-five  thousand 

dollars  in  a  year  should  be  deemed  retailers,  and  those  above  wholesale  dealers. 

The  act  of  July  20,  1868  (15  Stat.,  150,  sec.  59),  continued  the  same  distinction,  by 
providing  that : 

"  Wholesale  liquor  dealers,  whose  annual  sales  do  not  exceed  twenty-five  thousand 
dollars,  shall  pay  one  hundred  dollars ;  and  if  exceeding  twenty-five  thousand  dollars. 


192  First  Cojnptroller^s  Office^  Treasury  Department. 

as  a  wholesale  dealer."  The  inference  from  the  decision  is  that  a  person 
who  sells  at  one  time  more  than  three  gallons  in  the  aggregate  of  one 
or  more  different  kinds  of  liquors  was  regarded  as  a  wholesale  dealer. 

September  14,  1869,  the  Commissioner  of  Internal  Revenueiriatructeil 
a  collector  that  "the  sale  of  several  packages  of  the  same  kind  of  spirits 
at  the  same  time^  each  containing  less  than  five  proof  gallons,  but  which 
contain  in  the  aggregate  more,  cannot  be  made  by  a  retail  dealer,  but  he 
may  sell  several  packages  of  different  kinds  of  spirits,  each  containing 
less  than  five  proof  gallons,  althongh  the  aggregate  maj'  be  more.  The 
sale  of  ejich  different  kind  is  considered  as  a  separate  sale."  This  in- 
struction was  given  in  anstcer  to  a  question  whether  a  retail  dealer 
could  lawfully  sell  to  one  person  "four-and-a-half  gallons  of  rum  [and] 
four-and-a-half  gallons  of  icine  in  [separate]  wooden  packages  at  one 
time  and  place"  (10  Int.  Rev.  Rec.,98,  September  25,  1869). 

It  will  be  observed  that  the  effect  of  this  opinion  was  to  sanction  a  sale 
by  a  retail  dealer  to  one  person  at  one  time  and  place  of  two  packages 
each  of  4 J  gallons,  one  of  distilled  spirits  [rum]  and  one  of  fermenkd 
liquor  [wine].  When  it  was  said,  therefore,  that  a  retail  dealer  may 
sell  as  stated  "several  packages  of  different  kinds  of  spirits,  each  con- 
taining less  than  five  gallons,  although  the  aggregate  may  be  more,'' 
the  ^^ different  kinds^^  were,  one  distilkd,  ou^  fermented.  It  was  not  said 
that  whiskey  and  brandy  were  different  kinds  of  spirits,  though  the 
language  employed  might  seem  to  justify  this  conclusion.  On  the  con- 
trary, when  a  case  was  submitted  involving  the  question  whether 
alcohol  and  gin,  both  distilled  spirits,  were  to  be  regarded  as  difftrent 
kinds  of  spirits  within  the  meaning  of  the  statute,  the  opinion  was  giren 
that  they  were  not.  Thus  in  January,  1875,  the  Commissioner  of  In- 
ternal Revenue  was  asked  this  question :  "  Can  a  retail  liquor  dealer 
sell  4^  gallons  alcohol,  4^  gallons  rum,  4^  gallons  gin,  &c.,  at  the  same 


sball  each  pay  in  addition  ten  dollars  for  every  one  thousand  dollars  of  sales  of  such 
spirits,  wines,  or  liquors  in  excess  of  twenty-five  thousand  dollars,  and  on  other  sales 
shall  pay  as  wholesale  dealers  ;  and  such  excess  shall  he  assessed  and  paid  in  the  svue 
manner  as  required  of  wholesale  dealers.  Every  person  who  sells  or  offers  for  sale  dis- 
tilled spirits,  wines,  or  malt  liquors,  whose  annual  sales  shall  exceed  twenty-iive 
thousand  dollars,  shall  be  regarded  as  a  wholesale  liquor  dealer.  But  no  distiller  or 
brewer,  who  has  paid  his  special  tax  as  such,  and  who  sells  only  distilled  spirits  ur  inali 
liquors  of  his  own  production,  at  the  place  of  manufacture,  in  the  original  caakn  or 
packages  in  which  they  are  placed  for  the  purpose  of  affixing  the  tax  stamps,  shall  he 
required  to  pay  the  special  tax  of  a  wholesale  dealer." 

The  act  of  April  10,  1869  (16  Stat.,  42,  sec.  1),  provided: 

"Retail  dealers  in  liquors  shall  pay  twenty-five  dollars.  Every  person  who  ««*ll5 
or  otlers  for  sale  foreign  or  domestic  distilled  spirits,  wines,  or  malt  liquors,  in  Ifss 
quantities  than  five  gallons  at  the  same  time,  shall  be  regarded  as  a  retail  dealer  tQ 
liquors. 

**  Whoh^sale  liquor  dealers  shall  each  pay  one  hundred  dollars.  Every  person  who 
sells  or  offers  for  sale  foreign  or  domestic  distilled  spirits,  wines,  or  malt  liquor*,  jd 
quantities  of  not  less  than  five  gallons  at  the  same  time,  shall  be  regarded  as  a  whole- 
sale liquor  dealer. 

*'  Dealers  in  liquors  whoso  sales,  including  sales  of  all  other  merchandise,  shall  ex- 
ceed twenty-five  thousand  dollars,  shall  each  pay  an  additional  tax  at  the  rate  of  oi)« 
dollar  for  every  one  hundred  dollars  of  sales  of  liquors  in  excess  of  such  twenty  li^' 
thousand  dollars;  and  on  every  thousand  dollars  of  sales  or  other  merchandise  »hali 
pay  at  the  same  rate  as  a  wiiolesali*  <iealer ;  and  such  excess  shall  be  returned.  «»- 
eessed,  and  paid  in  the  same  manner  as  required  of  wholesale  dealers.'' 
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time,  without  becoming  liable  to  the  tax  as  a  wholesale  liqaor  dealer!" 
January  20,  1875,  the  Commissioner  answered,  "  that  if  the  retail  dealer 
conld  show  that  he  made  a  separate  bargain  and  sale  with  respect  to 
each  kind  of  liquor,  he  would  not  be  held  liable  as  a  wholesale  liquor 
dealer"  (21  Int.  Rev.  Rec,  25,  January  25, 1875). 

It  is  understood  that  the  usage  in  the  Treasury  Department,  at  least 
siuce  the  act  of  February  8,  1875,  has  been  to  regard  a^  a  wholesale 
dealer  any  person  who  sells  Jive  gallons  or  more  of  distilled  kpirits  to  one 
person  at  the  same  time  and  plaee  in  one  transaction,  although  such  aggre- 
gate amount  may  consist  in  part  of  brandy  and  in  part  of  whiskey  or 
other  distilled  spirits,  and  so  of  a  person  selling  in  the  same  mode  an 
J^p:ffregate  of  five  gallons  or  more  of  wine  of  whatever  kinds,  and  so 
a^*  to  malt  liquors  of  whatever  kinds.  A  learned  judge  has  ruled  differ- 
ently in  a  recent  case,  but  for  several  reasons  his  views  cannot  be 
adopted.* 

The  long  usage  of  the  Treasury  Department  should  be  regarded  as 
having  settled  the  question.  It  is  well  known  that  in  such  cases  courts, 
a,s  a  ge;ieral  rule  adopt  the  construction  given  to  statutes  by  executive 
officers  charged  with  the  duty  of  carrying  them  into  effect  when  not 


*The  caM»  is  ha  follows: 

Udited  States  District  Coart,  Eastern  District  Michigan,  Janaary  14,  \ii84. 

The  United  States  v.  William  V.  James. 

A  retail  dealer  in  liquors  may  lawfully  sell  to  the  same  person  at  the  same  time  dif- 
ftrt^nt  packages  of  different  liquors,  although  the  aggregate  may  exceed  five  gallons, 
(>rovided  no  single  package  equals  that  amount:  otherwise  of  different  packages  of 
the  jiame  liquor. 

Brown,  J. — Defendant  is  charged  with  carrying  on  the  bnsinpss  of  a  wholesale 
df'altrr  in  liqaors  without  payment  of  the  special  tax  required  by  law.  His  alleged 
offence  consists  in  selling  to  the  same  person  at  the  same  time  different  packages  of 
liferent  liquors—each  package  containing  less  than  five  gallons ;  but  the  aggregate 
purchase  considerably  exceeding  that  amount.  For  instance,  a  buyer  orders  of  him 
four  gallons  each  of  wine,  gin,  whiskey,  and  brandy.  He  tills  the  order,  patting 
each  kind  of  liquor  into  a  separate  receptacle.  The  total  amount  of  the  purchase  is, 
therefore,  sixteen  gallons.  Does  he,  by  such  transactions,  become  ''a  person  who 
Mrlin,  or  offers  for  sale,  foreign  or  domestic  distilled  spirits,  wines,  or  malt  liquors 
*  *  *  in  quantities  of  not  less  than  five  wina  gallons  at  the  same  time,"  ss  a 
wholesale  liquor  dealer  is  defined  by  the  act  of  March  L,  1879,  chap.  125,  sec.  4f  In 
my  opinion  he  does  not.  I  concede  that  it  would  be  otherwise  if  he  sold  like  quanti- 
'im  of  the  9a9H€  liquor  at  the  same  time,  though  such  liquor  were  put  up  in  different 
packages.  This  appears  to  have  been  the  point  decided  in  U.  S.  v.  Clare,  26  Int. 
H^v.  Rec,  101;  8.  C,  2  Federal  Rep.,  55,  although  the  facts  are  not  fully  stated  in 
^hf  rei»ort.  In  such  case  it  would  be  almost  impossible  to  escape  the  inference  that 
The  seller  intended  to  evade  the  law. 

But,  I  think,  a  sale  of  different  kinds  of  liquor  should  be,  for  the  purpose  of  thi  s 

>^t,  treated  as  a  separate  sale  of  each  kind.    The  circular  of  Acting  Commissioner 

Douglass,  of  September  14, 1869, 10  Int.  Rev.  Rec,  98,  lays  down,  as  it  seems  to  me,  the 

r'trrect  principle.    It  was  not  within  the  contemplation  of  the  law  to  require  a  fam- 

13   DEC,  VOL  5 


194  First  Comptroller's  Office^  Treasury  Department. 

clearly  against  their  meauing  (3  Lawrence,  Compt.  Dec,  lutrod.  xxy, 
note^  citing  authorities). 

The  statute  declares  that  "every  person  who  sells,  or  offers  for  sale: 
(1)  distilled  spiritH^  (2)  icineSj  or  (3)  malt  liquors  in  quantities  of  not 
less  than  live  wine  gallons  at  the  same  time  shall  be  regarded  as  a 
wholesale  liquor  dealer."  To  sell  the  spirits,  wines,  and  liquors  men- 
tioned '*  at  the  same  time''  is,  within  the  meaning  of  the  statute,  to  sell 
them  at  one  and  the  same  sale.  The  statute  designates  three  kind^s  of 
liquors — no  more.  It  says,  in  substance,  that  a  person  who  sells  five 
gallons  or  more  of  distilled  spirits  at  the  same  time  is  a  wholesale  dealer. 
If  a  dealer  sells  at  one  time  to  one  person  in  one  transaction  2A  gallons 
of  whiskey,  and  2h  gallons  of  alcohol  or  brandy,  has  he  not  sold  five 
gallons  of  distilled  spirits  ?  There  are  strong  reasons  against  recogniz- 
ing as  different  kinds  of  liquor  more  than  the  three  prescribed  by  the  ntat- 
ute.  To  say  there  may  be  more  than  three  for  the  purpose  now  being 
considered,  is  to  say  what  Congress  has  not  said.  It  is  to  substitute 
official  Judgment  and  discretion  for  legislative  i)rovision.  ThtB  is  for- 
bidden by  plain  rules  of  law.  "  Statutes  must  rest  on  the  words  used 
— *  nothing  adding  thereto,  nothing  diminishing"'  (Leavenworth,  &Cm 
R.  R.  Co.  V.  United  States,  92  U.  S.,  751).  Tn  Rex  v.  Burrell  (12  Ad. 
&  Ell.,  468),  Patterson  J.  said,  "  I  see  the  necessity  of  not  importing  into 


ily  grocer  or  other  rotuil  dealer,  when  he  receives  au  order  from  a  customer  for  an  as- 
Hortment  of  wiues  and  liquors,  to  add  together  the  several  items  of  the  order,  to  fuee 
that  the  aggregate  does  not  exceed  five  gallons;  and,  in  case  it  does,  to  compel  him 
to  send  his  customer  to  a  wholesale  dealer,  who  may,  perhaps,  decline  to  seU  of  adt 
li([nor  at  all  a  quantity  less  than  five  gallons.  It  is  trae  that  snch  construction  luay 
enable  a  dealer  to  evade,  or,  rather,  to  escape  the  law ;  but  the  same  design,  proba- 
bly, exists  in  ninety-nine  cases  out  of  a  hundred,  where  the  dealer  sells  4^  gallons,  or 
any  similar  fraction  less  than  five  gallons.  In  each  case  were  it  not  for  the  law,  he 
would,  probably,  sell  the  full  five  gallons.  But  in  neither  case  is  the  law  violated;  for 
we  are  not  at  liberty  to  inquire  into  the  motives  of  one  who  does  not.  in  fact,  sell  the  fnll 
five  gallons.  Thus,  in  Hart's  case,  28  Int.  Rev.  Rec,  226,  a  dealer  received,  it  dif- 
ferent times,  seventeen  difl'erent  orders  for  five  gallons  of  alcohol,  and  in  each  cm 
rendered  a  bill  for,  and  received  pay  for,  five  gallons;  although  in  fact,  he  only  put 
up  4|  gallons.  Here  was,  undoubtedly,  not  only  an  int>ent  to  evade  the  law,  bnr  a 
fraud  upon  his  customer  ;  yet,  I  felt  obliged  to  hold  there  was  neither  a  sale  uor  an 
ofter  to  sell  five  gallons,  and,  consequently,  no  ofi'ense.  It  is  evident  there  must  be 
some  latitude  permitted  in  interpreting  the  law.  Thus,  if  a  person  should  onler 
forty  pint  mugs  of  beer  for  forty  of  his  friends,  there  would  be  a  sale  of  five  gallon^  of 
l>eer  to  the  same  person  at  the  same  time,  and  a  vi<»lation  of  the  letter,  but  obviouhiy 
not  of  the  si)irit  of  the  statute.  To  justify  a  conviction  the  oft'ender  must  have  tin- 
ned against  both  the  letter  and  the  spirit.  Thi^s  was  substantially  the  ruling  of  ihf 
Supreme  (^)urt  in  lJnit<'<l  States  v.  Isliam,  17  Wall.,  4iK),  506. 

In  my  o]»iiiion  tlu*  defendant  in  this  <'ase  ought  not  to  be  convict<?d,  and  I  advirf 
the  entry  of  a  nol.  pros.  {'M)  Int.  Rev.  Rec,  21>  February  4,  18H4).  January  21,  l*"-!. 
the  honurabb'  Walter  ICvaiis,  Ciwnmi.ssioner  of  Internal  Revenue,  transmitted  thi" 
opinion  tc»  the  piiblislu-rs  of  the  Internal  Ri'venue  Record,  in  which  it  waspublijib«t!, 
with  a  letter  from  him  saying:  '*I  fully  concur  with  the  court  in  its  views  of  thf  !*«■ 
as  therein  ex]>n'sj*f(l,  and  will  thank  you  to  ]nibli.sh  the  opinion,  and  also  this  let!rr 
in  the  Inteinal  R(*venuo  Rt-rord  for  lie  information  anil  guidance  of  all  lutvnial 
Eevenue  ollicers." 
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8tatate8  words  which  are  not  found  there.    Such  a  mode  of  interpreta- 
tion only  gives  occasion  to  endless  difficulty." 

A  construction  which  makes  more  kindu  of  liquor  than  the  statute  has- 
designated,  might  lead  to  great  frauds,  and  practically  defeat  the  object 
of  the  statute  in  classifying  dealers  iuto  wholesale  and  retail.  Bye 
whiskey,  wheat  whiskey,  corn  whiskey,  are  all  species  ot  the  genus  whis- 
key'. These,  in  popular  parlance,  constitute  ^^  different  kinds,^  but  not 
by  statutory  classification.  From  these  can  be  made  four  different 
combinations,  (1)  com  and  rye,  (2)  corn  and  wheat,  (3)  rye  and  wheat, 
and  (4)  coni,  rye,and  wheat,  which,  with  the  three  originals,  make  seven 
different  varieties  of  whiskey  in  all,  without  reference  to  other  varieties 
which  may  be  made  from  other  combinations.  A  sale  might  be  made 
in  separate  quantities  of  a  fraction  less  than  five  gallons  of  each  of  these 
several  varieties  of  whiskey,  and  a  combination  of  all  might  suit  the 
demands  of  the  retail  traffic  for  consumers  by  the  drink,  or  in  small 
quantities  to  be  carried  from  the  place  of  purchase.  A  considerable 
nnmber  of  similar  combinations  may  be  made  of  malt  liquors,  and  each 
yet  remain  a  different  variety.  There  have  been  skillful  combinations 
which  so  fax  misled  some  officers  as  to  be  erroneously  regarded  as  not 
distilled  spirits  of  any  class.  ( Malakoff  Bitters  case,  3  Lawrence,  Gompt. 
Dec.,  129.)  The  statute  clearly  settles  the  question  as  to  different  kinds 
of  each  of  the  three  classes  of  liquors  therein  designated.  It  says, 
''every  person  who  sells  wines  in  quantities  of  not  less  than  five  wine 
gallons  at  the  same  time  shall  be  regarded  as  a  wholesale  liquor  dealer." 
The  same  plural  form  of  expression  is  used  as  to  ^^  malt  liquors.^  The 
sale  of  five  gallons  of  wineSj  of  one  or  many  kinds,  makes  the  seller  a 
wholesale  dealer — so  of  malt  liquors — so  of  distilled  spirits.  It  must 
be  assumed  that  Congress  had  some  purpose  in  using  this  plural  form 
of  expression,  and  the  statute  must  be  so  construed  as  to  give  eff'ect, 
if  practicable,  to  every  word  used,  and  to  the  peculiar  forms  of 
phraseology  adopted.  If  Congress  had  designed  to  permit  a  sale  of 
many  different  varieties  of  wines  in  separate  packages  of  less  than  five 
gallons  each,  but  aggregating  more,  without  payment  of  a  special  tax 
as  wholesale  dealer,  it  is  reasonable  to  infer  that  the  law  would  not  have 
used  the  word  "wines,"  but  would  have  said  "every  person  who  sells 
in  quantities  of  not  less  than  five  gallons,  of  any  one  kind  of  wine, 
malt  liquor,  or  distilled  spirits  at  the  same  time,  shall  be  regarded 
as  a  wholesale  liquor  dealer."  But  no  such,  nor  any  equivalent  form  of, 
expression  is  used.  And  the  purpose  of  the  plural  form  of  expression 
which  Congress  did  use  is  sufficiently  manifest.  The  law  intended  to 
recognize  the  retail  traffic  as  one  designed  to  meet  the  demands  of  con- 
Hamers,  to  drink  at  the  place  where  sold,  distilled  spirits,  wines,  and 
malt  liquors,  and  the  ordinary  purchases  in  small  quantities  to  be  car- 
ried away  for  private  use.  Any  other  construction  would  practically 
tenable  a  retail  dealer  supplied  with  many  varieties  of  distilled  spirits, 
wines  and  malt  liquors,  to  supply  other  retail  dealers  with  stocks  for 
retail  trade.    Thus  a  dealer  with  a  barrel  each  of  corn,  rye  and  wheat 
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whiskey,  could  sell  from  tbem  seven  packages  of  4J  gallons  eacli  or  in 
all  34^  gallons — thatis,  a  package  of  4J  gallons,  each  of  (1)  corn  whiskey, 
(2)  rye,  (3)  wheat,  (4)  corn,  and  rye,  (5)  corn  and  wheat,  (6)  rye  and 
wheat,  and  (7)  corn,  rye  and  wheat.  This  operation  could  be  repeated 
every  day  In  the  year,  and  thus  practically  a  wholesale  trade  be  con- 
ducted on  payraent  of  the  special-tax  of  a  retailer.  Similar  combina- 
tions of  wines  and  malt  liquors  could  be  made  with  similar  results. 
Such  '*  effects  and  consequences  "  of  a  construction  of  the  statute  are 
proper  subjects  of  consideration  in  ascertaining  th*^  purpose  of  Congress. 
The  definition  of  a  retail  and  of  a  wholesale  dealer  given  by  the  statute 
confirms  the  construction  already  given  to  the  statute.  Its  language  is 
<' every  person  who  sells  or  offers  for  sale  (1)  distilled  spirits,  (2)  wiues, 
or  (3)  malt  liqnors.  In  less  quantities  than  five  wine  gallons  at  the  same 
tune,  shall  be  regarded  as  a  retail  dealer  in  liquors."  The  word  quantities 
is  in  the  plural,  and  the  effect  is  that  a  person  who,  in  two  or  more  dif- 
ferent packages,  or  ^'quantities,'-  sellj?  at  the  same  time  five  or  more  gal- 
lons of  either  (1)  distilled  spirits,  or  (2)  wines,  or  (3)  malt  liquors,  of  any 
kind  of  either  is  not  a  retail  dealer.  And  the  statute  also  says  that 
"  every  person  who  sells  (1)  distilled  spirits,  (2)  wines,  or  (3)  malt  liquorit^ 
in  quantities  i)f  not  less  than  five  wine  gallons  at  the  same  time,  shall 
be  regarded  as  a  wholesale  liquor  dealer."  The  plain  meaning  is,  that 
a  i)erson  who  sells  five  or  more  gallons  though  in  separate  packages  or 
quantities  i^xtXiQT  [\)  oi  any  kind  or  kinds  of  wines,  oy  {2)  of  any  kind  or 
kinds  of  malt  liquors,  or  (3)  of  any  kind  or  kinds  of  distilled  spirits,  is  a 
wholesale  dealer.  It  must  be  apparent  that  if  more  kinds  of  liquors  be 
recognized  than  the  statute  has  named,  it  will  be  impracticable  fairly  to 
administer  the  internal  revenue  laws  on  this  subject.  It  would  require 
more  than  attainable  scientific  skill,  and  would  tax  the  practical  test- 
ing power  of  revenue  officers  beyond  their  capa<;ity,  to  ascertain  the 
different  kinds  of  spirits,  even  if  dealers  should  be  found  willing  to  al- 
low this  latter  mode  of  judging.  It  would  become  a  necessary  qnaliti- 
cation  of  a  collector,  or  of  any  other  officer  charged  with  the  duty  of 
executing  the  law,  that  he  should  be  ''  a  good  judge  of  liquors,"  and  pos- 
sess an  extensive  capacity  to  ^'samjile"  it  in  all  doubtful  cases.  A 
construction  of  the  statute  which  encumbers  its  execution  with  these 
and  other  difficulties  that  might  be  mentioned  cannot  be  adopted. 

It  may  be  possible  that  ou  a  given  day  or  even  hour  a  party  may  pur- 
chase of  a  dealer  by  distinct  and  separate  sales  (1)  four  gallons  of  alco- 
hol, (2)  four  gallons  of  brandy  (3)  and  four  gallons  of  whiskey,  in  which 
case  the  vendor  would  not  be  a  wholesale  dealer.  But,  as  a  geueral 
rule,  the  s:ilc  of  a  ivjmber  of  articles  at  the  same  time,  even  at  separnte 
pi  ices  for  each,  is  deemed  to  be  an  entire  sale.  Thus,  it  is  said  in  Gil- 
man  &  Sanborn  v.  Hill  (30  N.  H.,  318), 

*'If  the  sale  be  of  a  number  of  articles  at  the  same  time,  neither  of 
which  is  of  the  price  of  $33,  but  which  in  gross  exceed  that  snui,  the 
contract  is  deemed  to  be  entire,  and  to  fall  within  the  statute"  (Baldej 
V,  Parker,  2  Barn.  &  Cress.,  37  j  Comyn  on  Contracts,  85). 
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A8  a  general  rule  the  First  Comptroller  must  neceRsarily  exercise 
bis  own  judgment  on  all  questions  of  law  submitted  for  his  decision. 
But  the  administration  of  the  internal-revenue  laws  is  in  many  respects 
entrusted  to  the  judgment  of  the  Commissioner  of  Internal  Revenue.  If 
he  adopts  a  construction  of  the  statute  as  to  what  constitutes  a  whole- 
sale or  retail  dealer,  taxes  will  be  assessed  and  collected  accordingly. 
No  head  of  any  other  bureau  can  direc*.  him  concerning  the  mode  of  as- 
sessing and  collecting.  And  justice  requires  that  the  laws  shall  be 
executed  uniformly  upon  all  tax  payers  and  dealers.  Whatever  rule 
may  be  finally  adopted  by  the  Commissioner  will  be  duly  considered  by 
the  Comptroller  with  a  view  to  ascertain  to  what  extent  it  should  be 
carried  into  effect  in  this  office.  It  may  sometimes  be  proper  in  the 
quasi  judicial  administration  of  the  office  of  the  Comptroller  to  follow 
the  same  rules  adopted  in  the  executive  administration  of  other  bureaus. 

The  sale  in  this  case  was  made  April  21, 1882.  The  ^'special  tax  year  "  is 
from  May  1st  in  one  year  to  May  1st  in  the  next  year  (Rev.  Stat.,  3237). 
The  claimant  made  only  one  sale  as  a  wholesale  dealer.  The  statute  pro- 
vides that  a  dealer  who  commences  business  after  the  "special  tax  year" 
has  commenced  shall  pay  tax  at  the  rate  of  $100  a  year  "  proportionately, 
from  the  first  day  of  the  month  in  which  the  liability  to  a  special  tax 
commenced  to  the  first  day  of  May  following"  (Rev.  Stat.,  3237).  In 
this  case  the  claimant  should  have  paid  for  the  month  of  April,  1882, 
18.33,  and  a  penalty  of  $4.17,  in  all  $12.50,  instead  of  which  he  did  pay 
1150.00,  and  he  is  hence  entitled  to  a  refund  of  $137.50,  which  will  be 
allowed  and  no  more. 

Teeasuby  Depabtment, 

First  Comptroller's  Office^  April  14,  1884. 


IN  THE  MATTER  OF  THE  RIGHT  OF  THE  FINDER  OF  A  COUPON  BOND 
OF  THE  UNITED  STATES  WHO  HAS  PRESENTED  IT  TO  THE  TREASURY 
DEPARTMENT  FOR  PAYMENT,  TO  RECEIVE  EITHER  (1)  PAYMENT 
THEREOF  OR,  (2)  IN  CASE  OF  NON-PAYMENT,  THE  BOND  ITSELF.— LOST 
BOND  CASE. 


1.  The  finder  of  a  coupon  bond  of  the  United  States  who  presents  it  to  the  Treiuiary 
Department  for  payment,  is  entitled  neither  to  payment  nor  to  the  return  of  the 
bond. 

Angnst  20,  1880,  the  Fidelity  Insurance  Trnst  and  Safe  Deposit 
Company,  of  Philadelphia,  transmitted  to  the  Treasurer  of  the  United 
States  certain  United  States  coupon  bonds,  with  a  letter  describing 
them  and  saying: 

^*In  the  course  of  our  business  it  happens  that  through  the  carelessness 
of  our  patrons,  securities  or  valuables  are  found  in  our  office,  mislaid 
or  lost.     Among  these  are  the  following,  viz : 

*'  U.  8.  5  per  cent.  cons,  coupon  bond  No.  31359,  dated  July  1,  1868, 
llOO.    Coui)onis  of  January  1, 1869,  and  subsequent  dates,  attached. 
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*'  U.  S.  coupon  bond  6  per  cent,  loan,  July-August,  1861,  No.  422o. 
$50.     Coupons,  July  1,  1869,  and  subsequent  dates,  attached. 

"We  have  been  unsuccessful  in  our  attempts  to  find  owners  for  the 
above,  and  I  now  take  the  liberty  of  referring  the  matter  to  your  office, 
in  the  hope  that  some  caveats  may  have  [been]  filed  in  reference  to  thern. 
If  so,  1  will  thank  you  to  inform  me." 

April  22,  1864,  R.  Patterson,  secretary  of  said  Fidelity  Insurance 
Trust  and  Safe  Df^jiosit  Company,  transmitted  to  the  Secretary  of  the 
Treasury  two  of  said  bonds  numbered  4225  and  31359  and  coupous  at- 
tached, with  a  letter  saying  they  were  inclosed  for  redemption,  and 
adding  ''  for  whidi  please  remit  principal  and  overdue  interest."  They 
were  resj)ectively  indorsed  as  follows:  ''Pay  to  the  Secretary  of  the 
Treasury  for  redemption.  K.  Patterson,  Treasurer  the  Fidelity  Inaiiranee 
Trust  and  Safe  Deposit  Company,  Philadelphia,  April  22,  1884.^'  April 
24,  1884,  the  secretary  of  the  company,  in  another  letter  to  the  Seore 
tary  of  the  Treasury,  in  relation  to  said  last-named  bonds,  said: 

"The  bonds  are  payable  to  bearer,  and  •  •  •  we  understand 
the  finder  of  such  an  instrument  is  entitled  to  claim  it,  with  every  in- 
cident of  ownership  against  all  the  world  except  the  loser  •  •  •. 
We  are  entitled  to  payment.  •  *  *  Qur  object  in  collecting  the 
a'^nount  is  to  hold  the  same  in  a  special  fund  to  be  set  apjirt  for  the 
original  owners  if  ever  found." 

These  letters  having  been  referred  to  the  First  Comptroller,  he  ad- 
vised tlie  Secretary  of  the  Treasury  that  the  claimant  "occupies  simply 
the  i)osition  of  a  finder,  and  as  such  has  no  lawful  right  to  demand 
jiayment.'' 

May  7,  1884,  the  President  of  the  claimant  corporation,  having  been 
notified  of  this  action,  addressed  a  letter  to  the  Secretary  of  the  Treas- 
ury, in  which,  referring  to  it,  he  sajs : 

"We  respectfully  but  m<'st  confidently  denj^  both  the  justice  and  the 
legality  of  this  decision,  and  we  hereby  demand  the  return  of  the  Iwuds 
to  us.  We  deny  the  right  of  the  officers  of  the  Government  either  to 
stamp  or  retain  these  bonds.  Though  we  may  not  be  able  to  collect  by 
law  from  a  sovereign  power,  yet  we  think  we  have  a  legal  remedy  in 
case  an  official  under  color  of  his  office  retains  property,  of  which  we 
liave  a  lawful  custodv. 

We  have  read  the  oi)inion  in  the  '  Lost  Greenback  case,'  referred  to 
(3  Lawrence,  Compt.  Dec,  100),  and  fail  to  see  its  applicability  or  author 
ity  as  applied  to  this  matter.     We  beg  to  say : 

I.  That  the  finder  of  a  lost  chattel  is  entitled  to  it  as  against  all  the 
world  but  the  owm^r  who  has  lost  it.  This  is  universally  conceded,  it 
is  'horn  book  law.'  All  the  text  books  so  declare,  and  we  believe  no 
court  has  ever  decided  otherwise. 

1  Black.  Com.,  21)0;  2  Id.,  0;  2  Kent  Com.,  290;  See  cases  cited  in 
Bouvier's  Law  Diet.,  title  '  Finder.'  Also  Bridges  v.  Hawkesworth, 
7  E.  Law  iVc  E(j.,  424,  case  of  lost  bank  notes ;  Matthews  r.  Harsell,  I 
E.  I).  Smith.  393,  case  of  Texas  notes. 

Hamaker  r.  lilanchard,  0  Norris,  S.  Ct.  Penna.,  377.  This  was  a  oa.^ 
in  the  Supreme  Court  of  this  State,  where  the  things  lost  were  3  twenty- 
dollar  bank  notes,  and  it  was  held  that  the  finder  was  entitled  to  them. 
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And  80  in  Tatam  v.  Sharpless,  6  Philada.  18,  where  it  was  held  that 
the  huder  of  lost  U.  S.  Treasury  notes  was  entitled  to  them. 

There  can  be  no  question  that  except  as  against  our  customers  who 
left  the  bonds  here,  this  company  is  the  owner  of  them. 

II.  The  remedy  of  the  losers  of  the  bonds  is  against,  and  only  against, 
this  company,  whose  officials  found  them  here,  after  their  customers  had 
departed.  They  have  no  recourse  against  the  Government.  The  case 
of  a  destroyed  bond  does  not  apply,  for  these  bonds  exist.  We  notified 
you  in  1880  that  we  held  them,  so  that  there  could  be  no  doable  recovery, 
and  in  the  hope  by  such  notice  to  ascertain  which  of  our  patrons  had 
left  them.  If  the  losers  of  the  bonds  should  establish  their  claim  as 
owners  of  the  bonds,  and  demand  them  of  us  it  might  be  no  protection 
to  us  if  we  should  state  that  we  had  sent  them  to  your  Department 
for  redemption,  and  that  you  refused  to  return  them. 

III.  To  make  the  contention  of  your  Department  good,  it  would  have 
to  be  established  as  law  that  when  a  negotiable  note  or  bond  is  lost, 
the  debtor  is  discharged  from  its  payment,  and  is  entitled  to  wrest  it 
from  the  hands  of  the  finder,  and  that  if  the  circulating  notes  of  the 
United  States  or  of  any  bank  are  lost,  the  Government,  or  the  bank,  is 
absolved  from  their  redemption,  and  is  authorized  to  take  them  away 
from  the  finder  and  stamp  or  cancel  them. 

This  company  is  responsible  to  those  that  deal  with  it.  Its  respon- 
sibility is  ample  to  protect  their  rights,  and  since  the  Government  re- 
fuses to  redeem  these  bonds,  we  desire  respectfully  to  insist  upon  their 
return  to  us,  that  we  may  be  ready  to  deliver  them  to  the  party  who 
left  them  here,  whenever  due  proof  is  made. 

We  make  this  demand  for  the  return  of  the  bonds,  as  we  think  we 
cannot  compel  more,  and  without  at  all  admitting  the  right  of  the  Gov- 
ernment to  refuse  payment  to  us,  which,  we  think,  to  be  purely  arbitrary." 

May  8,  1884,  this  letter  was  referred  to  the  First  Comptroller  "for 
consideration  and  report."  Under  '*  calls"  for  payment,  bond  No.  31359 
matured  July  4, 1879,  and  No.  4225,  July  1,  1881.  These  bonds  are  pay- 
able to  bearer. 


Opinion  by  William  Lawrence,  First  Comptroller. 

The  First  Comptroller  is  required  by  law  to  settle  the  accounts  of  the 
Treasurer  of  the  United  States,  and  hence  must  decide  upon  the  legality 
of  all  payments  made  by  him,  including  Government  bonds.  Hence  it 
is  usual  and  proper  that  his  opinion  be  taken  upon  all  questions  which 
arise  as  preliminary  to  the  rightful  payment  of  all  obligations  of  the 
United  States.  It  is  in  view  of  this,  that  the  question  is  now  submitted 
for  an  opinion — whether  the  claimant  corporation  is  entitled  to  the  re- 
turn of  the  bonds  now  under  consideration. 

It  is  now  well  understood  that  there  is  a  system  of  national  executive 
common  law,  which,  like  the  judicial  common  law  of  England,  and  of 
most  of  our  States,  adapts  itself  to  conditions  and  circumstances,  and 
is  in  constant  process  of  development  and  growth  (3  Lawrence,  Oompt. 
Dec.  XXII,  and  authorities  cited ;  Keyser's  case,  4  Id.j  292).  And  it  has 
been  shown  that  "the  executive  national  common  law  is  frequently 
different  from  that  system  of  common  law  which  prevails  in  courts  even 
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on  similar  questions."  *'  The  diflference  rests  on  conditions  f  reasoD8]and 
circumstances  which  fully  justify  if  (Id,,  citing  authorities).  In  other 
words,  the  rules  of  law  api)licable  to  private  persons  are  not  neccBsarily 
adapted  to  the  Government  in  the  performance  of  it«  obligatioDs,  and 
in  its  relations  to  private  persons.  Hence,  the  question  now  to  be  de- 
cided must  be  determined  on  principles  of  national  executive  commoQ 
law.  This,  like  all  common  law,  rests  on  reason.  Law  is  the  perfec- 
tion of  reason.  The  purpose  of  all  common  law  is  to  secure  justice.  The 
real  question,  then,  is,  what  does  justice  require!  What  does  reason 
sanction?  lieason  furnishes  the  foundations  of  justice;  and  this  is  torn- 
mon  law.  It  may  be  regarded  as  settled  law  that,  in  the  absence  of  any 
'  statute  or  permanent  usage  on  the  subject,  the  finder  of  a  conpoii  or 
other  bond  of  the  United  States  has  no  such  right  thereto  "  as  will 
enable  him  to  maintain  an  action  for  the  money"  (McLaughlin  r. 
Waite,  5  Wend.,  404;  Sallu's  case,  1  Lawrence,  Compt.  Dec,  2d  ed., 
239 ;  Lost  Greenback  case,  3  Id,,  160).  In  some  States  the  right  to 
lost  goods,  money,  &c.,  is  regulated  by  statute  (2  Kent,  Com.,  S-IO,  n). 
It  is  not  alleged  that  there  is  any  statute  applicable  in  this  case.  Hence. 
no  (juestion  can  arise  as  to  how  far  any  State  statute  may,  by  construc- 
tion, or  can,  under  the  Constitution  or  acts  of  Congress,  at!ect  any  rjirlit 
in  this  case.  The  owner  of  a  lost  coupon  or  registered  bond,  or  even  of 
one  destroyed,  mny  maintain  an  action  thereon  (Buftalo  Bayou  wse, 
16  Ct.  CI.,  239;  Lost  Greenback  case,  3  Lawrence,  Compt.  Dec,  109, 
and  authorities  cited).  And  if  the  owner  has  thus  a  right  of  action,  the 
finder  can  have  no  legal  claim  to  receive  payment.  Some  of  the  au- 
thorities on  this  subject  will  be  presented.  They  show,  conclusively, that 
the  tinder  is  not  entitled  to  demand  payment  of  a  bank  bill,  negotiable 
security,  or  any  chose  in  action. 

It  is  a  settled  rule  of  the  law  merchant  that  one  not  the  owner,  even 
the  thief,  may  make  a  valid  transfer  of  negotiable  instruments,  if  they 
are  in  the  usual  state  in  which  they  commonly  pass  on  delivery  fn>m 
man  to  man,  like  coin,  a(;cording  to  the  usage  of  trade ;  provided  the 
buyer  has  been  guilty  of  no  fraud  in  taking  them,  tor  in  that  cavse,  he 
would  be  forced  to  bear  the  loss  (Benjamin,  Sales,  4th  Am.  eil.,  §  15, 
and  cases  cifed).  It  is  also  a  well-settled  rule  of  the  law  merchant  that 
the  robber  or  tinder  of  such  a  negotiable  instrument  can  acquire  no  title 
against  the  real  owner,  nor  can  his  transferee,  icith  notice  of  the  km 
(2  Dan.  Neg.  Instrs.,  §  1469  and  cases  cited). 

Not  only  does  he  or  his  transferee,  with  notice,  acquire  no  right  to 
enforce  payment  of  such  instrument  of  any  party  to  it  bound  to  pay. 
but  the  loser  may  at  once  hold  him  liable  in  an  action  of  trover,  or  lu^- 
sumpsit,  or  for  money  had  and  received  (Clark  v.  Shea,  1  Cowp.,  11'": 
Smith  V,  Braine,  16  Q.  B.,  244;  Mason  r.  Waite,  17  Mass.,  560;  Hen 
derson  i\  Irby,  1  Speers,  43;  2  Dan.  Neg.  Instrs.,  §  1469).  And  the 
party  paying,  knowing  the  circumstances,  would  be  liable  to  an  actioo 
by  the  owner  (McLaughlin  r,  Waite,  5  Wend.,  404;  2  Kent,  Com.,  1-th 
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ed.,  357,  note;  1  Edwards,  Billo,  3d  ed.,  §  434;  Lovell  v.  Martin,  4 
Tauut.,  79!>). 

Tiias,*  whilst  iu  regard  to  bank  notes,  and  in  most  respects  to  other 
bills  and  notes  tninsferable  by  delivery,  the  title  and  possession  are 
considered  inseparable,  yet  it  being  shown  or  admitted  that  the  party 
is  in  possession  of  a  negotiable  instrument,  which  was  lost,  or  was 
stolen  from  the  true  owner,  he  cannot  recover  npon  it,  unless  he  iis- 
sunies  the  burden  of  proving  not  <»nly  that  he  gave  valuable  consider- 
ation for  it,  but  that  he  took  the  paper  in  good  faith  in  the  ordinary 
course  of  business  (Rees  r.  Marquis  of  Headfort,  2  ('arnpb.,  574; 
Saunders,  Pleading  and  Evidence,  5th  Am.  ed.,  628;  Mills  r.  Barber, 
1  M.  &  W.,  425;  9  B.  &  C,  208;  Stalker  v.  McDonald,  0  Hill,  93;  1 
Edwards,  Bills,  3<1  ed.,  §438).  This,  of  course,  the  tinder  or  his  bailee 
cannot  do.  Some  additional  authorities  \i  ill  be  cited  hereafter  which 
support  the  ))rinciples  above  stated. 

Thus  it  is  clear  that  if  the  Government  should  pay  the  finder, 
knowing  him  to  be  such,  it  would  be  bound  to  i)ay  the  true  owner 
when  he  should  appear.  He  could  not  against  his  consent  be  turned 
over  to  a  remedy  against  the  finder.  If  it  should  be  held  that  after 
such  payment  to  the  finder,  the  sole  remedy  of  the  real  owner  of  the  bond 
was  against  the  finder,  it  would  be  unavailing  in  case  of  insolvency, 
and  would,  in  such  case,  and  by  death  of  the  finder,  and  under  many 
other  conditions  be  generally  equivalent  to  a  denial  of  all  relief.  The 
conclusion  is  irresistible  that  the  claimant  in  this  case  hits  no  right  to 
payment  of  the  bond.  It  may  be  concA'ded  that  as  between  private 
persons,  the  finder  of  a  Oovernmeut  bond  would  generally  have  a  right 
to  its  custody  against  all  the  world  except  the  rightful  owner  (2  Kent, 
Com.,  356;  2  Schouler,  Personal  Property,  14;  Bridges  v,  Hawkesworth, 
7  E.  L.  &  Eq.,  424;  Merry  v.  Green,  7  M.  &  W.,  623;  McAvoy  v.  Me- 
dina,  11  Allen,  548;  Lawrence  v.  SUite,  1  Humph.,  228;  Kiucaid  v. 
Eaton,  98  Mass.,  139).  The  general  rule,  as  between  private  persons, 
is,  that  the  finder  of  a  chattel  has  a  right  to  its  possession  when  the 
owner  is  unknown. 

When  movables — tangibilities — are  found  npon  the  surface  of  the 
earth,  and  are  uncUiimed  by  any  oicner^  they  are  supposed  to  be  aban- 
doned by  the  last  proprietor,  and  as  such  are  returned  into  the  common 
mass  of  things,  and  therefore  they  belong,  as  in  a  state  of  nature,  to  the 
first  occupant  or  fortunate  finder,  unless  at  common  law  they  fall  within 
the  description  of  waifs,  hidden  treasure,  goods  derelict  at  sea,  estrays, 
or  wrecks  (2  Bl.  Com.,  402). 

If  the  owner  is  unknown,  the  finder  acquires  by  occupancy  a  right  blot- 
ter than  that  of  any  body  else,  except  the  rightful  owner;  a  title  which  he 
may  assert  by  action  against  any  one  besides  the  true  owner  (2  Kent, 
Com.,  12  ed.,  356;  Armory  v.  Delamirie,  1  Str.,  505 ;  Binstead  v.  Buck, 
2  Wm.  BL,  1117;  Nicholson  v  Chapman,  2  H.  Bl.,  258 ;  Armory  v.  Flynn, 
10  Johns.,  N.  Y.,  102;  Taucil  v  Seaton,  28  Grat.,  603,  604).    This  rule 
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of  law  is  clear  and  undisputed.  Aud,  to  a  certain  extent,  the  same  rule 
has  been  applied  to  choses  in  action.  The  pldce  in  which  a  lost  article 
is  found  does  not  constitute  any  exception  to  this  rule.  Thus  it  has  been 
held,  that  one  who  picks  up  a  parcel  of  bank  notes  from  the  floor  of 
another's  shop,  may  recover  them  from  the  shopkeeper  to  whom  he  en- 
trusted them  for  the  owner,  the  owner  not  being  found  (Bridges  r. 
Hawkesworth,  7  E.  L.  &  Eq.,  424);  that  the  conductor  of  a  railroad  car 
is  entitled,  as  against  the  railroad  company,  his  employers,  to  money 
found  by  him  in  the  car,  no  owner  having  appeared  to  claim  the  same 
after  advertisement  had  been  made  (Tatum  v.  Sharpless,  G  Phila.,  18); 
that  a  baih  e  of  a  safe  who  finds  money  therein  between  the  lining  ami 
outt^r  casing,  can  assert  title  to  it  against  the  owner  of  the  safe  who  hud 
bought  it  without  knowledge  of  the  money  being  contained  therein 
(Durfee  v.  Jones,  11  K.  I.  588;  s.  C,  23  Am.  Rep.,  528  and  note)\  that 
an  employi^  in  a  i)ai»er  manufactory,  who,  while  engaged  in  asst)rtinjr  a 
bale  of  old  i)ai>ers  purchased  by  the  i)roprietor  for  manufacture,  fonud 
certain  lost  genuine  bank  bills  enclosed  in  a  clean,  unmarked,  and  un- 
directed envelope,  which  had  formed  part  of  such  bale,  and  who  de- 
livered them  to  the  proprietor  to  ascertain  if  they  were  genuine,  by 
whom  they  were  retained,  could  recover  their  value  from  such  employer 
in  an  action  brought  for  that  purpose  (Bowen  et  at,  v.  Sullivan,  (»2 
Ind.,  281). 

In  the  elaborate  case  of  Brandon  v.  Planters  and  Merchants'  Bank  of 
Huntsville  (1  Stewart,  320),  it  was  held  that  lost  property  found  hy  a 
slave  belonged  to  his  master,  but  there  is  probably  no  case  to  which 
that  doctrine  has  been  applied  as  between  employer  and  employ^. 

To  fall  within  the  rule,  it  is  necessary  that  the  chattels  appear  to  l>e 
really  lost,  and  not  merely  laid  down  and  forgotten  (State  r.  McCaiin, 
19  Mo.  240;  Lawrence  v>.  The  State,  1  Humph.  228;  McAvoy  v.  Medina, 
11  Allen,  549). 

Armory  v,  Delamirie,  supra^  is  the  leading  case  in  reference  to  tlie 
finder's  title  to  lost  chattels,  and  since  its  decision  there  has  been  no 
serious  questioning  of  the  rule  of  law  mentioned  above. 

But  whilst  the  principles  of  law  on  this  subject  are  clear,  there  has 
been  some  dilierence  uf  opinion  concerning  the  application  of  them. 

It  seems  necessary  to  investigate  the  limitations  which  have  by  some 
been  imposed  ni)()n  the  rule ;  for,  while  it  is  universally  conceded  tbat 
the  doctrine  of  Armory  r.  Delamirie  extends  to  all  personal  chattels  t»f 
a  tangible  nature,  it  is  sonietimes  contended  that  it  is  not  applicable 
to  negotiable  scnnirities.  (McLaughlin  i\  Waite,  9  Cowen,  670;  s.  C,  5 
Wend.  404 ;  Taucil  c.  Seaton,  28  Grat.,  004.)  The  rule  certainly  applies 
to  money  found,  because  it  has  been  held  that  it  applies  to  bank  notes, 
which  pass  as  money  (Miller  i\  Kace,  1  Burr.,  452,457;  Bridgets  r. 
Hawkesworth,  7  Eng.  L.  &  Eq.,  424;  Tancil  r.  Seaton,  28  Qrat.,  ^^ 
et  aeqr^  Durfee  v,  Jones,  11  li.  I.,  588;  Bowen  et  al.  v.  Sullivan,  62  Ind., 
281;  Tatum  v.  Sharjdess,  6  Phila.,  IS). 
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Lord  Mansfield,  in  Miller  r.  Race,  supra^  extended  the  rule  to  bank 
lotea,  because  tbey  were  **  looked  on  as  money,"  though  not  so  in  the 
strict  sense.  This  case  established  the  doctrine,  now  universally  enter- 
ained,  that  bank  notes  are  negotiable  like  money,  pass  from  hand  to 
ijiud  by  delivery,  possession  itself  being  sufficient  evidence  of  title  (2 
[)a]».  Neg.  Instrs.,  §  1674).     . 

A  tinder  of  a  bank  note,  though  having  no  title  against  the  owner, 
*Iki8  such  a  possessory  intt^rest  in.it  as  to  enable  him  to  recover  it  from 
1  depositary  to  whom  he  has  confided  its  care,  in  the  absence  of  any 
Maim  by  the  rightful  owner"  (2  Dan.  Xeg.  Instrs.,  §  1674;  Durfee  v. 
Tones,  11  R.  I.,  588;  Tatum  v.  Sharpies*,  6  Phila.,  18;  Tancil  v.  Seaton, 
-N  Grat.,  603 ;  Bridges  v.  Hawkesworth,  7  E.  L.  &  Eq.,  424).  It  is 
(iifiicult  to  see  how  bank  bills  may  be  within  the  rule  and  commercial 
pajKT  not  be,  for  Lord  Mansfield  at  an  early  period,  with  far-reaching 
wj^^ieity,  put  them  all  upon  the  same  basis.  In  Miller  v.  Race,  supra^ 
lit*  held  that  there  was  no  difference  in  principle  between  bank  notes 
and  mone3',  and  in  Grant  r.  Vaughn,  3  Burr.,  1525,  that  there  was  no 
distinction  b«*tween  bank  notes  and  any  other  commercial  paper. 

At  this  day  all  negotiable  instruments  are,  before  maturity,  consid- 
end  as  having  a  circulating  credit  like  the  currency  of  the  country 
(Overton  r.  Tyler,  3  Barr.,  346;  1  Dan.  Neg.  Instrs.,  §  1).  It  has  been 
Haid  of  them  that  "possession  and  title  are  one  ^.nd  inseparable" 
01  array  v.  Larduer,  2  Wall.,  110;  2  Dan.  Ne^.  Instrs.,  §  1603).  When 
payable  to  bearer  or  indorsed  in  blank,  they  may  be  transferred  by  de- 
livery simply,  otherwise  by  indorsement,  and  what  is  transferred  is  the 
l*{jol  title  to  the  instrumeyit  itself  and  the  whole  amount  of  money  ex- 
pressed upon  its  face  (1  Dan.  jS"eg.  Instrs.,  §  1), 

It  has  been  held,  however,  that  the  finder  of  an  instrument  by  which 
a  ilebt  or  other  chose  in  action  is  evidenced,  does  not  ordinarily  acquire 
any  interest  in  the  chose  itself  or  in  the  contract  in  which  it  originated 
(Hiddle  r.  Bayard,  1  Harris,  Pa.  St.,  150).  In  this  case  Gibson  C.  J., 
j^aid,  "It  is  not  pretended  that  a  finder  of  a  bill  or  note  payable  to 
b«*arer,  could  transfer  the  ownership  of  it,  unless  there  had  been  cul- 
pable carelessness  on  the  part  of  the  loser.  It  is  not  easy  to  determine 
what  would  be  such;  but  the  bare  fact  of  loss  would  not  be  evidence 
of  it." 

In  a  note  to  Armory  v,  Delamirie  repoited  in  1  Smith's  Leading  Cases 
f^ST),  it  is  said  in  reference  to  Biddle  v.  Bayard,  supra:  "It  is,  therefore, 
donbtful  whether  he  [the  fiiider]  can  maintain  trov^er  or  replevin  against 
a  third  person  by  whom  it  is  wrougfuUy  detained  or  taken,''  McLaugh- 
lin r.  Waite  (9  Cowen,  670),  which  was  affirmed  with  much  dissension 
in  .J  Wend.,  404,  is  a  somewhat  similar  case.  The  finder  of  a  lottery 
ticket,  which  had  drawn  a  prize,  delivered  it  for  safe-keeping  to  the 
defendant,  who  received  the  amount  of  the  prize  and  refused  to  pay  it 
over.  It  was  held,  under  these  circumstances,  that  an  action  for  money 
had  and  received  would  not  lie,  and  much  doubt  was  expressed  whether 
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the  plaintiff  could  recover  in  trover.  Tlie  grounds  taken  by  the  court 
were,  th<at  finding  the  ticket  did  not  give  the  plaintiff  an  interest  in  tlie 
contract  of  which  it  was  the  evidence,  and,  that  the  ticket  itself  was  a 
mere  incident  to  the  contract.  Mr.  Smith  nays  of  this  decision  (1  Smith's 
Leading  Cases,  487),  that  it  ''seems  to  have  been  influenced  by  the  fact 
that  the  defendant  was  the  broker  by  whom  the  ticket  had  beeu  sold, 
and  had  given  security  to  the  proprietors  ot  the  lottery  for  its  payment 
to  the  ijroper  person;  and  it  was  said  with  great  force,  that  whetber 
the  ticket  was  or  was  not  negot liable,  a  payment  to  the  finder  with  notirf 
that  he  icas  not  a  holder  for  v(tli('.,  would  not  be  good  as  against  the  pur- 
chaser. The  question  before  the  court  in  this  instance,  was,  therefure, 
different  from  that  which  would  arise  if  an  action  for  trover  were  brought 
for  a  bank  note  or  other  instrument  payable  to  bearer,  and  tortioiisly 
taken  or  withheld  from  the  finder,  which  would,  no  donbt,  entitle  him 
to  an  action  against  the  wrongdoei." 

In  Tancil  i\  8eaton  (28  Grat.,  601),  the  reasoning  of  the  distinguisliHl 
chancelloi"  (Walworth)  in  McLaughlin  i\  Waite  is  considered  -'some- 
what subtle  and  not  very  satisfactory,"  and  opposed  to  the  reasoning 
in  Bridges  i\  Hawkesworth,  7  E.  L.  &  Eq.,  424.  This  was  a  most  iiiit  r- 
esting  case,  in  which  a  bank  bill  was  found  and  deposited  with  defeudant 
for  the  purpose  of  ascertaining  its  genuineness.  He  deposited  it  in  his 
safe,  which  a  few  days  afterwards  was  forced  open,  and  the  note  stolen. 
Suit  was  brought,  and  plaintiti''s  recovery  was  resisted  on  the  ground 
that  his  title,  acquired  by  the  finding,  which  was  communicated  to  the 
defendant  at  the  time  the  note  was  delivi^red  to  him,  was  not  sufficit^ut 
to  support  the  action.  It  was  held  that,  even  if  the  conclusion  reacht'd 
in  McLaughlin  i'.  Waite  was  correct,  negotiable  paper,  payable  to 
the  holder,  is  not  within  the  operation  of  the  general  rule  relative  to 
the  title  of  the  finder  of  lost  chattels,  yet  that  bank  notes  convertihle 
at  par  into  money  are  within  it,  and  in  supjKirt  of  this  are  cited  Millt^r 
V,  Kace,  1  Bur.,  452,  457;  Bridges  r.  Hawkesworth,  7  E.  L.  &  Eq.,  424, 
and  as  suggestive,  though  not  in  point,  N.  Y.  &  Harlem  R.  R.  Co.  r. 
Haws,  5()  N.  v.,  175,  and  it  was  further  held  that  no  court  of  justice 
should  tolerate  a  bailee  in  such  a  case  to  withhold  the  note  from  the 
finder,  and  to  approi)riate  it  to  his  own  use  in  case  the  owner  never  ap- 
peared. 

In  Lowremore  r.  Berry  (19  Ala.,  130),  it  was  held  that  the  plaiutifif 
could  recover  in  an  action  of  trover,  upon  i)roof  of  his  prior  possession 
of  a  i)romissory  note,  notwithstanding  the  legal  title  to  it  and  the  li^'ht 
to  sue  for  the  money  due  thereby  are  shown  to  be  in  another  jierson. 
And  this  was  indeed  established  by  Uj)chard  v,  Tatam,  3  Cro.  (Ja**.) 
637,  where  trover  was  allowed  for  a  bond  alleged  to  have  beeu  converted 
by  the  dc^fendant  to  his  own  use  (4  Minor,  Institutes,  452).  It  seems 
firmly  established  that  trover  lies  against  a  bailee  who  tortiousl}' con- 
verts a  negotiable  instrument,  and  even  against  the  maker  or  drawee 
who  wrongfully  seizes  or  detains  the  note  or  bill  (Bleaden  ».  Charh**^ 
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7  Biiig.  246;  Marston  v.  Allen,  8  M.  &  W.  494;  Garlock  v.  Geortner,  7 
Wend.  198;  Knight  &  Legh.,  4  Bing.  589;  De  la  Ghaumette  v.  Bank  of 
England,  9  B.  &  C,  208;  Reynolds  v.  French,  8  Vt.,  85;  Lamb  v.  Moberly, 
3  T.  B.  Monroe,  179;  2  Dan.  Neg.  Instrs.,  §  1468). 

The  qnestion  which  is  now  presented  for  consideration  is  not  whether 
tbe  United  States  can  maintain  replevin  against  the  finder  of  a  bond 
to  recover  its  possession  or  trover  to  recover  its  value.  But  it  is,  whether 
a  Jifider,  who  presents  it  to  the  Treasury  Department^  unlawfully  demand- 
ing  payment  without  a  right  thereto^  can  lawfully  demand  its  return,  or 
whether,  in  such  case,  t^  is  the  legal  right  and  duty  of  the  Government  to 
retain  it  for  the  lawful  purpose  of  paying  it  to  the  rightful  owner,  and  thus 
to  perform  its  obligation  to  make  payment,  and  not  defeat  this  duty  by 
sunendering  the  bonds  to  a  claimant  having  no  right  to  payment. 

1.  The  right  of  the  Government  so  to  retain  bonds  is  settled  by  long 
usage. 

The  universal  practice  is,  and  always  has  been,  for  the  Treasury  De- 
I>artnjent  to  retain  for  the  lawful  purpose  of  paying  the  rightful  owner 
all  registered  bonds  presented  for  payment  or  transfer  by  a  party  hav- 
ing no  right  to  either.  This  rule  has  been  applied  when  the  party  thus 
presenting  a  bond  has  not  been  guilty  of  fraud  or  bad  faith,  and,  a  for- 
tiori, it  should  be  applied  in  those  causes  when  he  has,  though  in  this 
])articular  case  the  good  faith  of  the  claimant  is  undoubted.  Thus,  if  a 
Iiarty  has  in  good  faith  purchased  a  registered  bond  on  a  forged  assign- 
ment, and  presents  it  for  transfer,  it  is  never  returned  to  him,  but  is  held 
for  the  rightful  owner.  The  same  rule  must,  in  all  reason  and  justice,  be 
applied  to  coui)ou  bonds  when  presented  by  a  finder  or  by  a  person  who 
has  fraudulently  obtained  them.  And  this  is  now,  as  it  has  generally 
been,  the  usage  as  to  coupon  bonds. 

2.  This  usage  is  founded  on  duty,  policy,  and  justice.  It  is  supported 
by  solid  reasons.  In  the  mode  stated,  the  Government  holds  itself  out 
to  the  world  as  the  universal  .bailee,  ready  at  all  times  to  take  the  cus- 
t4Hly  of  every  lost  bond  and  every  bond  the  title  to  which  is  disputed. 
Tliis  duty  arises  under  the  statutes  imposing  an  obligation  on  the  Gov- 
erumeot  to  make  payment  and  providing  the  mode  of  doing  so.  It  is 
an  incident  of  the  powers  given  to  officers  on  this  subject.  It  is  a  part 
of  the  moral  obligation  of  the  Nation  to  protect  its  creditors  in  the  full 
enjoyment  of  their  rights,  and  neither  to  do  nor  permit  to  be  done  any- 
thing which  could  delay,  obstruct,  or  prevent  performance  of  the  duty 
to  pay  bonds  at  maturity.  No  private  finder  of  such  bond  is  charged 
by  law  with  any  such  universal  duty.  It  is  well  that  this  is  so.  The 
Government,  as  bailee,  can  always  be  found.  It  is  always  accessible. 
Its  place  of  business  is  known  to  all  the  world.  Its  files  and  records 
are  preserved  in  vaults,  which  furnish  protection  against  loss  or  destruc- 
tion more  safe  and  certain  than  that  afforded  by  any  private  citizen  or 
corporation.  If  the  Government,  once  having  received  the  custody  of 
a  lost  bond,  should  return  it  to  the  finder,  however  honest,  his  place  of 
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reBidence  may  be  unknown,  or  if  known  may  cbange;  he  cannot  so  satVly 
preserve  it  as  can  the  Government;  he  must  die  sooner  or  hiter,  and  tlit-n 
it  must  pass  into  the  hands  of  others  who  may  be  untrustworthy,  or  who 
may  be  negligent  in  the  means  of  ])reserving  it.  The  officers  of  private 
corporations  change,  corporations  are  liable  to  fail,  to  be  dissolved,  and 
to  perish  even  from  the  memory  of  man.  The  Government  can  never 
use  the  custody  of  such  bond  to  impose  on  innocent  i^urchasers;  a  pri- 
vate citizen  or  ex>rporation  may. 

If  the  finder  of  a  promissory  note  should  ]>resent  it  to  the  maker  tor 
payment,  the  latter  woukl  not  be  under  any  legal  obligation  to  i)ay  it, 
but  he  wouhl  have  no  right  to  retain  its  custody.  This  must  be,  tor 
manifest  reasons.  The  possession  of  it  by  the  debtor  would  raise  a  pre- 
sumption of  payment,  and  thus  embarrass  the  rightful  owner  whenever 
he  might  appear.  The  ])ossession  by  the  debtor  would  enable  him  to 
destroy  the  evidence  of  his  debt,  and  thus  do  a  wrong  to  the  rightful 
owner.  And  on  well  settled  ])rinciples,  the  finder  is  the  bailee  of  the 
rightful  owner,  charged  with  the  duty  of  preserving  it  for  the  protec- 
tion of  the  rightful  owner.  A  finder  is  not  bound  to  take  the  custody 
of  a  lost  note,  but  if  he  do  so,  he  voluntarily  assumes  the  duties  of  a 
bailee  (2  Schouler,  Personal  Property,  15;  2  Kent,  Com.,  356). 

But  these  principles  are  wholly  inapplicable,  when  the  finder  of  a  Gov- 
ernment bond  presents  it  to  the  Treasury  De])artment  for  paynieat. 
The  law,  in  theory  at  least,  attributes  to  the  Uw\  ernraent  absolute  im- , 
peccability.  The  law  C/Ommands  what  is  legally  right.  ''  The  king  can 
do  no  wrong,''  is  a  maxim  of  the  common  law.  The  Government  is 
immortal,  and  in  doing  what  the  law  authorizes  can  do  no  legal  wrong. 
Man,  in  his  present  state,  is  mortal,  and  sometimes  "  prone  to  evil"  and 
**born  unto  trouble  as  the  sparks  fiy  upward."  If  the  finder  of  a  lo8t 
bond  present  it  to  the  Treasury  Department,  the  possession  of  it  by  the 
officers  of  the  Department  raises  no  legal  iiresumption  of  payment.  The 
law  i)re8ume8,  and  the  fact  is,  that  such  record  will  be  kept  of  it  as 
will  protect  the  rights  of  the  real  owner.  The  usage  as  to  the  bonds 
now  in  question,  and  as  to  all  bonds  presented  for  payment,  or  for  the 
issue  of  a  duplicate  as  to  which  there  is  a  question  of  controverted 
ownership  is  to  stamp  them  thus:  "Treasury  Department,  Office  of  the 
Secretary,  April  132,  1884.  Held  for  decision  of  ownership,"*  and  a 
proper  record  is  made  to  i)rotect  the  rights  of  claimants.  In  legal  con- 
templf>tion,  the  possession  of  such  bond  by  the  Government  involves  no 
danger  of  its  destruction  or  other  act  to  the  prejudice  of  the  rightful 
owner.  He  is  protected  by  the  stamp  and  record  to  which  reference 
has  been  made.  Thus  the  highest  guaranty  is  given  that  the  rights  wf 
the  real  owner  will  be  protected.  The  Government  keeps  a  record  of 
its  public  debt  open  to  the  inspection  of  every  person  interested.  The 
finder  of  l^onds  may  or  may  not  keej)  such  a  record.     He  fcas  no  interest 

*  ThiHKtamj)  waH  procured  at  the  instunco  of  tho  pre.seut  First  Coniptn>ller  tn  W  Jp- 
plied  to  all  Huoh  liondv. 
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JD  doing  so,  and  if  he  do  so,  it  is  not  open  to  the  inspection  of  private 
claimants;  and  the  legal  means  for  obtaining  information,  or  of  secur- 
ing inspection  may  be  difficult  if  not  donbtful.  The  Government,  in  its 
statement  of  the  public  debt,  periodically  published,  makes  known  the 
amount  of  matured  and  unpaid  public  securities. 

It  is  the  duty  and  the  interest  of  the  Government  to  ascertain  and 
pay  the  owners  of  lost  bonds.  If  it  even  should  be  the  interest  of  the 
finder  of  such  l)onds  to  ascertain  the  owner,  no  law  has  provided  any 
means  of  enforcing  the  duty  to  do  so.  The  Government  has  a  well-de- 
fined duty  in  becoming  the  custodian  of  lost  bonds,  the  purpose  of  its 
custody  is  reasonable,  necessary,  and  just.  The  purpose  of  a  finder  in 
demanding  the  custody  to  the  exclusion  of  the  Government  may  be 
honest  (as  it  undoubtedly  is  in  this  ease),  but  in  other  cases  it  might 
be  otherwise,  and,  as  a  general  rule,  it  can  be  supported  by  no  sufficient 
reason,  and  may  be  employed  as  a  means  of  oppression  and  injustice. 
The  Government  becomes  a  bailee  without  charge  to  the  owner,  the 
fiiider  may  employ  his  custody  as  a  means  of  securing  a  reward  which 
would  be  a  burden  on  the  real  owner.  (2  Schouler,  Personal  Property, 
15;  1  Id.j  488;  2  Kent,  636;  Nicholson  v.  Chapman,  2  H.,  Bl.  264; 
Wentworth  v.  Day,  3  Mete,  352;  Marvin  v.  Treat.,  37  Conn.,  96.)  The 
public  credit  will  be  improved  by  maintaining  the  right  and  duty  of  the 
Government  to  act  as  custodian,  and  thus  public  policy,  good  morals 
and  the  rights  of  the  owners  of  bonds  be  promoted. 

A  learned  author  in  referring  to  '*  goods  unclaimed  in  the  hands  of 
some  trustee  or  bailee,  deposits  in  a  bank  •  •  •  where,  as  often 
happens,  the  rightful  owner  or  creditor  is  not  aware  of  his  rights,"  says : 

^*  It  may  be,  in  such  a  case,  that  the  owner  is  in  ignorance  of  his  rights, 
and  would  still  assert  his  rights  should  any  notice  reach  him;  or  it  may 
be  he  has  died. 

The  usual  consequence  is  that  the  party  who  should  have  handed 
over  the  goods,  or  paid  the  debt,  enjoys  ownership  and  dominion  with- 
OQt  the  trouble  of  making  a  discovery;  and,  profiting  by  time  and 
secrecy,  he  may  come  at  last  to  own  that  which  he  really  owed.  Over 
all  property  of  this  sort,  the  State,  as  trustee  for  the  true  owner,  should 
one  be  found,  otherwise  on  behalf  of  the  public,  may  properly  assume 
control,  and  that  legislation  reaches  in  this  direction  is  apparent  by 
reference  to  recent  acts  in  some  of  the  United  States,  which  require 
certain  corporations  to  publish  regular  lists  of  unclaimed  dividends  and 
deposits;  also  causing  goods  transported  by  common  carriers,  which 
remain  unclaimed  after  a  certain  period  to  be  advertised  and  sold  at 
auction,  the  proceeds,  after  the  payment  of  all  expenses  and  charges, 
to  be  turned  over  to  the  public  treasury"  (Schouler,  Personal  Property, 

If  no  owner  can  be  found,  it  is  much  more  reasonable  and  just  that 
the  whole  tax-paying  public  should  have  the  benefit  of  the  non-payment 
of  a  lost  bond  than  that  a  mere  accidental  finder  should  receive  from 
the  treasury  money  for  which  he  has  given  no  equivalent. 

And  it  has  been  said : 

"The  tendency  of  our  modem  jurisprudence  is  clearly  to  take  from 
the  individual  all  title  to  goods  abandoned,  lost,  and  stolen, — to  all 
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chattels,  in  fact,  which  appear  to  have  no  owner, — and  to  vest  the  priv- 
ileges, present  and  prospective,  of  a  finder,  in  the  State;  no  longer  the 
State  as  personified  in  a  monarch  who  grasps  at  the  property  for  the  per 
sonal  gratification  of  himself  and  his  favorites,  but  the  State  in  the^^ea- 
erous  and  enlightened  sense  of  the  public, — the  whole  people.  This  modern 
idea  is  tiieoretically  just;  just,  too,  in  \}Td^i\Q,^^ichere  the  expenses  of  seQur' 
ing  the  property  can-  be  Icept  down.  Policy,  and  the  clai  m  s  of  order  and  trau- 
quillity,  attbnled  the  early  justification  for  public  interference  with  imli- 
vulual  occupancy;  to  this  should  now  be  added,  the  desire  to  enrich  a 
whole  community  in  preference  to  single  members.  But  the  chief  glory  of 
our  modern  occupancy  legislation  appears  in  the  humane  and  just  regard 
which  is  paid  to  the  dispossessed  owner  toho  has  never  intended  abandmting 
his  fundamental  rights.  Some  of  the  old  feudal  expedients,  such  avS  a 
brief  prescription  for  clinching  a  thief's  title,  and  confiscation,  whereby 
the  king  himself  became  by  substitution  a  robber  of  the  goods  for  which 
his  subject  had  swung,  have  not  stood  the  modern  tests.  The  trueotcner 
ha^  now^  and  always  should  have  had,  a  fair  chance  to  regain  that  ichieh 
had  passed  from  him  without  his  consent;  not  even  the  careless  bona  Jide 
purchaser  standing  quite  as  securely  as  of  old.  Whenever  the  State  layn 
hold  of  the  vacant  goods,  it  is,  as  the  drift  of  American  legislation  plainly 
indixjates,  not  only  with  the  intent  of  subjecting  it  to  the  demands  of  the  true 
owner,  whoever  he  may  be,  but  likewise  instituting  a  proper  search  for  him ; 
the  chattel,  or  its  proceeds,  finally  reverting  to  the  public,  in  most  in- 
stances, by  a  title  paramount,  indeed,  to  that  of  the  privat-e  occupant, 
but  only  perfect  as  to  the  former  owner,  when  it  becomes  reasonably 
certain  that  no  one  exists  to  claim  on  liis  behalf,  or  there  has  been  a 
delinquency  in  asserting  his  right  tantamount  to  utter  abandonment  of 
title  "  (2  Schouler,  Personal  Property,  27). 

Thus,  upon  any  view  that  can  be  taken  of  the  claim  made  iu  this 
case,  it  is  confidently  believed  that  it  cannot  be  supported  by  law,  rea- 
son, or  justice. 

The  Secretary  of  the  Treasury  will  be  advised  to  retain  the  bonds.* 

Treasury  Department, 

First  Comptroller^^  Office,  May  14,  1884. 


•May  23(1,  18H4,  the  Hon.  Charles  J.  Folger,  Secretary  of  the  Treasury,  addreased  a  let- 
tor  to  tho  president  of  the  Fidelity  IiiHurance,  Trust,  and  Safe  Deposit  Compauy,  in 
which  he  said : 

"I  have  to  inform  you  that  the  question  whether  the  Government  can  conBiBtentiv 
with  its  obligations  to  pay  its  bonds  to  the  owners  thereof  return  the  bonds  in  ques- 
tion to  you  has  been  submitted  to  the  First  ComptroUer  of  the  Treasury  for  his  opin- 
ion. He  has  rendered  the  sarin*,  in  which  he  concludes  that  it  is  the  right  and  the 
duty  of  this  Department  to  retain  the  custody  of  these  securities  until  paynMjnt  is  de- 
manded by  the  rightful  owner.     In  this  conclusion  I  concur." 

The  Hon.  Secretary  then  copies  at  considerable  length  portions  of  the  opinion  of 

the  Comptroller,  and  concludes" his  letter  as  follows: 

"  In  accordance  with  th(»  recommendation  of  the  First  Comptroller  the  bondfthftTC 
been  stamped,  and  are  held  awaiting  proof  and  decision  of  ownerehip." 
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IN  THE  MATTER  OF 'THE  RIGHT  OF  A  CONTRACTOR,  WHO  HAS  CON- 
STRirCTED  NEW  WORKS,  AND  KEPT  THEM  IN  REPAIR  FOR  FIVE  YEARS 
TNDER  THE  ACT  OF  JUNE  11,  1878  (20  STAT..  106>,  "PROVIDING  A  PER- 
MANENT FORM  OF  GOVERNMENT  FOR  THE  DISTRICT  OF  COLUMBIA," 
TO  RECEIVE  THE  UNITED  STATES  OR  DISTRICT  OF  COLUMBIA  BONDS 
IN  WHICH  THE  TEN  PER  CENTUM  GUARANTEE-FUND  RETAINED  UNDER 
SAID  ACT  HAS  BEEN  INVESTED.^GUARANTEE-FUND  CASE. 


1.  Under  the  act  of  June  11,  1378  (20  Stat.,  106),  tbe  Commissioners  of  the  DiHtrict  of 

Columbia  have  the  sole  authority  to  invest  the  ten  per  centum  guarant«e-fund 
retained  under  said  act  in  the  public  securities  thereby  required. 

2.  Tbe  Commissioners  are  also  charged  by  law  with  the  duty  of  making  snch  final 

dinposition  of  this  fund  as  the  statute  authorizes. 

3.  J'b(*  legality  of  such  disposition  is  made  by  statute  subject  to  review  by  the  First 

Comptroller,  who  must,  thus,  decide  whether  a  contractor  is  entitled  to  receive 
the  bontU  in  which  the  guarantee-fund  has  been  invested,  or  to  be  paid  in  money. 
•I.  A  contractor  under  the  act  of  June  11, 1878  (20  Stat.,  106),  who  has  complied  with 
the  conditions  of  his  contract,  is  to  be  paid  in  moiiey,  from  the  proceeds  of  the  sale 
of  the  guarantee-fund-bonds,  ten  per  oentMm  of  the  contract-price  of  all  new 
works  completed  by  him. 

5.  Tbe  exMsntive  duties  imposed  by  the  st>atut<e'  on  the  District  Commissioners  and 

the  accounting  officers  of  the  Treasury  Department  require  the  exercise  of  judg- 
ment- and  discretion,  and  are  not  subject  to  any  judicial  control  or  review. 

6.  But,  after  this  executive  authority  has  been  finally  exercised,  a  contractor  dissatis- 

fied with  the  result  can  pursue  any  authorized  judicial  remedy,  which  is  subject 
to  no  executive  control  or  review. 

The  act  of  June  11, 1878  (20  Stat.,  106),  "  providing  a  permanent  form 
of  government  for  the  District  of  Columbia,^  authorizes  the  Goiumis- 
sioners  of  the  District  to  make  '^  all  contracts  for  the  construction,  im- 
provement, alteration,  or  repairs  of  the  streets,  avenues,  highways, 
alleys,  gutters,  sewera,  and  all  work  of  like  nature,"  within  said  District, 
and  provides  that — 

'^  Good  and  sufficient  bonds  to  the  United  States,  in  a  penal  sum  not 
le8S  than  the  amount  of  the  contract,  with  sureties  to  be  approved  by 
the  Commissioners  of  the  District  of  Oolumbia,  shall  be  required  from 
all  contractors,  guaranteeing  that  the  terms  of  their  contracts  shall  be 
•strictly  and  faithfully  performed  to  the  satisfaction  of  and  acceptance 
by  said  Commissioners;  and  that  the  contractors  shall  keep  new  pave- 
ments or  other  new  works  in  repair  for  a  term  of  five  years  from  the 
date  of  the  completion  of  their  contracts ;  and  ten  per  centum  of  the  cost 
of  all  new  works  shall  be  retained  as  an  additional  security  and  a  guar- 
antee fund  to  keep  the  same  in  repair  for  said  term,  which  said  per 
centum  shall  be  invested  in  registered  bonds  of  the  United  States  or  of 
the  District  of  Columbia,  and  the  interest  thereon  paid  to  said  con- 
tractors." 

November  1, 1878,  Walter  R.  Davies,  by  written  contract  with  the 
Commissioners  of  the  District,  agreed,  within  eighty  days, ''  for  the  con- 
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sideration  hereinafter  mentioned,"  to  lay  an  asphaltum  pavement  on  the 
carriage-way  of  E  street  between  5th  and  11th  ntreets,  northwest,  in 
Washington  City,  District  of  Colambia,  according  to  specifications.  The 
contra<5t  contains,  among  others,  two  conditions,  aa  follow  : 

''6.  Partial  payments  will  be  made  from  time  to  time,  dnrin^  the 
progress  of  the  work,  upon  the  certificate  of  the  Engineer  Commissiouer, 
and  payment  in  full  of  the  amount  due  will  be  made  upon  the  certificate 
of  the  Engineer  Commissioner  that  the  work  has  been  completed  and 
properly  executed,  excepting  the  reservations  hereinafter  named. 

"7.  Good  and  suflBcient  bonds  to  the  United  States  in  a  penal  kuiii 
equal  to  the  estimated  amount  of  the  contract,  with  sureties  to  be  ap 
proved  l»y  the  Commissioners  of  the  District  of  Columbia,  will  be  re- 
quired from  all  contractors,  guaranteeing  that  the  terms  of  their  coutrmt 
will  be  strictly  and  faithfully  performed  to  the  satisfaction  of  and  ac- 
ce[)tance  by  said  Commissioners;  and  that  the  contractors  will  keep 
new  pavements  or  other  new  works  in  repair  for  a  term  ot  five  years 
from  the  date  of  the  completion  of  their  contracts;  and  ten  per  centiiiii 
of  the  cost  of  all  new  works  will  be  retained  as  an  additional  secnrity 
and  a  guarantee  fund  to  keep  the  same  in  repair  for  said  term,  which 
said  per  centum  will  be  invested  in  registered  bonds  of  the  United 
States  or  of  the  District  of  Columbia,  and  the  interest  thereon  paid  to 
said  contractors." 

The  contract  also  contains  this  clause: 

^*  Second.  It  is  further  agreed  that  the  partj'  of  the  second  part  shall 
receiv^e  for  performing  the  aforesaid  work  the  sum  of  one  dollar  and 
seventy -five  ($1.75)  cents  per  square  yard.  Payments  to  be  made  in 
warrants  for  cash  upon  the  United  States  Treasury." 

Bond  was  given  for  the  faithful  performance  of  the  contract. 

February  11,  1880,  Hon.  A.  G.  Porter,  First  Comptroller,  by  letter  to 
the  First  Auditor  on  the  subject  of  the  proper  mode  of  investing  moneys 
retained  under  the  act  of  June  11,  1878  (20  Stat.,  106),  as  a  guarantee 
fund,  said  that: 

"The  act  requires  that  the  bond  [of  a  contractor]  shall  be  giveu  to 
the  United  States. 

''Should  it  become  necessary  to  bring  suit  thereon,  it  would  have  to 
be  instituted  in  the  name  of  the  United  States,  and,  therefore,  the  ad 
ditional  security  and  guarantee-fund  ought  to  be  in  the  possession  and 
under  the  control  of  the  United  States,  so  that,  in  case  of  a  judgment 
being  obtained  against  the  contractor,  the  guarantee-fund  might.  >t» 
far  as  necessary,  be  applied  by  the  United  States  to  the  payment 
thereof. 

"The  money  to  pay  for  the  work  having  been  advanced  and  char^red 
to  the  Comniissioiiers,  they  should  pay  the  contractor  ninety  percent,  ol 
the  (M)st  of  all  new  work,  retaining  ten  per  cent.,  as  required  by  the  JKt. 
This  ten  per  cent,  should  be  investiMl  by  them  in  registere<i  bonds  in  the 
name  of  tlie  Treasurer  of  the  United  States,  as  trustee  for  the  contraitnr. 
subject  to  the  provisions  of  section  5  of  the  act  of  Congress  appn)ved 
tiiiiie  II,  187S,  providing  a  permanent  form  of  government  for  the  I^i>- 
trirt  of  Columbia,  and  these  bonds  should  be  delivered  to  the  sitid 
TrcasiirtT  by  the  Coniniissr*)ners,  they  taking  his  receipt  therefor, 
('red it  can  then  be  iriven  to  the  Commissioners  for  the  disbursement 
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QiK>u  tbti  receipt  of  the  Treasurer,  and  the  interest  paid  to  the  cou^ 
tractors  as  required  by  law." 

October  29, 1880,  Davies  duly  assigned  to  A.  L.  Barber  &  Co.  all  hi» 
^'interest,  legal  and  equitable,  in  and  to  the  sum  of  1 1,633.54  retained  by 
said  Commissioners  on  account  of  said  contract,"  and  authorized  said 
Bjirber  &  Co.  to  "  receive  from  the  proper  officers  of  the  United  States 
the  interest  mow  due  and  hereafter  to  become  due  on  the  bonds  in  which 
6aid  sum  of  $1,633.64  is  invested  •  •  •  j  and  upon  the  expiration 
of  the  time  or  fulfillment  of  the  conditions,  for  which  said  bonds  may 
be  held,  the  said  A.  L.  Barber  &  Co.  ♦  •  •  are  authorized  to  ask 
for,  and  receive  of  the  United  States,  the  bonds  in  which  the  said 
$1,633.54  may  be  invested,  and  to  receipt  and  give  acquittances  for  said 
bonds  and  retained  fund,^ 

The  ten  per  centum  guarantee-fund  retained  amounted  to  $1,633.54. 
This  amount,  except  $43.22  thereof,  was  invested  in  registered  3.65 
bonds  of  the  District  of  Columbia,  amounting  to  $2,000,  in  the  name  of 
the  "  Treasurer  of  the  United  States  in  trust  for  W.  E.  Davies  under 
street  contract  No.  129,  or  assigns."  The  balance  of  $43.22  remaining, 
and  the  bonds,  are  in  the  possession  of  the  Treasurer  of  the  United 
States. 

January  28,  1884,  A.  L.  Barber  &  Co.,  by  letter  to  the  Secretary  of 
the  Treasury,  asked  him  to  cause  to  be  delivered  to  them  <<  the  bonds  in 
which  the  ten  per  centum  retained  on  said  contract  was  invested  by  the 
Treasurer  of  the  United  States." 

February  2, 1884,  the  Secretary  by  letter  asked  the  Commissioners 
whether  the  pavement  laid  by  Davies  under  his  contract  ^'has  been 
kept  in  repair,  as  required  by  the  terms  of  the  contract,  and  whether 
the  United  States  or  District  Commissioners  have  any  claim  on  the  re- 
tained x>eTcentage  claimed  by  the  assignees." 

February  6,  1884,  Hon.  J.  B.  Edmonds^  President  of  the  Board  of 
Commissioners  of  the  District  of  Columbia,  by  letter  to  the  Secretary 
of  the  Treasury,  said : 

'^  1st.  The  pavement  has  been  kept  in  repair  as  required  by  the  terms 
of  the  contract,  and  the  Commissioners  have  no  claims  on  the  ten  per 
(xntum  retained. 

2d.  But  the  Commissioners  deem  it  highly  important  that  the  bonds 
in  ^hich  this  ten  per  centum  was  invested  be  not  surrendered  until  it 
be  judicially  decided  that  the  contractor  is  legally  entitled  to  receive 
tbem,  and  that  he  is  bound,  under  all  circumstances,  to  receive  them  in 
foil  satisfaction  for  the  amount  originally  retained.  At  this  time,  it  is 
evidently  to  the  contractor's  interest  to  secure  the  bonds  in  which  a  re- 
tain wa8  invested  five  years  ago,  because  they  have  increased  largely' 
in  value;  but  five  years  hence  it  would  be  equally  to  the  contractor's 
interest  to  insist  on  the  payment  of  the  full  amount  of  a  retain  made 
to-day,  if  during  the  intervening  period  the  value  of  the  securities  in 
which  it  is  invested  should  fall  to  a  corresponding  extent.  It  is,  there- 
fore, deemed  necessary  to  have  a  judicial  determination  of  the  rights  of 
the  District  and  contractors  in  this  respect,  before  surrendering  the 
bonds,  or  anything  beyond  the  amount  aetuall}*  retained.    The  ques- 
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tioii  is  now  pending:  before  the  District  Court  and  an  early  decision  i:? 
anticipated."* 

In  the  meantime  it  is  snp^fjevsted  that  the  bonds  might  be  converted, 
the  sum  oripfinally  retained  paid  to  chiimant,  and  the  balance  held  in 
trust  until  the  matter  is  adjusted  by  the  court. 

The  Commissioners  desire  to  adcl  that  they  appear  to  be  the  persons 
held  responsible  under  the  law  for  all  matters  relating  to  District  con- 
trai'ts,  including  the  retention^  investment^  duA  final  payments  of  this  ten 
per  ventum^  and  that  the  bonds  are  held  in  the  Treasury  Dei^artment  iu 
trust  only." 

The  claimant  in  each  case  dismissed  his  petition  without  a  formal  de- 
cision. 

February  1),  1884,  the  papers  in  this  case  were,  by  the  Assistant  Sec- 
retary of  the  Treasury,  referred  to  the  First  Comptroller,  *'  for  his  cou 
sideration  and  recommendation." 

Hon,  A,  iS.  \\  or  thing  ton  ^  for  the  claimants: 

''I.  The  cotemporaneous  construction  of  the  statute  by  the  First 
Comptroller,  Secretary  of  the  Treasury,  the  Treasurer  of  the  United 
States,  and  the  District  Commissioners,  is  shown  bj"  the  facts  set  out 
on  pages  18  to  20  of  the  Third  Annual  Report  of  the  Treasurer  of  iht^ 
United  States  on  the  Sinking  Fund  and  Funded  Debt  of  the  District  of 
Columbia.  Many  sales  and  assignments  of  the  right  to  tliese  bonds 
have  been  made  by  the  various  contractors,  and  perhaps  most  of  tbera 
have  been  sold  to  purchasers  who  bought  them  on  the  faith  of  this  co- 
t-em poraneous  construction.  Among  these  bona  fide  purchasers  are 
Courtney  and  Messrs.  Barber  &  Co.,  in  the  two  cases  that  went  into 
court,  the  act  of  19th  July,  1876  (19  Stat.,  92),  relative  to  the  pav- 
ing of  Penuvsylvania  avenue,  contains  a  provision  sis  to  ten  per  cent,  of 
the  cost  being  retained  and  invested  in  bonds,  substantially  the  same 
as  that  involved  in  this  discussion,  except  that  the  term  during  which  the 
pavement  was  to  l>e  kept  in  rei)air  in  that  case  was  three  years  instead 
of  five.  At  the  expiration  of  the  term  of  three  years,  the  bonds  in  that 
ease  were  delivered  to  the  contractors  or  their  assignee  without  question. 
It  seems  never  to  have  occurred  to  anvbodv  in  that  case  that  the  Dis- 
trict  or  the  Government  had  any  claim  on  the  bonds. 

2.  If  Congress  had  intended  that  these  bonds  should  be  sold  at  the 
end  of  five  years,  and  that  the  contractors  should  have  neither  more  nor 
less  than  their  ten  per  cent.,  some  provision  would  have  been  made  for 
the  contingency  of  a  loss  on  the  bonds,  and  also  for  the  disposition  of 
the  profit  in  case  there  should  be  a  profit.  As  it  is,  if  there  should  he 
a  loss,  as  necessarily  must  sometimes  be  the  case,  there  is  no  fund  ffora 

*  Thin  Folates  to  each  of  the  proceodingH  in  mandamus  commenced  by  a  cootrat'tor 
in  the  Siipreuie.  Court  of  the  District  of  Columbia  againnt  the  Treasurer  of  the  United 
States  to  compel  him  to  assign  and  deliver  the  guarantee-fund  District  of  Coluiubi* 
bonds  to  the  claimant.     As  to  these  suits,  Mr.  Worthington,  in  his  letter  of  February 

21,  1884,  says: 

**At  the  conclusion  of  the  argument  in  the  two  cases,  it  was  apparent  •  •  •  that 
the  court  were  inclined  to  decide  iu  favor  of  the  District  Commissioners  on  the  qnestiuo 
of  their  right  to  the  control  of  the  bonds;  and  we  also  thought  that  the  court  were 
against  us  on  tin*  (luestion  of  our  right  to  the  bonds,  as  the  intimations  firom  the  b«*ufh 
were  to  the  elfettt  that  the  contractors  were  entitled  to  the  full  t«n  per  cent,  retainwi 
and  nothing  more,  and  that  if  there  was  any  protit  upon  the  bonds  growing  out  «f  their 
increase  in  value  during  the  tive  years,  that  protit  belongetl  to  the  District,  and  that  if 
there  was  anv  loss  the  District  should  bear  it." 
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wbicli  the  ten  per  cent,  can  be  made  good,  and  it  will  be  necessary  for  the 
contractors  to  go  to  Congress  to  get  an  appropriation.  So,  if  there  is  a 
profit,  to  whom  is  it  to  go  ?  to  the  United  States  or  to  the  District  of 
Colnmbia?  or  is  it  to  be  divided  between  them  in  some  unknown  ratio  t 
These  questions  would  naturally  have  occurred  to  any  one  framing  the 
statute  if  it  had  not  been  intended  that  the  bonds  should  go  to  the  con- 
tractors. 

3.  The  law  states  that  the  bonds  are  to  be  held  as  a  ^guarantee 
fund.'  Why  call  the  bonds  a  '  guarantee  fund,'  if  the  fund  in  fact  is  the 
ten  i>er  cent,  retained!  Why,  in  fact,  have  any  such  machinery  as  the 
purchase  of  the  3-65  bonds  about  the  matter  at  all  ?  Why  not  provide 
simply,  that  at  the  end  of  five  years  the  contractor  shall  receive  his  ten 
per  cent,  retained  less  the  amount  used  in  keeping  his  pavement  iu  re- 
I)air.  It  seems  to  me  absolutely  clear  that  the  effect  of  this  statute  is 
precisely  what  it  would  have  been  if  the  law  had  required  the  con- 
tractor, after  receiving  his  pay,  to  invest  ten  per  cent  thereof  in  3-(i6 
bonds  and  deliver  them  to  the  District  or  to  the  Treasurer  as  a  ^  guarantee 
iiind,'  &c.  If  that  had  been  done,  the  risk  would  have  been  run  of  the 
contractor  getting  his  money  and  not  delivering  the  bonds.  To  avoid 
that  risk,  in  my  judgment,  and  for  no  othcF  purpose  whatever,  it  was 
provided  that  the  ten  per  cent,  should  be  retained  and  invested  by  the 
District  or  the  Treasurer. 

4.  The  provision  that  interest  on  the  bonds  shall  be  paid  to  the  con- 
tractor seems  to  me  of  itself  to  be  decisive.  Why  pay  him  interest  on 
what  does  not  belong  to  him  f  If  the  ten  per  cent,  retained  is  his,  and 
not  the  bonds,  why  not  i>ay  him  interest  on  the  ten  per  cent,  f    •    •    • 

The  Treasurer  is  the  proper  person  to  hold  the  bonds  pending  the 
term  of  five  years,  during  which  they  are  to  be  held  as  a  *  guarantee 
fund.'  •  •  •  The  statutes  require  th^t  all  taxes  collected  by  the  Dis- 
trict shall  be  paid  into  the  Treasury  as  well  as  appropriations  made 
by  Congress  for  its  benefit,  and  shall  be  disbursed  by  the  Secretary  of 
the  Treasury  on  the  warrant  of  the  District  Commissioners.  Then,  when 
the  statute  says  that  'ten  per  centum  of  the  cost  of  all  new  works  shall 
he  retained,'  it  would  seem  that  Congress  could  have  meant  only  that  it 
shall  be  retained  by  him  who  has  it — that  is,  by  the  Treasurer,  and  mani- 
festly, whoever  is  directed  to  retain  it  is  also  directed  to  invest  it  in 
bonds.  There  is  little  room  for  construction  or  argument.  One  thing, 
however,  is  worthy  of  note :  that  is,  if  the  Commissioners  are  right  both 
as  to  the  custody  of  the  bonds,  and  as  to  the  disposition  to  be  made  of 
them,  the  District  would  be  enabled  to  make  a  profit  from  the  Govern- 
nient  in  this  way— one-half  of  the  retained  ten  per  cent,  comes  from  the 
United  States ;  but  as  the  District  would  hold  the  bonds  and  seU  them, 
it  would  receive  the  profit,  which  has  accrued  on  nearly  all  of  them,  and 
would  thus  be  enabled  to  speculate  with  the  moneys  of  the  United 
States." 

The  following  extract  is  taken  from  the  Report  of  the  Treasurer  of  the 
United  States,  above  referred  to : 

**  Section  5  of  the  act  of  June  II,  1878,  provides  that  *  ten  per  centum 
of  the  cost  of  all  new  works  shall  be  retained  as  an  additional  security 
ami  a  guarantee- fund  to  keep  the  same  in  repair  for  said  term,  which 
said  per  centum  shall  be  invested  in  registered  bonds  of  the  United 
States  or  of  the  District  of  Columbia,  and  the  interest  thereon  paid  to 
said  contractors.' 

I'nder  the  above  provision  the  Commissioners  of  the  District  of 
Columbia  invested  the  aggregate  amount  retained  from  the  contractors 
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in  bonds  of  the  United  States  and  of  the  District  of  Columbia,  which 
bonds  were  held  by  the  treasurer  of  said  District,  who  collected  tbe 
interest  and  divided  it  among  the  contractors  in  the  proportion  that 
each  was  entitled  to  receive. 

On  February  21,  1880,  the  First  Comptroller  of  the  Treasurj-  ad- 
dressed the  following  communication  to  the  Secretary  of  the  Treasury: 

*  I  have  the  honor  to  transmit  herewith  a  copy  of  a  letter  of  this 
office,  under  date  of  the  11th  instant,  to  the  First  Auditor  of  the 
Treasury,  relative  to  what  vouchers  should  be  furnished  by  the  Com 
missioners  of  the  District  of  Columbia  before  giving  them  credit  in 
their  accounts  for  the  disbursement  of  the  ten  per  cent,  which  sei'tion 
5  of  the  act  of  Congress  providing  a  ])ernianent  form  of  government 
for  said  District  requires  to  be  retained  and  invested  in  registered  houilj? 
of  the  Unite<l  States  or  of  the  District  of  Columbia,  and  the  interest 
thereon  paid  to  the  contractors.  And  1  would  recommend  tliat  the 
Treasurer  of  the  United  States  be  directed  to  receive  from  and  receipt 
to  the  Commissioners  of  the  District  of  Columbia  for  the  bonds  in  hi< 
favor,  as  trustee  for  the  several  contractors,  subject  to  the  provisions 
of  tlie  section  before  referred  to.' 

This  recommendation  of  the  First  Comptroller  having  been  approved 
by  the  Secretary,  the  District  Commissioners  turned  over  the  followini: 
to  the  lYeasurer  of  the  United  States: 

District  of  Columbia  "^tU")  per  cent,  reuisterod  bonds $.^1,imiii  ii* 

Disuict  of  (.'oluuil)ia  \iA)'>  i)e.r  cent,  coupon  bonds 1,4.'»'>  "" 

United  States  (;onH<dM,  19(17  (coupon) 'JO''  "* 

l'nite<l  8tat«'8  4  percent,  ref'undin*^  ctM'tilicates V^nv 

Cash M  '•:» 

The  registered  bonds  stood  in  the  name  of  the  treasurer  of  the  Dis- 
trict of  Columbia,  and  the  interest  checks  were  made  payable  to  his 
order,  but  there  was  nothing  on  the  bonds  to  sliow  under  what  con- 
tracts they  were  held.  Upon  receipt  of  the  securities  by  this  oflict*  the 
account  was  readjusted,  and  the  amount  due  under  each  contract  in 
vestiHl   separately ;   the  bonds   being  registered   in   the   imme  of  the 

*  Treasurer  U.  S.,  in  trust  for ,  under  street- contract  No. 

;'  the  interest  cliecks  being  drawn  in  accordance  with  the  iuscrip 

tion  in  the  bonds  and  indorsed  by  tiie  Treasurer  to  the  contractor  for 
whom  the  bonds  are  held  in  trust  or  to  his  assignee. 

In  order  to  make  this  readjustment,  the  Treasurer  was  obligeil  to  sell 
a  portion  of  the  above-described  securities ;  but  was  enabled  to  com 
plete  the  leadjnstment  not  only  without  loss  to  the  contractors  inter 
ested,  but  at  a  j)ositive  advantage,  by  reason  of  apjireciation  of  the 
bonds  in  which  the  investment  was  originally  made." 

Then  f()lh>ws  a  statement  showing  the  condition  of  the  investment>in 
bonds. 

ITou,  A.  G.  Rirhllc,  for  the  Commissioners  of  the  District  of  Colnuihi'- 

'*  The  fifth  section  of  the  act  of  June  11,  1878,  required  an  investiiienr. 
so  that  the  contractor  might  secure  interest,  while  the  District  receiveil 
security.  Ft  was  a  deferred  pa>  ment,  on  which,  in  consideration  '»f 
having  finished  to  the  acceptance  of  the  District,  he,  the  contractor,  ^'"^ 
entitled  to  interest.  He  miglit  never  receive  the  payment;  when  lif 
did  it  would  be  in  cash,  as  the  law  and  contract  recpiire.  The  bin\d^ 
were  the  property  of  the  District,  and  at  their  risk,  and  would  never 
become  the  property  of  the  contractor  in  any  event. 

That  this  thing  of  buying  and  holding  was  purely  the  work  of  the 
Commissioners,   the    whole   tilth    section  is  addressed  to  them.    Tht* 
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Treasurer  has  merely  the  custody  of  the  bonds,  for  the  District,  with  no 
power  in  the  premises,  save  on  the  warrant  of  the  Commilssioners.'' 

Hon.  J.  B.  Edmonds,  President  of  the  Board  of  Commissioners  of  the 
District  of  Columbia,  in  a  letter  to  the  First  Comptroller,  says  that : 

<'  Section  5  of  the  organic  act  and  the  ten  per  cent,  clause  relate  to 
tbe  Commissioners.  The  ten  per  centum  is  to  be  retained  and  invested 
by  them.  They  having  no  convenient  place  for  keeping  such  securities 
ailow  them,  and  gladly  so,  to  be  kept  by  the  U.  S.  Treasury.  No  duty 
is  ilevolved  by  law  thereby  upon  the  Treasury,  except  to  deliver  or  sell 
the  bonds  upon  the  order  of  the  Commissioners,  or,  if  they  and  the  con- 
tractors disagree,  upon  an  order  of  court.  This,  in  brief,  is  the  position 
of  the  Commissioners,  and  such  no  doubt  is  the  view  of  the  three  judges 
who  had  the  case  before  them.  The  Commissioners  assume  that  the 
opposite  must  be  very  clear  or  the  Treasury  will  leave  the  case  to  the 
courts.  It  would  seeiu  to  the  Commissioners  that  further  argument  by 
tbem  is  not  necessary.  If  the  Treasury  Department  differs  from  them 
altogether,  they  ask  such  timely  notice  as  will  enable  them  to  bring  the 
questions,  if  possible,  before  the  courts  for  an  authoritative  decision." 

Hon.  Randolph  Coyle,  Assistant  to  the  Attorney  of  the  United  States 
for  the  District  of  Columbia,  who  appeared  for  the  Treasurer  of  the 
United  States  in  proceedings  in  mandamus  against  him  in  the  Supreme 
Court  of  the  District  in  relation  to  the  bonds  in  question,  reported  to 
biiD  the  points  of  the  argument  of  said  Assistant  Attorney  in  said  pro- 
ceedings as  follow : 

''  1st.  That  the  organic  act  of  the  District,  and  especially  Section  4, 
clearly  manifested  an  intention  that  all  the  fiscal  operations  of  the  Dis- 
trict should  be  carried  on  in  subordination,  or  at  any  rate  under  the 
safeguard  of  accountability  to  the  Treasury  Department,  which  Depart- 
ment was  made  the  depository  of  all  the  moneys  of  the  District  and  of 
those  of  the  United  States  appropriated  towards  the  expenses  of  the 
District. 

2d.  That  under  Section  1305  of  the  Revised  Statutes  United  States 
the  Treasurer  was  the  proper  custodian  of  the  moneys  of  the  United 
States,  including  as  well  those  which  were  the  absolute  property  of  the 
United  States  as  those  merely  on  deposit  with  the  United  States. 

3d.  That  inasmuch  as  one  clause  of  Section  5  of  the  ^  organic  act'  pro- 
vides that  all  payments  on  account  of  work  done  under  the  pro\i8ions 
of  tbe  act  shall  be  made  by  the  Secretary  of  the  Treasury  on  the  war- 
rant of  the  Commissioners  *  in  such  amounts  and  at  such  times  as  they 
may  deem  safe  and  proper  in  view  of  the  progress  of  the  work,'  and 
another  clause  of  the  same  section  provides  '  ten  per  centum  of  the  cost 
of  all  new  work  shall  be  retained  as  an  additional  security  and  guaran- 
tee fund  to  keep  the  same  in  repair  for'  [the  term  of  five  years].  The 
Commissioners  could  not  lawfully  draw  for  more  than  ninety  (90)  per 
cent  of  the  cost  of  any  such  new  work,  and  that  when  the  law  said  the 
other  ten  (10)  per  cent,  was  to  be  '  retained '  it  meant  that  it  was  to  re- 
main where  it  was,  to  wit,  in  the  hands  of  the  Treasurer,  and  when  the 
law  farther  directed  that '  said  per  centum  shall  be  invested'  in  certain 
kind  of  bonds,  it  meant  that  the  investment  should  be  made  by  the  offi- 
cer who  had  'retained'  the  money — that  is  to  say,  by  the  Treasurer,  who 
became,  therefore,  the  lawful  custodian  of  the  bonds." 
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Opinion  by  William  Lawbence,  First  Comptroller. 

The  acf.  of  June  11, 1878  (20  Stat,  106),  "  providing  a  permanent  luru. 
of  government  for  the  District  of  Columbia,"  requires  that: 

^'Teu  per  centum  of  the  cost  of  all  new  works  shall  be  retained  a^  u 
additional  security  and  a  guarantee  fund  to  keep  the  same  in  repair  for 
[five  years]  •  •  •  which  said  per  centum  shall  be  invested  in  j^p 
istered  bonds  of  the  United  States  or  of  the  District  of  Columbia,  aiKi 
the  interest  thereon  paid  to  said  contractors." 

The  '*new  works"  constructed  by  Walter  K.  Davies,  under  the  tvu 
tract  of  November  1, 1878,  have  been  kept  in  repair  for  five  years,  and 
the  retained  ten  per  centum  amounted  to  $1,633.54,  which  was  invest*^ 
in  $2,000  of  3-65  District  of  Columbia  bonds,  leaving  a  surplus  of  $43.22. 
all  held  by  the  Treasurer  of  the  United  States.  A.  L.  Barber  &  Co.,  u 
assignees  of  Davies,  have  asked  the  Secretary  of  the  Treasury  to  caa:«« 
the  bonds  to  be  assigned,  and  the  surplus  of  $43.22  to  be  paid  to  tbem. 

It  is  inferred  from  the  letter  of  the  President  of  the  Board  of  Com- 
missioners of  the  District  of  Columbia,  of  February  6,  1884,  that  they 
insist,  (1)  that  they  are  responsible  under  the  law  for  all  matters  relat- 
ing to  District  contracts,  including  the  retention,  investment,  and  final 
payments  of  this  ten  per  centum  ;  (2)  that  the  bonds  held  by  the  Treas- 
urer shall  be  converted  into  money,  and  the  sum  originally*  retained, 
$1,633.54,  shall  be  paid  from  their  proceeds  to  the  claimants;  and  (3i 
that  the  residue  of  the  proceeds  shall  be  held  in  trust  until  the  rigbt^ 
of  the  claimants  are  adjusted  by  a  judicial  determination. 

The  questions  thus  presented  will  be  considered  in  the  order  stated: 

I.  It  is  the  duty  of  the  District  Commissioners,  and  they  have  the 
sole  authority,  under  the  act  of  June  11,  1878  (20  Stat.,  106),  (1)  to  in 
vest  in  registered  bonds  of  the  United  States  or  of  the  District  of  C<v 
lumbia  the  ten  per  centum  of  the  cost  of  all  new  works  retained  as  an 
additional  security  and  a  guarantee-fund  to  keep  the  same  in  repair  for 
five  years;  and  (2)  to  control  the  payment,  to  contractors,  of  the  yvy 
ceeds  of  such  investment,  subject  to  the  revision  of  the  proper  account- 
ing officers. 

1.  As  to  the  investment.  The  statute  requires  said  retained  fund  to  be 
so  invested,  but  does  not  say  by  whom.  The  authority  of  the  ConiniL^ 
sioners,  however,  is  necessarily  inferred  from  the  act,  and,  if  not  so,  is  an 
iwctdfew^  of  powers  given  to  them  and  of  duties  required  of  them.  They 
are  authorized  and  required  to  make  contracts  for  new  works,  to  make 
payments  to  contractors  therefor,  and  to  "have  entire  control  of  and 
make  all  regulations  which  they  shall  deem  necessary  for  keepinir  in  re- 
pair the  streets,  avenues,  alleys,  and  sewers  of  the  city  [of  Washington], 
and  all  other  works  •  •  •  intrusted  to  their  charge  by  •  •  • 
Congress"  (Act  June  11,  1878 — 20  Stat.,  102;  and  see  and  compare  Act 
June  20,  1874—18  Stat,  116;  Act  February  21, 1871—16  Stat.,  42fn  "^tH*. 
37;  Rev.  Stat.,  relating  to  District  of  Columbia,  77).  The  Commission- 
ers are  made,  by  many  provisions  of  statutes,  the  general  executive  offi- 
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cers  of  the  muDicipal  corporation  into  whicb  the  District  government 
ban  been  organized.  It  is,  thus,  apparent  that  some  official  authority 
must  invest  and  control  the  guarantee  fund ;  and  the  inference,  that  the 
statute  gives  this  power  to  the  Commissioners,  is  entirely  natural  and 
proper.  The  statute  declares  that  bonds  "shall  be  required  from  all 
contractors,  guaranteeing  that  the  terms  of  their  contracts  shall  be 
strictly  •  •  •  performed."  It  says  that  the  sureties  thereto  are 
**  to  be  approved  by  the  Commissioners,"  but  does  not  specify  what 
officers  shall  require  the  bonds  to  be  given ;  yet,  it  has  never  been 
doubted  that  the  Commissioners  are  charged  with  this  duty.  In  the 
same  connection,  and  as  part  of  the  provisions  relating  to  the  making 
of  contracts  and  to  the  paying  of  the  authorized  cost  thereof,  is  the  pro- 
vi.sion  requiring  the  retention  and  investmeiit  of  the  ten  per  centum  guar- 
antee-fund. It  is  clear  that  these  are  recognized  as  duties  of  the  Com- 
missioners.  Even  without  such  recognition  they  are  incidents  of  the 
general  power  to  make  contracts  for  works  and  to  pa}'  the  cost  thereof. 
It  is  well  settled  that  incidents  are  supplied  by  intendments  Quando 
lex  aliquid  cancedity  eancedere  videtur  et  tdf,  per  quod  devenitur  a4  illud 
(Potter's  Dwarris,  Statutes,  123).  And  this  is  all  the  more  certain  since 
the  statate  has  not,  in  terms  or  by  implication,  given  this  power  to,  nor 
recognized  its  existence  in,  any  other  officer.  The  Commissioners  had 
fall  anthoiity  to  authorize  the  investment  to  be  made  in  the  name  of 
the  Treasurer  of  the  United  States,  as  trustee  (Agency -Delegation  case, 
3  Lawrence,  Compt.  Dec,  63). 

2.  As  to  the  disbursement  of  the  fund.  Upon  the  principles  already 
stated,  the  Commissioners  of  the  District  are  charged  with  the  duty  of 
making  such  final  disposition  of  this  fund  as  the  law  authorizes.  That 
irt,  if  the  bonds  in  which  the  fund  is  invested  are  to  be  sold,  and  the 
proceeds  are  to  be  "deposited  to  the  credit  of  the  Treasurer  of  the 
United  States  in  the  Treasury"  (Act  March  3, 1879, 20  Stat.,  410),  these 
duties  must  be  performed  by  the  Commissioners,  or  under  their  direc- 
tion :  if  the  bonds  have  become  the  property  of  the  contractor,  or  his 
assignee — the  purchaser  of  whatever  right  the  contractor  had — they 
mast  be  assigned  by  the  Treasurer,  holding  the  legal  title,  upon  the 
order,  or  by  direction,  of  the  Commissioners.  This  must  be  so  for  rea- 
Bons  already  stated,  and  because  the  Commissioners  are  required  to  de- 
cide, at  least  in  the  first  instance,  whether  the  works  have  been  kept  in 
repair,  as  the  law  directs.  But  it  does  not  follow,  that  any  decision, 
which  may  be  made  by  the  Commissioners,  as  to  whether  a  contractor 
is  entitled  to  the  aroonnt  of  the  ten  per  centum  guarantee-fund  in 
money,  or  in  the  bon4is  into  which  it  has  been  converted,  is  conclusive 
on  the  accounting  officers.    The  statute  provides  that: 

"The  accounts  of  said  Commissioners,  and  the  tax-collectors,  and  all 
other  officers  required  to  account,  shall  be  settled  and  adjusted  by  the 
accounting  officers  of  the  Treasury  Department"  (Act  June  11,  1878— 
20  Stat.,  105,  sec.  4). 
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Thus,  the  action  of  the  Commissioners  is  expressly  made  subject  to 
review  by  the  First  Comptroller,  who  must  necessarily  decide  wbetlur 
payments  made  either  in  money  or  in  bonds  are  lawful;  and  this  de- 
cision is  conclusive  on  the  Commissioners,  not  merely  by  statute  (Rev. 
Stat.,  191),  but  without  it,  on  the  general  principle,  that,  when  a  statute 
gives  to  a  designated  officer  a  specified  authority  to  be  exercised  in  his 
discretion  and  on  his  judgment,  his  action  is  final  and  conclusive,  unless 
provision  is  made  for  a  review  of  it  (3  Lawrence,  Compt.  Dec.,  lutrixl, 
XXX,  citing  authorities).  It  is  by  reason  of  this,  that  a  proper  nsa^re 
has  grown  up,  of  asking  the  opinion  of  the  Comptroller  in  advance  of 
payment  in  many  cases.  But  the  duty  of  making  whatever  payment 
may  be  authorized,  or  of  directing  whatever  action  may  be  laicfuUi/ 
taken  as  to  the  disposition  of  the  guarantee-fund,  is  devolved  on  the 
Commissioners. 

11.  Under  the  act  of  June  U,  1878  (20  Stat.,  106),  contractors,  who 
have  constructed  and  kept  in  repair  new  works  as  therein  required,  are 
not  entitled  to  the  registered  bonds  of  tlie  United  States  or  of  the  Dis- 
trict of  Columbia,  in  which  the  ten  2)er  centum  guarantee-fund  retained 
under  said  act  has  been  invested;  but  said  bonds  are  to  be  convert t*d 
into  money  under  the  authority  of  the  Commissioners  of  the  District, 
and  from  the  proceeds  they  are  to  pay  said  contractors  a  sum  of  mom  y 
equal  to  the  amount  of  the  ten  per  centum  retained.  The  reasons  which 
support  this  view  seem  conclusive : 

1.  This  is  the  necessary  effect  of  the  contract  in  this  case.  It  ex 
j)res.sly  provides,  that  the  contractor  '*  shall  receive  for  performiufr  the 
•  •  •  work  the  sum  of  one  dollar  and  seventy-five  tents  per  square 
yard — payments  to  be  made  in  warrants  for  cash  upon  the  United 
States  Treasury  " — and  that  '*  partial  payments  will  be  made  from  time 
to  time,  during  the  progress  of  the  work,  *  •  •  and  payment  \n 
full  of  the  amount  due  will  be  made  upon  the  certificate  of  the  Engineer 
Commissioner  that  the  work  has  been  completed  and  properly  exeeutctl. 
exce|)ting  the  reservations  hereiuafter  named."  Thus,  it  is  clear,  that 
tlie  wh'  le  price  to  be  paid  is  $1.75  per  square  yard;  that  all  payments 
are  to  be  made  "in  svaiiants  for  cash'^^',  that  *' partial  payment^,'' an«  I 
"I)ayiiient  in  full'' excepting  the  reservation  of  ten  per  centum,  tlM'^"' 
payments  being  90  per  centum  of  the  whole  sum  at  81.75  per  square 
yard — are  to  l)i*  mad(»  upou  the  (certificate  of  the  Engineer  Commissioner: 
and  that  the  final  payment  of  the  retained  ten  2)er  centum^  which  i^^ 
eovertnl  by  the  t*xpiessi<>u  **  reservations  hereinafter  uame<l,"  is  to  l»e 
made,  ceitainly  in  one  particular,  precisely  as  the  other  payments — that 
is,  '"  in  warrants  for  cash.''  A  payment  in  bonds  would  not  be  a  imv 
nu'ut  in  cash.  The  contract  says  that  i>ayments  of  a/f  shall  lHMiia<!t' 
in  cash — it  is  nowliere  said  that  any  part  may  be  paid  in  bonds.  The 
whole  ]mcv  is  to  be  jjl.75  per  sijuare  yard:  if  ten  per  centum  of  ihi'^ 
be  paid  in  bonds,  the  total  payment  will  exceed  in  value  this  price,  since 
bonds  are  w(u^th  a  premium  of  fifteen  per  cent.;  and  if  they  should  fa!! 


Manner  of  Payment  of  District  Contractors — Ouarantee-Fund  Oase,    219 

■ 

below  par,  the  contractor  would  not  receive  the  full  value  of  the  con- 
tract— "  cost.''  The  contract  further  says  that  '*  ten  per  centum  of  the 
cost  of  all  new  works  will  be  retained  as  *  *  *  a  guarantee  fund." 
This  recognizes  the  contract  price  of  $1.75  per  square  yard  as  the  total 
costj  and  it  is  this  cost  in  cash  which  the  contractor  is  to  receive. 

2.  The  statute  is  equally  explicit  (act  June  11, 1878—20  Stat.,  106). 
it  provides  that*' the  co«t  of  laying  down  •  •  •  pavements  •  •  • 
»u(l  other  works  •  •  •  shall  be  paid  for  in  the  following  [1]  propor- 
tions and  [2]  manner : 

As  to  the  proportions^  it  specifies  the  share  to  be  paid  by  street- 
railway  companies,  by  the  United  States,  and  by  the  District  Govern- 
ment.    As  to  the  "  mAinner''^  of  payment,  it  is  declared  that : — 

^"All  payments  shall  be  made  •  •  •  on  the  •  •  •  order  of 
tl»e  Cooimissioners  *  •  *,  in  such  amounts  and  at  such  times  as  they 
may  deem  safe  and  proper  in  view  of  the  progress  of  the  work'*;  "  and 
teupereen^tfutof  the  co»^  of  all  new  works  shall  be  retained  as  •  •  •  a 
guarantee  fund  to  keep  the  same  in  repair  for  said  term  [of  five  years], 
which  said  per  centum  shall  be  invests  in  registered  bonds  of  the  United 
States  or  of  the  District  of  Columbia  and  the  interest  thereon  paid  to  said 
contractors/^ 

It  is  nowhere  said,  that  the  bonds  shi\l\  at  any  time  be  paid  to  thecon- 
tnictor.  Special  provision  is  made  for  the  payment  of  interest  to  con- 
tractors, as  compensation  for  the  five  years' delay  in  the  payment  of  the 
ten  per  centum  retained  of  the  '^cost^  of  new  works.  And  this  special 
pn)vision  is  necessary,  because  the  bonds  are  not,  and  cannot  be,  in  any 
event  the  property  of  the  contractor.  If  they  became  At>  property,  even 
fiubject  to  a  claim  for  keeping  works  in  repair,  no  provision  requiring 
interest  to  be  paid  to  him  was  necessary,  since  nothing  is  to  be  retained 
but  *'  ten  per  centum  of  the  cost  of  all  new  works"-  -that  is,  the  principal 
sum  of  the  ten  per  cmtum.  The  interest  on  the  bonds  is  an  accessory 
thereof;  but  the  right  to  the  interest  so  given  by  statute  to  the  con- 
tractor  does  not  in  the  least  indicate  that  he  is  the  owner  of  the 
principal — the  bonds — because  (1)  the  ownership  of  the  interest  is 
specially  given  by  statute  to  the  contractor,  while  that  of*  the  bonds  is 
not ;  and  because  (2),  on  gcTieral  principles,  the  right  to  the  accessory 
does  not  carry  with  it  the  right  to  the  principal — accessorium  \ion  trahit 
principale — accessorium  non  ducit  sed  sequitur  suum  principale  (Broom, 
Lejral  Max.,  492). 

3.  There  has  been  no  contemporaneous  construction,  in  favor  of  the 
view  that  contractors  are  entitled  to  the  bonds,  which  will  support  such 
claim.  Under  the  act  of  July  19,  1876  (19  Stat.,  92),  the  bonds  therein 
mentioned  were,  "without  question,"  delivered  to  contractors.  The 
First  Comptroller,  in  his  letter  of  February  11,  1880,  advised  that  the 
guarantee-fund  should  be  invested  by  the  Commissioners  "in  registered 
honds  in  the  name  of  the  Treasurer  of  the  United  States,  as  trustee  for 
the  contractor,  subject  to  the  provisions  of  section  5  of  the  act  of  •  •  • 
June  11, 1878.^    The  form  of  trust  inscribed  in  the  bonds  seems  to  favor 
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the  claim  for  them  ;  but  it  is  certain  that  this  form  is  not  correct.  So  far 
as  the  interest  on  the  bonds  is  concerned,  the  trust  is  for  the  contractor. 
So  far  as  it  is  indemnity  to  keep  works  in  repair,  the  United  States  is 
the  beneficiary  as  to  one-half,  and  the  District  as  to  the  other  half.  The 
trust  declared  in  the  bonds  should  have  been  "  under  the  contract  (de- 
scribed) for  the  purposes  required  by  it  and  the  act  of  June  11,  1878." 
The  form  of  the  trust  which  was  inscribed  in  the  bonds  cannot  change 
its  real  character  or  effect,  as  prescribed  by  law.  And  it  is  apparent 
that  the  ultimate  right  to  the  bonds  was  not  considered  or  decided  under 
the  act  of  July  19,  1876. 

When  Saft'ord  &  Co.'s  case  (1  Lawrence,  Compt.  Dec,  2d  ed.,  202) 
was  decided  under  the  latter  act,  all  parties  in  interest  conceded,  *' with- 
out question,"  that  the  bonds  were  to  be  delivered  to  the  proper  claim- 
ant. The  only  question  in  controversy  was  as  to  the  rightful  claimant. 
No  other  question  was  decided.  The  present  question  was  not  consid- 
ered in  that  case.  It  did  not  pass  in  rem  judicatamj  and  the  contract  in 
that  case  was  not  precisdy  in  the  same  form  as  the  contract  in  this  case. 
There  has  been  no  decision  by  the  Comptroller  of  the  question  now  pre- 
sented under  the  act  of  June  11,  1878.  He  advised  that  the  trust  be 
made  ''  subject  to  the  provisions  of  section  5  of"  this  act.  There  has  been 
no  usage  on  this  subject  so  long  continued  as  to  establish  a  rule  of  law 
on  the  present  question.  The  whole  question  is  now  open  for  the  opin- 
ion of  the  First  Comptroller,  the  only  officer  who  can,  in  the  settlement 
of  the  accounts  of  the  Commissioners,  finally  decide  such  question,  so  l^r 
as  tiie  Executive  branch  of  the  Government  is  concerned.  And  it  must 
be  held,  that  the  claimants  in  this  case  are  not  entitled  to  the  bonds, 
but  that  thev  shall  be  sold  under  the  direction  of  the  Coniuiissioiiere; 
that  the  whole  proceeds  shall,  as  ''revenues  of  the  District,  •  •  • 
be  dejiosited  to  the  credit  of  the  Treasurer  of  the  United  States  in  the 
Treasury  (Act  March  3, 1870—20  Stat.,  410;  Act  June  11, 1878,  Id.,  105, 
sec.  4) ;  and  that  the  claimants  shall  be  paid  in  money  $1,633.54. 

III.  The  surplus-proceeds  of,  or  profits  on,  the  sale  of  the  guarantee- 
fund  bonds  after  paying  the  amount  due  to  the  claimants,  become  •* rev- 
enues of  the  District"  (Act  March  3,  1870—20  Stat.,  410;  Act  June  11, 
1878,  Id,,  105,  sec.  4),  at  least  to  the  extent  of  one-half;  and  the  remain- 
ing haJf\  having  resulted  from  appropriations  from  the  Treasury  of  the 
United  States  (Act  June  11, 1878—20  Stat.,  104,  sec.  3),  may,  perhaps,  Ihj 
claimed  by,  and  as  belonging  to,  tlie  United  States.  As  to  thesurpl'is- 
proceeds  or  ])ro(its  mentioned,  the  Commissioners  of  the  District  have 
''  suggested"  that  the  same  be  ^*  hehl  in  trust  until  the  matter  [of  their 
dis]K)siti()n]  is  adjusted  by  tlie  court." 

1.  There  is  no  authority  by  which  su(;h  surplus- proceeds  or  pr«>lits 
can  be  so  **  held  intrust."  The  hiw  has  imposed  executive  duties  on 
the  Commissioners  of  the  District  as  to  the  guarant^».e-fund  bonds  and 
their  pror-eeds,  which  duties,  subject  to  the  authorized  review  by  the 
accounting  officers,  said  Commissioners  are  required  to  perform;  ami. 
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as  to  any  matter  requiring  the  exerciHe  of  diKcretiou  and  judgment,  nei 
ther  they  nor  the  accounting  ofticera  are  subject  to  any  judicial  deter- 
miuation,  direction,  control,  or  review.  The  Conntitution  has  wisely 
made  executive  officers,  in  the  performance  of  such  duties,  indejiendeut 
of  the  courtM,  and  with  equal  wisdom  has  given  to  the  courts  powers  to 
be  exercised  and  duties  to  be  performed  equally  independent  of  excH^a- 
tive  determination,  direction,  control,  or  review.  In  some  cases,  when 
tlie  rights  of  claimants  have  been  denied  by  executive  officers,  the 
courts  may  furnish  relief  wholly  without  reference  to  the  opinions  or 
judgment  of  such  officers.  But  in  such  cases  judicial  authorit3*  begins 
alter  executive  authority  ends.  Judicial  authority  so  exercised  is  not  a 
review  or  reversal  of  what  executive  officers  have  done,  because  from  the 
action  of  the  latter  no  api>eal  lies  to  any  court,  nor  is  such  action  con- 
trolled by  writs  of  certiorari  or  of  error ^  or  by  other  reviewing  process: 
A  judicial  remedy  is  simply  affoitled  in  the  exercise  of  a  separate  and 
independent  jurisdiction.  These  questions  have  be^n  elsewhere  suffi* 
cieiitly  discussed  (Keyser's  case,  4  Lawrence,  Compt.  Dec,  203 ;  3  Law- 
rence, Compt.  Dec.,  Introd.,  xxxix ;  Saftbnl  &  Co.'s  case,  1  Lawrence, 
Compt.  Dec,  2d  ed.,  262). 

2.  It  follows,  that  the  duties  of  the  Commissioners  are,  to  sell  the 
bonds  in  this  case,  to  cause  the  proceeds  as  *^  revenue  of  the  District  '^ 
to  "  be  deposited  to  the  credit  of  the  Treasurer  of  the  United  States  in 
the  Treasury"  (Act  March  3, 1879—20  StAt.,  410;  Act  June  11, 187i^— M., 
105,  sec.  4),  and  to  pay  the  claimants  $1,633.54,  being  the  amount  of  ten 
per  centum  of  the  cost  of  the  work,  retained  as  the  guarantee-fund. 

3.  The  appropriation  for  the  payment  of  work  performed  under  the 
contract  in  this  case  was  made  by  the  act  of  June  20,  1878  (20  Stat., 
208),  and  the  deficiency  act  of  March  3, 1879  (/d.,  416).  The  whole  ap- 
propriation for  '*  new  works"  under  these  acts  has  been  exhausted.  The 
ten  per  centum  guarantee-fund  taken  from  the  appropriation,  having 
been  invested  in  District  and  United  States  bonds,  the  accounts  of  the 
Commissioners  of  the  District  as  to  that  appropriation  have  been  closed. 

IV.  The  question  of  Treasury  Department  practice  is  now  to  be  set- 
tled as  to  the  proper  mode  of  disposing  of  and  keeping  the  accounts  relat- 
ing to  the  (Tuarantee-fund  bonds. 

The  obaracter  of  the  appropriation  made  by  the  acts  of  June  20,  1878 
(20  Stat.,  208),  and  March  3, 1879  {Id.^  416),  is  to  be  determined  from 
those  acts  read  in  connection  with  the  acts  of  June  11, 1878  (Jrf.,  105, 
106),  and  March  3,  1879  (Id,,  410). 

Ninety  per  cent,  of  the  appropriation  made  for  the  construction  of 
'^new  works"  is  simply  an  ordinary  ^^  annual  appropriation.^  The  re- 
maining ten  per  centum  for  the  guarantee-fund  is  equally  an  ^^annnal 
appropriation^  to  be  invested  in  guarantee-ftind  bonds.  Thus,  the  whole 
appropriation  made  by  said  acts  of  June  20, 1878,  and  March  3, 1879,  is 
annual,  and,  as  heretofore  shown,  has  been  finally  disposed  of.  The 
separation  into  parts  is  now  made,  because,  by  the  four  several  acts 
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last  above  nieutioned  and  section  3618,  of  the  Revised  Statutes,  au- 
thority is  given  to  sell  the  guarantee-fund  bonds  and  dispose  of  the 
proceeds.  Said  a<5t8  require  an  amount  equal  to  ten  per  centum  of  the 
cost  of  the  *'new  works"  to  be  "invested  in  registered  bonds,"  aod  to 
"be  retained  as  *  •  •  a  guarantee-fund  to  keep  the  same  [** new 
works"]  in  repair  for  s^iid  term"  of  h\e  years  "from  the  date  of  the 
completion  of"  the  contracts.  These  acts  authorize  a  sale  of  j>aid 
guarantee-fund  bonds  as  "})iiblic  property";  require  the  proceeds  to 
"be  deposited  to  the  credit  of  the  Treasurer  of  the  United  States  in  the 
Treasury"  (Act  March  3,  1879—20  Stat.,  410),  as  a  "revenue"  of  the 
District  to  "  be  drawn  therefrom  upon  requisition  of  the  Commissioners 
•  *  •  specifying  the  appropriation  upon  which  the  same  is  drawn '^ 
(Id.)]  and  also  require  the  gross  x>roceeds  to  be  applied  in  the  order 
stated  to  three  objects,  as  follows: — 

(1)  To  pay  the  cost  of  keeping  "new  works"  in  repair  for  five  years, 
not  exceeding  ten  per  cenUnn  of  the  con  tract -price  of  such  works,  if 
contractors  fjiil  to  do  so;  o?*,  in  case  of  performance  of  the  contracts; 

(2)  To  pay  each  contractor,  who  has  complied  with  his  contract  and 
kept  his  works  in  repair  for  five  years,  the  retained  ten  per  centum  of 
the  contract-price  of  "  new  works,"  and 

(3)  To  dispose  of  the  surplus-proceeds,  or  profits  arising  from  the  sale 
of  the  bonds,  if  any,  as  required  by  section  3618  of  the  Revised  Stdt 
utes. 

From  the  authority  to  thus  sell  the  guarantee-fund  bonds  and  dis- 
pose of  the  gross  proceeds,  there  arises  by  inference,  if  not  in  express* 
terms,  an   appropriation,  no<  necessarily  of  aZZ  such  proceeds,  but  o»/y 
of  80  much  thereof,  as  may  be  nece«sary  to  meet  the  first  two  of  the 
three  objects  mentioned.     As  to  the  residue  or  surplus  proceeds,  if  any, 
no  appropriation  is  made — ii  is  simply  subject  to  the  operation  of  sec- 
tion 3618  of  the  Revised  Statutes.     In  resi)ect  to  the  first  two  objeits 
stated,  the  Oommissionere  of  the   District  are  charged  with  a  trast  or 
iluty,  fi-om  said  gross  proceeds  to  apply  a  sufticient  amount  to  njeet 
tliese  two  objects,  as  to  each  contract  m  the  order  statM.     That  is,tiiat 
portion  of  the  guarantee-fund  arising  under  any  one  contnMJt  is  to  In* 
applied,  (1)  to  keep  the  works  made  under  it  in  repair,  to  the  extent 
stated;  then  (2)  to  pay  the  contractor  ten  per  centum  of  the  contract- 
price,  lewB  any  sum  expended  in   repairs,  and   finally  (3)  to  dispose  ot 
the  svrplufi,  if  any  (as  to  which  no  appropriation  is  made),  as  requiivd 
by  section  3C1S  of  the  Revised  Statutes,     liut,  as  contracts  may  not  id! 
be  rniide,  nor  works  under   them   completed,  at  the  same  date,  and  as 
tht're  may  be   surplus- procH'eds  or  profits  arising  from  the  guarantee- 
fund  bonds   under  one  contrnet,  an<l  a  loss  arising  on  the  sale  of  siiili 
bonds  under  other  contracts,  made  under  the  appropriation  for  *' new 
works*'  for   the   same   tiseal  year,   it   may  liap[)en  that   this  surpln>. 
proceeds  may  Ik^   re(piired  to  meet  the  defieieney  arising  from  sales ot 
bonds  belonging  to  th(^  f^uarantee -fund  uiuler  such  other  contracts,  in 
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Treasurer  has  merely  the  custody  of  the  bonds,  for  the  District,  with  no 
power  in  the  premises,  save  on  the  warrant  of  the  Commilssioners.'' 

Hon.  J.  B.  Edmonds,  President  of  the  Board  of  Commissioners  of  the 
District  of  Columbia,  in  a  letter  to  the  First  Comptroller,  says  that : 

*'  Section  5  of  the  organic  act  and  the  ten  per  cent,  clause  relate  to 
tbe  Commissioners.  The  t«n  per  centum  is  to  be  retained  and  invested 
by  them.  They  having  no  convenient  place  for  keeping  such  securities 
allow  them,  and  gladly  so,  to  be  kept  by  the  U.  S.  Treasury.  No  duty 
is  devolved  by  law  thereby  upon  the  Treasury,  except  to  deliver  or  sell 
the  bonds  upon  the  order  of  the  Commissioners,  or,  if  they  and  the  con- 
tractors disagree,  upon  an  order  of  court.  This,  in  brief,  is  the  position 
of  the  Commissioners,  and  such  no  doubt  is  the  view  of  the  three  judges 
who  had  the  case  before  them.  The  Commissioners  assume  that  the 
opposite  must  be  very  clear  or  the  Treasury  will  leave  the  case  to  the 
courts.  It  would  seem  to  the  Commissioners  that  further  argument  by 
thera  is  not  necessary.  If  the  Treasury  Department  differs  from  them 
altogether,  they  ask  such  timely  notice  as  will  enable  them  to  bring  the 
questions,  if  possible,  before  the  courts  for  an  authoritative  decision." 

Hon.  Randolph  Coyle,  Assistant  to  the  Attorney  of  the  United  States 
for  the  District  of  Columbia,  who  appeared  for  the  Treasurer  of  the 
United  States  in  proceedings  in  mandamus  against  him  in  the  Supreme 
Court  of  the  District  in  relation  to  the  bonds  in  question,  reported  to 
biin  the  points  of  the  argument  of  said  Assistant  Attorney  in  said  pro- 
ceedings as  follow : 

**  Ist.  That  the  organic  act  of  the  District,  and  especially  Section  4, 
clearly  manifested  an  intention  that  all  the  fiscal  operations  of  the  Dis- 
trict should  be  carried  on  in  subordination,  or  at  any  rate  under  the 
safeguard  of  accountability  to  the  Treasury  Department,  which  Depart- 
ment was  made  the  depository  of  all  the  moneys  of  the  District  and  of 
those  of  the  United  States  appropriated  towards  the  expenses  of  the 
District. 

2d.  That  under  Section  1305  of  the  Revised  Statutes  United  States 
tbe  Treasurer  was  the  proper  custodian  of  the  moneys  of  the  United 
States,  including  as  well  those  which  were  the  absolute  property  of  the 
United  States  as  those  merely  on  dei)osit  with  the  United  States. 

3d.  That  inasmuch  as  one  clause  of  Section  5  of  the  ^  organic  act'  pro- 
vides that  all  payments  on  account  of  work  done  under  the  provisions 
of  the  act  shall  be  made  by  the  Secretary  of  the  Treasury  on  the  war- 
rant of  the  Commissioners  *  in  such  amounts  and  at  such  times  as  they 
may  deem  safe  and  proper  in  view  of  the  progress  of  the  work,'  and 
another  clause  of  the  same  section  provides  '  ten  per  centum  of  the  cost 
of  all  new  work  shall  be  retained  as  an  additional  security  and  guaran- 
tee fund  to  keep  the  same  in  repair  for'  [the  term  of  five  years].  The 
Commissioners  could  not  lawfully  draw  for  more  than  ninety  (90)  per 
cent,  of  the  cost  of  any  such  new  work,  and  that  when  the  law  said  the 
other  ten  (10)  per  cent,  was  to  be  '  retained '  it  meant  that  it  was  to  re- 
main where  it  was,  to  wit,  in  the  hands  of  the  Treasurer,  and  when  the 
law  further  directed  that '  said  per  centum  shall  be  invested'  in  certain 
kind  of  bonds,  it  meant  that  the  investment  should  be  made  by  the  offi- 
cer who  had  *  retained'  the  money — that  is  to  say,  by  the  Treasurer,  who 
became,  therefore,  the  lawful  custodian  of  the  bonds." 
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may  properly  make  requijsitioiis  from  time  to  time,  "  specifying  [this] 
•  •  •  appropriation ''  (Act  March  3,  1879—20  Stat.,  410),  to  pay  for 
keeping?  works  in  repair,  and  to  contractors,  any  portion,  or  the  whole, 
of  the  retained  ten  per  centum  due  them.  Thns,  two  of  the  three  objects 
of  the  "  gnarantee-fund  "  will  be  accomplished.  In  this  mode,  the  Dis- 
trict CommiSvsioners  will  account  to  the  Treasury  Department,  and  their 
action  will  be  subject  to  the  review  of  the  proper  accounting  officers,  iis 
required  by  law. 

It  will  be  entirely  competent  for  the  Commissioners  of  the  District  in 
performing  the  duties  or  executing  the  trusts  mentioned,  to  sell  only  80 
much  of  the  guarantee-fund  bonds  for  any  one  year  as  may  be  neces- 
sary to  effect  the  first  two  objects  mentioned — that  is,  to  keep  works  in 
rei)air  to  the  extent  authorized,  and  to  pay  sums  due  to  contractors 
from  the  retained  ten  per  centum  of  the  contract-price  of  "  new  works'^ 
under  their  respective  contracts — and  to  leave  the  residue  of  the  bomls 
to  be  sold,  and  the  proceeds  thereof  to  be  disposed  of,  as  Congress  may 
authorize  or  direct  consist^uitly  with  the  rights  of  the  District  and  of 
the  United  States  re8[)ectively. 

But  if,  on  the  final  adjustment  of  the  accounts  of  contractors,  for  any 
one  fiscal  year,  there  may  be  surplus  jiroceeds  or  profits,  arising  from 
the  sale  of  guaranlee-fund  bonds,  these  must  be  disposed  of.  Asal 
ready  shown,  no  disposition  can  be  ma<le  of  any  surplus-proceeds  iiris- 
ing  under  one  contract,  until  the  final  adjustment  of  all  contracts  with 
which  it  is  connected  for  the  proper  fiscal  year.  But  when  the  final 
surplus,  if  any,  is  ascertaiiied,  it  must  be  disposed  of  in  some  way.  It 
will  belong  to  the  "guarantee-fund"  until  such  final  disposition  of  it 
be  made  (1)  as  w,  or  (2)  may  be^  authorized  by  law.  The  conclusious 
reached  as  to  such  final  disposition  may  now  be  stiited. 

1.  The  surplus  proceeds  mentioned  have  not  been  appropriated  to  *'be 
disbursed  for  the  expenses  of  said  District."  Such  surplus-procee<l8, 
at  least  to  the  extent  of  one  half  thereof,  are  revenues  of  the  District,'' 
though  not  '*  taxes  collected."  The  acts  of  June  11,  1878  (20  Stat.,  105, 
sec.  4)  and  of  March  3,  1879  (  Id,^  410),  must  be  regarded  as  in  pari  ma- 
teria^ and  construed  together,  to  ascertain  the  purpose  of  Congress. 
The  former  act  provides  that : 

"All  taxes  collected  shall  be  paid  into  the  Treasury  of  the  United 
States,  and  the  same,  as  well  as  the  appropriations  to  be  made  by  Con- 
gress as  aforesaid,  shall  be  disbursed  for  the  expenses  of  said  District,  on 
itemized  vouchers,  which  shall  have  been  audited  and  approved  by  the 
Auditor  of  the  District  of  Columbia,  certified  by  said  Commissioners, 
or  a  majority  of  them;  and  the  accounts  of  said  Commissioners,  aud 
the  tax-collectors,  and  all  other  officers  required  to  account,  shall  be 
settled  and  adjusted  by  the  accounting  officers  of  the  Treasury  Depart- 
ment of  the  United  States." 

The  latter  act  provides  that: 

^*All  moneys  api)roi)riated  under  this  act,  together  with  M  revenuiH 
of  the  District  of  Columbia/row  taxes  or  otherwise^  shall  be  deposited, 
to  the  credit  of  the  Treasurer  of  the  United  States,  in  the  Treasury,  as 
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required  by  the  provisions  of  section  foar  of  an  act  approved  June 
eleventh,  eighteen  hundred  and  seventy-eight,  and  shall  be  draT?n  there- 
from upon  the  requisition  of  the  Oommissioners  of  the  District  of  Go- 
lainbia,  such  requisitions  specifying  the  appropriation  upon  which  the 
same  is  drawn ;  and  in  no  case  shall  such  appropriations  be  exceeded, 
either  in  requisition  or  expenditure ;  and  the  accounts  for  all  disburse- 
ments shall  be  made  monthly  to  the  accounting  officers  of  the  Treasury 
by  the  Auditor  of  the  District  of  Columbia,  upon  vouchers  certified  by 
the  Commissioners  of  the  District  of  Columbia,  as  now  required  by  law." 

The  first  act  mentioned  declares  that  ''all  taxes  collected"  in  the  Dis- 
trict ''shall  be  disbursed  for  the  expenses  of  said  District.''  This  word, 
taxes,  is  a  nomen  generalissimum  including  taxes  on  chattels,  and  on 
realty,  assessments,. license  fees,  and  revenues  in  every  form,  which, 
as  the  statute  says,  are  to  be  ^^oollectedJ^  But  the  latter  act  shows  that 
Oongress  foresaw  that  the  District  would  sometimes  receive  money 
'^otherwise"  than  taxes,  as  (I)  from  sales  of  property,  {2)  from  profits 
on  investments,  and,  possibly,  (3)  by  gifts,  bequests,  &c.  It  was  accord- 
ingly provided,  that  "  all  revenues  of  the  District  •  •  •  from  taxes 
or  otkertoisej  shall  be  deposited,  to  the  credit  of  the  Treasurer  of  the 
United  States,  in  the  Treasury."  But  it  is  not  provided,  that  all  reve- 
nues *' shall  be  disbursed  for  the  expenses  of  said  District,"  hat  only  that 
^^ taxes  collected^  shall  be  so  disbursed.  And  no  money  can  be  drawn 
from  the  Treasury,  except  by  virtue  of  an  appropriation. 

The  act  of  June  11, 1878  (20  Stat.,  104),  requires  annual  estimates  to 

he  transmitted  to  Oongress  of  proposed  expenditures  for  the  District, 

and  then  provides  that: 

"To  the  extent  to  which  Congress  shall  approve  of  said  estimates. 
Congress  shall  appropriate  the  amount  of  fifty  per  centum  thereof;  aTid 
the  remaining  fifty  per  centum  of  such  approved  estimates  shall  he  levied 
and  assessed  upon  the  taxable  property  and  privileges  in  said  District  other 
than  the  property  of  the  United  States  and  of  the  District  of  Columbia." 

Here,  again,  is  a  provision  that  "the  expenses  of  said  District"  shall 
he  paid  from  money  'levied  and  assessed  upon  the  taxable  property 
and  privileges  in  said  District,"  but  not  from  revenues  "o^Aartrifa"  de- 
rived. Thus,  only  taxes  on  property  and  privileges^  taxes  which  can  be 
*^ collected,"  are  appropriated  to  "be  disbursed  for  the  exx>enses  of  said 
District."  Congress  has  been  careful  to  appropriate  not  all  the  rcfvenues 
of  the  District,  but  only  that  jpart  of  the  revenues  derived  from  taaes  on 
property  and  privileges.  It  is  evident,  that  Congress  did  not  ^^  appro- 
priate^ or  authorize  to  he  used  the  whole  income  or,  profits  which  might 
accrue  to  the  District.  The  act  of  March  3, 1879  (20  Stat.,  410),  refers 
to  "rer«ii«e«"  arising  '^otherwise"  than  from  taxes^  and  requires  "aU" 
to  be  deposited  in  the  Treasury.  This  form  of  expression  was,  doubt- 
less, used,  and  properly  so,  to  include  such  profits  as  the  surplus  pro- 
ceeds of  bond  sales  now  under  consideration.  Thus,  Webster  defines 
^'revenue"  as  follows: 

"1.  That  which  returns,  or  comes  back,  from  an  investment;  the 
annual  rents,  profits,  interest,  or  issues,  of  any  species  of  property,  real 
or  personal;  income. 
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"Do  not  aDticipate  your  revenucj  and  live  upon  air  till  you  know 
what  you  are  worth.     (Gray.) 

"2.  Hence,  return;  reward;  as,  a  rich  revenue  of  praise. 

"3.  The  annual  produce  of  taxes,  excise,  customs,  duties,  rents,  &a, 
which  a  nation  or  state  collects  and  receives  into  the  treasury  for  poblic 
use."* 

It  must  be  apparent,  therefore,  that  the  surplus-proceeds  of  the  bond- 
sales  now  in  question  cannot  be  carried  to  the  credit  of  any  appropria- 
tion to  be  disbursed  by  the  Commissioners,  nor  otherwise  applied  for 
the  benefit,  or  on  the  indebtedness,  of  the  District.  No  statute  haa 
appropriated  such  i)roceeds  or  authorized  their  use  for  any  such  pur 
pose. 

It  must  be  8iipi)osed  that  Congress  acted  wisely  in  not  authorizing 
any  money  to  "be  disbursed  for  the  expenses  of  said  District"  except 
"taxes  collected."  If  the  Commissioners  had  authority  to  expend  the 
"  proceeds  of  sales  of  *  •  •  public  property  "  without  a  specific  ap- 
propriation thereof  by  Congress,  an  inducement  might,  thus,  be  held  out 
to  make  sales  to  increase  the  amount  of  expenditures.  The  District  of 
Columbia  might  be  the  recipient  of  a  gift  of  a  million  of  dollars;  and  it 
may  well  be  supposed  that  Congress  would  reserve  to  itself  the  authority 
to  determine  by  an  appropriation  how  this  should  be  disposed  of.  The 
profits  on  the  sale  of  guarantee-fund  bonds  might  be  large;  and  Con- 
gress would  naturally  and  properly  reserve  to  itself  the  authority  to  say 
how  they  should  be  disposed  of.  It  is,  thus,  certain,  that  Congress  has 
not  made  an  api)ropriation  of  the  surplus- proceeds  now  in  question,  nor 
given  the  Commissioners  any  authority  or  discretion  to  applj'  them  to 
such  purposes  as  they  may  choose,  but  has  retained  that  power  to  be 
prescribed  by  law  hereafter. 

2.  Said  surplus-proceeds  cannot  be  carried  to  the  "surplus  fand.*' 
Section  5  of  the  act  of  June  20,  1874  (18  Stat.,  110),  provides:  — 

"That  from  and  after  the  first  day  of  July,  eighteen  hundred  and 
seventy-four,  and  of  each  year  thereafter,  the  Secretary  of  the  Treasury 
shall  cause  all  unexpended  balances  of  appropriations  which  shall  have 
remained  upon  the  books  of  the  Treasury  for  two  fiscal  years  to  be  carrie<l 
to  the  surj)lus  fund  and  covered  into  the  Treasury;  Provided,  That  this 
provision  shall  not  apply  to  permanent  specific  appropriations,"  &o. 
(Mississip])i  Central  liailroad  Co.'s  case,  4  Lawrene-e,  Couipt.  Dec.,  567; 
Availability- Appropriation  case,  Id.^  134;  Rev.  Stat.,  3690). 


*  Bouvier  defines  "  revenue" — ''  The  income  of  the  government  arising  from  Ui*^ 
tion,  (lutie8,  and  the  like  ;  and,  according  to  some  correct  lawyers,  ander  the  ideto/ 
revenue  is  also  inclnded  the  proceeds  of  the  sale  of  stocks,  lands,  and  other  property 
owned  ])y  the  government.  Story,  Const.,  $  877,  By  revenue  is  also  understood  tb« 
income  of  private  individuals  and  corporations." 

And  see— Fletcher  v.  Oliver  (25  Ark. ,  289),  Babcock  r.  Goodrich  (47  Cal. ,  488),  Wtroer 
»  Fowler  (4  Blatchf.,:ni),  The  Abigail  (3  Mason,  331),  The  Naahville  (4  Bliss.,  1*^}. 
Peyton  v.  Bliss  (1  Woolw.,  170),  Davenport  v.  Dowes  (15  Wall..  390),  United  SUt«  f. 
Norton  (91  U.  S.,567),  Stevens  v.  Mack  (5  Blatchf.,514),  Parsond  v.  Hunter  (2  Snmner, 
425),  United  States  v.  Wright  (3  Pittsb.,  192),  Welch  v,  Hotchkiae  (39  Conn.,  142),  an<I 
Webster  r.  People  (98  111.,  343). 
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This  section  applies  as  well  to  appropriations  made  for  the  expenses 
of  the  District  of  Golambia  as  to  all  others  not  excepted  therein.  In 
comprehensive  terms  it  applies  to  ^^all  unexpended  balances  of  appro- 
priations "  not  so  excepted.  If  any  part  of  the  money  appropriated  by 
Congress  from  taxes  collected  in  the  District  shonld  be  covered  into  the 
Treasury,  carried  to  the  saq>Ius  fand,  and  kept  there^  this  would  be  an- 
just  to  the  taxpayers  of  the  District,  and  Congress  would  undoubtedly 
re-appropriate  such  part  for  the  benefit  of  the  District.  But  the  sur- 
plas-proceeds  of  the  bond-sales  now  in  question  cannot  be  carried  to 
the  surplus  fund;  because  they  do  not  arise  from  taxes,  and,  so,  have 
never  been  appropriated.  They  are  not  covered  by  the  appropriations 
made  for  <'new  works"  by  the  acts  of  June  20, 1878  (20  Stat,  208),  and 
March  3, 1879  (J(f.,  416);  because,  ii»  already  shown,  'Hhe  whole  ap- 
propriation for  new  works  under  these  acts  has  been  exhausted."  They 
cannot  goto  the  surplus  fund  under  the  ''guarantee-fund  appropria- 
tion"; because  that  is  a  permanent  specific  appropriation  to  keep  works 
in  repair  and  pay  contractors,  and  the  residue,  being  the  surplus-pro* 
ceeds  arising  from  the  sale  of  ''public  property,"  remains  unappropri* 
ated,  and  is  otherwise  provided  for. 

3.  The  surplus-proceeds  now  in  question  are  to  be  "covered  into  the 
Treasury  as  miscellaneous  receipts,  on  account  of  'proceeds  of  Govern- 
ment property ,'"  only  to  be  withdrawn  or  applied  as  may  be  directed  by 
^^snbsequent  appropriation  made  by  law."  This  is  expressly  required 
by  the  Kevised  Statutes,  as  follows: 

"Sec.  '3bl8.  All  proceeds  of  sales  of  old  material,  condemned  stores, 
sappUes,  or  other  public  property  of  any  kind,  except  the  proceeds  of  the 
sale  or  leasing  of  marine  hospitals,  or  of  the  sales  of  revenue-cutters,  or 
of  the  sales  of  commissary  stores  to  the  otiiccrs  and  enlisted  men  of  the 
Army  (or  of  materials,  stores,  or  supplies  sold  to  officers  and  soldiers  of 
the  Army),  or  of  the  sale  of  condemned  Navy  clothing,  or  of  sales  of 
materials,  stores,  or  supplies  to  any  exploring  or  surveying  expedition 
authorized  by  law,  shall  be  deposited  and  covered  into  the  Treasury  as 
miscellaneous  receipts,  on  account  of  '  proceeds  of  Government  prop- 
erty,' and  shall  not  be  withdrawn  or  applied,  except  in  consequence  of  a 
subsequent  appropriation  made  by  lawJ* 

This  section  applies  to  proceeds  of  sales  of  ^^  public  property  of  any 
Hnd,^  If,  therefore,  the  guarantee-fund  bonds  are  "piiftiw?  property," 
the  surplus-proceeds  are  controlled  by  said  section.  And  it  is  clear 
that  such  bonds  are  "  public  property,"  (Proceeds  of  Sales  case,  3  Law- 
rence, Gompt.  Dec.,  38).  It  has  been  sometimes  supposed  that  the 
District  of  Columbia,  as  a  municipal  corporation,  was  for  all  purposes 
distinct  from  and  independent  of  the  Government  of  the  United  States. 
On  the  contrary,  it  is,  simply  within  the  District  and  for  certain  pur- 
poses, a  part  of  the  Government  of  the  United  States,  as  much  as,  or  even 
more  so  than,  that  part  of  the  government  of  a  Territory  of  the  United 
States  controlled  by  officers  appointed  by  the  President  (Be v.  Stat., 
1839-1976),  or  than  the  government  exercised  over  forts,  magazines, 
arsenals,'  and  dock-yards,  under  the  authority  of  Article  I,  section  8^ 
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paragraph  17,  of  the  GoDStitutiou.  The  officers  of  the  District  are 
officers  of  the  UDited  States,  just  as  the  Governor  and  other  officers  of 
a  Territory  are  officers  of  the  United  States.  Thus,  in  Cox^s  case  (14 
Ct.  Gl.,  513),  it  is  said  that : 

"  The  office  of  a  member  of  the  board  of  health  for  the  District  of 
Golumbia,  although  in  one  sense  a  municipal  office,  was  yet  an  office 
under  the  general  government.  It  was  created  by  an  act  of  Con- 
gress, was  tilled  by  the  appointment  of  the  President  by  and  with  the 
advice  and  consent  of  the  Senate,  and  its  salary  was  to  be  paid  by 
the  government  at  the  Treasury  of  the  United  States.  Although  its 
sphere  of  duties  was  local,  and  limited  to  the  municipal  corporation 
created  by  the  act  of  Congress,  it  was  none  the  less  an  office  under  the 
government." 

The  officers  of  the  District  are  subject  to  many  of  the  restraints  and 
regulations  imposed  by  statutes  on  other  officers  of  the  United  States. 
(Clerk's  case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  306;  Barnes  v.  District 
of  Columbia,  91  U.  S.,  540;  Rheera's  case,  3  Lawrence,  Compt.  Dec, 
308 ;  Sister  Elizabeth's  case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  120, 127 ; 
Fish's  case,  Id.,  537 ;  Police  Station  case,  Id.y  342  ;  Randolph's  case,  W., 
19 ;  District  Contracts  case,  3  Lawrence,  Compt.  Dec,  198;  Halstead'S 
case,  3  /d.,238  ;  Informer's  case,  3  Id,,  264;  Coyle's  case,  4  Id,,  517  ;  Dis- 
trict Commissioners'  case,  4  Id,,  388 ;  Keyser's  case,  4  Jd.,  274.) 

Congress  can  alter  or  abolish  the  form  of  government  for  the  District^ 
and  provide  for  its  government  precisely  as  in  the  Territories,  or  other- 
wi>e.  The  expenses  of  its  government  are  paid,  in  part  &om  taxes 
levied  on  property  in  the  District,  and  in  part  from  moneys  appropriated 
from  the  general  Treasury  of  the  United  States.  The  whole  revennes 
of  the  District  are  subject  to  control  and  appropriation  by  Congress, 
just  as  all  other  public  revenues  of  the  United  States.  When  property 
is  purchased  for  the  use  of  the  District  from  money  so  appropriated, 
such  property  is  public  property  for  public  purposes,  as  much  so  as  sim- 
ilar property  purchased  for  a  fort,  for  a  Territory,  or  for  any  other  pub- 
lic purpose  of  the  United  States  in  any  branch  of  the  public  service. 
When  the  public  property  so  purchased  for  a  fort,  or  a  Territory,  or  a 
court  of  the  United  States,  or  for  any  other  branch  of  the  pnbhc  serv- 
ice issoM,  its  proceeds  are  to  be  disposed  of  as  required  by  section  3618 
of  the  Revised  Statutes.  The  proceeds  of  sales  of  property  purchased 
by  authority  of  the  United  States  for  the  use  of  a  hospital  created  by 
authority  of  Congress  are  subject  to  said  section  (St.  Elizabeth's  Hos- 
pital case,  3  Lawrence,  Compt.  Dec,  57).  Clearly,  then,  as  stated,  the 
guarantee-fund  bonds  are  ''  public  property."  They  certainly  are  not 
private  property.  And,  because  they  are  public  property,  the  statute 
requires  their  gross  proceeds  to  be  paid  into  the  Treasury  of  the  United 
States  to  the  credit  of  the  Treasurer,  necessarily  subject  to  the  opera- 
tion of  the  laws  of  the  United  States.  They  are  thus  treated  by  lawa« 
public  property,  subject  to  the  control  of  law. 
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It  has  been  supposed,  that  it  is  the  dnty  of  the  Treasurer  of  the 
United  States  to  deposit  the  surplus  to  the  credit  of  the  District  as  a 
revenue  derived  from  the  investment  in  the  bonds.  But  the  inquiry 
may  well  be  made,  by  what  law  can  the  Treasurer  make  such  deposit  t 
No  statute  gives  authority  to  do  this.  By  express  statute,  as  already 
shown,  the  gross  proceeds  of  bond-sales  are  to  ^^  bcdeposited  to  the  credit 
of  the  Treasurer  of  the  United  States  in  the  Treasury"  (Act  March  3, 
1879 — ^20  Stat.,  410),  and  are  then  to  be  carried  to  the  credit  of  the 
^^guarantee-fund  appropriation"  to  pay  for  keeping  "new  works" 
in  repair,  and  contractors,  and  the  surplus  is  required  to  gg,  by  vir- 
tue of  section  3618  of  the  Bevised  Statutes,  to  the  credit  of  miscel- 
laneous receipts  to  await  "a  subsequent  appropriation  made  by  law." 
If,  as  seems  to  be  generally  admitted,  said  surplus-proceeds  cannot  be 
expended  until  appropriated  by  Congress,  what  advantage  or  propriety 
is  there  in  placing  such  proceeds  to  the  credit  of  the  District,  rather 
than  to  the  credit  of  miscellaneous  receipts;  since  "a  subsequent  appro- 
priation" will  be  as  useful  from  the  latter  credit  as  from  the  former  if 
such  surplu8-procee<l8  cannot  be  expended  until  appropriated,  they  can-* 
not  be  applied  as  a  credit  to  the  District  in  settling  the  accounts  be- 
tween it  and  the  United  States ;  because  to  so  apply  said  surplus  would 
be  to  use  and  expend  it  without  an  appropriation  by  Congress.  No  stat- 
ute authorizes  it  to  be  so  applied.  Such  application  of  it  would  prac- 
tically be  an  appropriation  made  by  the  Commissioners  without  author- 
ity of  law,  whereas  Googress  is  the  proper  authority  to  make  the  appro- 
priation, and  to  determine  whether  such  surplus  proceeds  shall  be  ap- 
plied as  a  credit  to  the  District,  or  shall  be  used  for  some  other  purpose. 
The  surplus-proceeds  are  as  safe  when  lawfully  placed  to  the  credit  ot 
"miscellaneous  receipts,"  as  they  would  be  if  placed  to  the  credit  of 
the  District. 

It  seems  to  be  supposed  that  the  method  of  book-keeping  adopted  in 
the  Treasury  Department  invests  the  United  States  with  the  ultimate 
right  to  these  surplus-proceeds,  or  applies  them  to  the  use  of  the  Oov- 
emment.  The  surplus- proceeds  in  question  arise  froiA  an  investment 
in  bonds  purchased  with  money  contributed  by  the  United  States  from 
its  Treasury,  by  appropriation  derived  equally  from  taxes  collected  in 
the  District  and  from  general  sources.  Such  surplus-proceeds  cannot, 
therefore,  properly  be  said  to  be  the  money  of  the  District.  If  they 
can  have  a  single  owner,  that  owner  must  be  the  United  States.  But, 
in  all  reason  and  justice,  they  would  seem  to  be,  and,  doubtless,  will 
be,  regarded  by  Congress  as  property  in  equity,  owned,  one-half  by  the 
United  States,  and  one-half  by  the  District ;  so  that,  by  "  subsequent 
appropriation,"  Congress  will  probably  authorize  all  of  said  surplus- 
proceeds  to  be  <'  disbursed  for  the  expenses  of  said  District."  It  is  not 
at  all  correct  to  say  that  the  system  of  book-keeping  and  credits 
adopted  in  the  Treasury  Department,  as  required  by  law,  applies  this 
money  to  the  use  of  the  United  States.    The  money  will  be  simply  in 
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the  Treasury  of  the  United  States — a  safe  place  of  custody — none  more 
80 — the  custody  required  by  law.  Such  money  cannot  be  used  any 
more  by  the  United  States  than  by  the  District,  until,  or  unless,  Con- 
gress shall  determine  as  section  3618  of  the  Kevised  Statutes  says,  by 
"  a  subsequent  appropriation  made'  by  law,''  what  disposition  thereof 
shall  be  made.  It  will  be  in  the  Treasury,  subject  to  the  control  of 
Gongress.  No  oflScer  of  the  Government  can  lawfully  use  it,  until  Con- 
gress shall  give  authority  to  do  so.  Fo  officer  can  deprive  Gongress  of 
the  power  which  the  laws  have  reserved  to  it. 

V.  Finally,  expediency  is  not  a  guide  in  construing  statutes,  except 
so  far  as  absurd  or  unjust  consequences  may  be  proper  for  considera- 
tion (Bishop,  Written  Laws,  82,  90,  93,  200).  Bat  the  conclusions 
reached  are  all  the  more  satisfactory,  since  in  practice  they  will  l)e 
found  expedient  and  just.  The  Government  may  profit  by  the  invest- 
ments in  bonds  under  the  appropriation  acts  now  under  consideration. 
But  the  principles  now  adopted  will  be  applicable  in  all  cases  hereafter. 
With  the  price  which  bonds  have  now  attained,  the  Government  may 
be  quite  as  likely  to  lose  as  to  gain  by  future  investments.  The  risk  is 
with  the  Government.  Gontractors  will  have  a  certainty  in  any  event, 
that  they  will  receive  a  fijced  price  for  their  work ;  and,  thus,  justice  will 
be  secured  for  them.  By  this  they  will  inevitably  profit.  The  Gov- 
ernment, even  by  assuming  the  risk,  will  also  profit ;  because  contract- 
ors, having  a  certainty  of  a  fixed  price,  will  not  add  to  bids  anything 
by  way  of  indemnity  against  the  risk  of  loss  by  investments  in  bonds. 

In  this  case  the  claimants  should  be  paid  |1,633.54,  being  the  amoaut 
of  10 per  centum  of  the  cost  of  "new"  works  retained  as  a  "guarantee 
fund." 

The  Secretary  of  the  Treasury  will  be  advised  accordingly. 

Treasury  Department, 

First  Comptroller's  Office,  April  25,  1884. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  THE  COMMISSIONERS  OF  THE  DIS- 
TRICT OF  COLUMBIA.  BY  VIRTUE  OF  THE  ** SEWERAGE  SYSTEM"  ACT 
OF  JUNE  30,  1884,  TO  APPLY  "  TO  THE  LIQUIDATION  OF  THE  AMOUNTS »' 
CHARGED  UNDER  SAID  ACT  BY  THE  UNITED  STATES  AGAINST  SAID 
DISTRICT,  THE  SURPLUS-PROCEEDS  OF  THE  SALE  OF  THE  ♦'GUARAN- 
TEE FL^'D"  BOND-INVESTMENT  MADE  BY  AUTHORITY  OF  THE  ACTS 
OF  JUNE  11,  1678  (20  STAT.,  106);  JUNE  20,  1H7^<  (/rf.,  20S);  MARCH  3,  1H79 
{Id.,  416);  AND  MARCH  3,  1879  (W.,  410).— GUARANTEE-FUND  CASE  (SEC- 
OND). 


1.  Section  3618  of  the  Revised  StatnteB  reqnires  the  proceeds  of  sulen  of  public  prop- 

erty to  **be  depostte<l  and  covered  into  the  Treasury  an  miscellanpons  receipts,'' 
which  cannot  be  *'  withdrawn  or  applied,  except  in  conseqaenco  of  a  Huttnequent 
appropriation  made  by  law/' 

2.  This  section  applies  to  the  surplus-proceeds  of  the  sale  of  the  guarantiee- fund  bonds 

arising  from  investments  under  the  acts  of  June  11, 187H  (20  Stat.*,  10r>);  June  20, 
1878  (Id.,  208);  March  3,  1879  (Id.,  416);  and  March  3,  1H79  {Id.,  410). 

3.  The  District  of  Columbia  ''seweraf^e  system''  act  of  Junti  30,  11^84,  do4*8  not  make 

any  appropriation  of  snch  snrplus-proceeds,  nor  change  the  dispoMition  thereof, 
required  by  section  3618  of  the  Revised  Statutes;  they  are  not  *Minexpended  bal- 
ancea  of  appropriations,"  nor  *'  amounts  of  money  «  *  *  which  have  been  de- 
po8it**d  by  the  District  in  the  Treasury  "  at  the  date  of  eaid  act ;  but  they  are  sub- 
sequently deposited  amounts. 

4.  "Unexpended, balances  of  appropriations"  consist  of  moneys  once  ajipropriated, 

but  not  used  for,  nor  applied  to,  the  purposes  of  such  appropriations. 

5.  The  act  of  June  30,  1884,  anthorises  one-half  of  unexpended  balances  of  those  ap- 

propriations existing  at  the  dat-e  of  said  act,  or  theretofore  made,  **  for  the  support 
of  the  Government  of  the  District  of  Columbia" — no  matter  when  said  unexpended 
balances  are  ascertained •«- to  be  applied  "to  the  liquidation  of  the  amounts 
*     *     *    charged  to  the  District"  under  said  act. 

6.  Said  act  includes  such  unexpended  balances,  even  though  they  may  have  been  car- 

ried to  the  surplus-fund  under  the  act  of  June  20,  1874  (18  Stat.,  110,  sec.  r>);  they 
may,  by  warrant,  lie  carried  from  such  surplus-fund*  to  the  credit  of  the  District, 
under  the  former  act. 

7.  The  unexpended  balances  mentioned  do  not  embrace  those  arising  from  "  appro- 

priations for  interest  and  sinking-fund  for  the  District." 

8.  The  District  of  Columbia  appropriation  act  of  July  5,  1884,  saves  unexpended  bal- 

ances of  "  appropriations  for  interest  and  sinking-fund  for  the  District,"  whether 
now,  hereafter,  or  theretofore  existing,  from  being  "carried  to  the  surplus-fund 
and  covered  into  the  Treasury"  under  the  act  of  June  20,  1874  (18  Stat.,  110,  sec. 

5). 

9.  The  unexpended  balances  last  mentioned  bectmie  permanent  specitic  "appropria- 

tions for  interest  and  sinking-fund  for  the  District  of  Columbia." 

This  case  is  supplemental  tx>  the  Gaarantee-Fand  caae  (ante^  )  in 

whicli  an  opinion  was  rendered  April  25,  1884.  The  present  case  arises 
out  of  acts  since  passed  by  Congress — <<  the  sewerage  system  ^  act  of 
June  30, 1884,  and  the  District  of  Columbia  appropriation  act  of  July 
5,1884. 

The  acts  of  June  11, 1878  (20  Stat.,  106),  and  March  3, 1879  (M,  410), 
authorized  the  construction  of"  new  works'^  in  the  District  of  Columbia ; 
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and  the  acts  of  June  20,  1878  {Id.,  208),  and  March  3,  1879  {Id.,  416), 
appropriated  money  to  pay  therefor.  Under  these  acts  it  was  made  the 
duty  of  the  Commissioners  of  the  District  to  retain  ten  per  centum  of 
the  cost  of  all  such  works  for  five  years  from  the  completion  of  the  con- 
tracts, as  a  guarantee  fund  to  keep  the  same  in  repair ;  to  invest  said 
fund  in  registered  bonds  of  the  United  States,  or  of  the  District  of  Col- 
umbia, to  pay  the  interest  thereon  to  the  contractors ;  and,  at  the  proper 
time,  to  sell  the  guarantee-fund  bonds,  to  deposit  the  proceeds  in  the 
Treasury  of  the  United  States  to  the  credit  of  the  Treasurer,  to  l>e  car- 
ried to  the  credit  of  the  '*  guarantee-fund  "  appropriation,  and  out  of  this 
to  pay  the  cost  of  the  repairs,  if  any,  and  to  pay  the  residue  of  the  ten 
per  cent  of  the  contract-price  to  the  contractors :  and  the  surplus-pro- 
ceeds or  i)rofits,  if  any,  arising  from  the  sale  of  the  bonds  are  to  be  cov- 
ered into  the  Treasury  to  the  credit  of  Miscellaneous  Receipts  as  pro- 
ceeds of  sales  of  public  property,  to  await  an  appropriation  by  Congre^8' 
The  only  guarantee- fund  bonds  disposed  of  were  sold  August  5, 1884, 
producing  gross  receipts  $39,987.54,  deposited  in  the  Treasury  August 
11, 1884,  less  expenses  of  sale  $10,  and  leaving  net  receipts  $39,977.54, 
out  of  which  there  was  due  and  paid  to  contractors  $30,130.78,  leaving 
surplus  $9,846.76.  August  16,  1884,  the  Commissioners  of  the  District 
addressed  a  letter  to  the  Secretary  of  the  Treasury,  in  which,  in  view 
of  action  heretofore  had,  they  say  that: — 

"Nothing  then  remained  but  to  treat  the  bonds  as  the  property  of 
the  Commissioners  whose  duty  it  was  to  sell  them,  and  out  of  the  pro- 
ceeds pay  the  contractors  what  is  due  them,  and  deposit  the  surplus  to 
the  credit  of  the  District  of  Columbia,  as  a  revenue  derived  from  th€  invest- 
ment, and  which,  like  other  reveaues  of  the  District,  must  be  deposited 
in  the  Treasury  to  its  credit,  and  cannot  he  expended  until  appropriated 
by  Congress, 

"  If  this  surplus  money,  or  any  portion  thereof,  properly  belongs  to 
the  District  of  Columbia,  it  is  equally  important  to  have  it  plnced  to  its 
credit  in  the  Treasury^  whether  appropriated  or  not;  for  the  act  of  Jane 
30,  1884,  making  an  appropriation  for  the  completion  of  the  sewerage 
system,  advances  money  to  the  District  of  Columbia  partly  upon  the 
fact  that  the  District  has  unappropriated  sums  and  balances  of  appro- 
priations lying  to  its  credit  in  the  Treasury — and  requires  the  District 
to  paj^  interest  at  4  per  cent,  only  upon  sums  advanced  beyond  such  un- 
expended amounts.  •  ♦  *  You  will  see  the  propriety  of  not  ^iri»^ 
this  money  of  the  District  to  another y 

August  18,  1884,  this  letter  was  referred  to  the  First  Comptroller  for 

his  consideration. 


Opinion  bv  William  Lawrence,  First  Comptroller. 

The  question  now  presented  is,  what  disposition  shall  be  madeof  tbe 
surplus-proceeds  of  this  and  any  future  sale  of  the  guarautee-fand 
bonds  arising  fioni  investments  under  the  acts  of  June  11,  1878  (20 
Stat.,  106) ;  June  20, 1878  {Id.,  208) ;  March  3, 1879  {Id.,  416)  and  March 
3,  1879  (/(/.,  410).    As  the  law  stood  when  the  opinion  of  the  Comp- 
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troller  on  this  sabjeot  was  rendered  April  26, 1884,  said  sarplas-pro- 
ceeds  were  required  to  be  covered  into  the  Treasury  by  virtue  of  section 
3618  of  the  Revised  Statutes  to  the  credit  of  miscellaneous  receipts,  as 
proceeds  of  sales  of  public  property,  to  await  ^^a  subsequent  appropri* 
ation  made  by  law."  The  question  now  is,  has  such  appropriation  been 
made,  or  has  any  statute  been  enacted,  disposing  of  said  surplus-pro- 
ceeds otherwise  than  as  required  by  section  3618  of  the  Revised  Stat- 
utes t  The  act  of  June  30, 1884,  <^  making  an  appropriation  for  the  com- 
pletion of  the  sewerage  system  of  the  District  of  Columbia,"  appropri- 
ates $500,000,  for  completing  the  sewerage  of  the  District — ^all  to  be 
paid  from  the  Treasury  of  the  United  States  by  the  Secretary  of  the 
Treasury  out  of  said  appropriation — and  then  provides,  as  follows : 

''Sec.  4«  That  fifty  per  centum  of  the  amounts  so  paid  by  the  Secre- 
tary of  the  Treasury  upon  the  warrants  of  the  Commissioners  of  the 
District  shall  be  charged  to  the  said  District,  in  the  same  manner  that 
the  cost  of  similar  work  is  now  charged  :  Praride(I,Thatone-half  of  any 
uneavended  balances  of  appropriations  heretofore  made  for  the  support  of 
the  Government  of  the  District  of  Columbia,  and  any  amounts  of  money 
in  excess  of  appropriations  which  have  been  deposited  by  the  District  in 
the  Treasury  of  the  United  States,  may  be  applied  by  the  Commission* 
ersto  the  liquidation  of  the  amounts  so  charged  to  the  District,  and  any 
excess  of  money  required  to  be  charged  to  the  District  for  the  purposes 
of  this  act  over  the  amounts  so  applied  shall  be  advanced  by  the  United 
States  and  be  reimbursed  with  interest  at  the  rate  of  four  per  cent,  per 
annum,  to  the  United  States  by  the  District  in  annual  installments  of 
not  less  than  fifty  thousand  dollars,  commencing  with  the  fiscal  year  of 
eighteen  hundred  and  eighty-five  and  eighteen  hundred  and  eighty- 
six." 

Under  this  act  the  District  is  to  be  charged  with  all  mone^^s  ad- 
vanced by  the  United  States,  and  with  interest  at  fonV' per  centum  per 
annum  on  the  excess  of  advances  over  authorized  credits.  It  becomes 
important,  therefore,  to  the  District,  that  it  should  have  all  proper 
credits  at  as  early  a  date  as  practicable.  In  view  of  this,  the  act  of 
June  30,  1884,  authorizes  credits  to  be  given  to  the  District  from  two 
sources.  T\ie  first  is  <*  one-half  of  any  unexpended  balances  of  appro- 
priations  heretofore  made  for  the  support  of  the  Government  of  the  Dis- 
trict of  Colambia/'  In  the  opinion  of  April  25, 1884,  it  was  said,  in  sub. 
stance,  that,  if  <^ unexpended  balances  of  appropriations"  made  for  the 
District  were,  under  the  act  of  June  20,  1874  (18  Stat.,  110,  sec.  5)^ 
^'covered  into  the  Treasury  and  carried  to  the  surplus  fund  and  kept 
thercj  it  would  be  unjust  to  the  tax-payers  of  the  District,  and  Congress 
would  undoubtedly  re-appro]>riate  such  unexpended  balances  for  the 
benefit  of  the  District."  Congress  has,  by  the  act  of  June  30,  1884, 
provided  that  the  District  shall  have  the  benefit  of  one-half  of  said  '<  un- 
expended balances  "  arising  from  appropriations  ^'  heretofore  made  for 
the  support  of  the  Government  of  the  District  of  Columbia."  This  is 
manifestly  just,  since  all  these  unexpended  balances  have  arisen,  one- 
half  firom  taxes  collected  in  the  District,  and  one-half  from  the  Treasury 
of  the  United  States. 
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Thus,  the  question  is  presented,  do  the  surplus  proceeds,  or  profits, 
arising  from  the  sale  of  the  guarantee-fund  bonds,  constitute  a  part  of 
"any  unexpended  balances  of  appropriations  heretofore  made"!  It 
has  already  been  shown  that  they  do  not  (Guarantee-Fund  case,  ante 

).    "  Unexpended  balances  of  appropriations''  consist  of  moneys 

once  appropriated  J  but  not  used  for,  nor  applied  to,  an^'  purposes  of  such 
appropriations.  The  surplus-proceeds  now  in  question  never  were  appro- 
priated. If  Congress  should  by  statute  appropriate  money  to  buy  a  lot 
of  laud  for  the  District,  and  should  in  the  same  act  direct  that  after 
five  years  this  lot  should  be  sold,  and  that  a  fixed  sum  should  be  paid 
from  the  proceeds  of  sale  for  a  specified  object,  and  if,  when  the  sale 
was  made,  the  i)roceeds  realized  should  exceed  such  fixed  sum,  leaving 
a  surplus,  could  it  be  said  that  this  surplus  was  appropriated !  To 
what  object  would  it  be  api)ropriated !  None  whatever.  It  would 
simply  go,  by  virtue  of  section  3618  of  the  Revised  Statutes,  to  the 
credit  of  Miscellaneous  Eeceipts  from  public  property  sold,  to  await  **a 
subsequent  appropriation  made  by  law."  The  surplus  proceeds  now  in 
question  are  precisely  in  this  condition. 

The  Commissioners  of  the  District  evidently  concur  in  this  view, 
since  they  say  in  their  letter  of  August  16,  1884,  in  relation  to  said 
surplus-proceeds,  that  they  "  cannot  he  expended  until  appropriated  by 
CongressJ'^  This  is  entirely  correct,  that  is,  money  paid  in  to  the  credit 
of  Miscellaneous  Receipts  is  simply  money  in  the  Treasury  to  meet  ap- 
propriations made  or  to  be  made  by  law.  It  is  not  kept  as  a  fund 
separate  and  apart  from  other  moneys  in  the  Treasury. 

The  second  source,  from  which  the  District  is  entitled  to  credit  under 
said  act  of  June  30,  1884,  is  therein  described  as  "any  amounts  of 
money  in  excess  of  appropriations  which  have  been  deposited  by  the 
District  in  the  Treasury  of  the  United  States."  This  expression,  "any 
amounts  of  money,"  is  suflficiently  comprehensive  to  include,  as  the  act 
of  March  3,  1879  (120  Stat.,  410),  says,  "all  revenues  of  the  District  of 
Columbia  from  taxes  or  otherwise." 

It  is  shown,  in  the  opinion  of  April  25,  1884,  that  the  District  may 
sometimes  have  revenues,  which  do  not  arise  from  taxes  on  property 
or  privileges ;  and  the  sur])lus-proceeds  of  guarantee-fund  bond-sales 
were  mentioned  as  such  revenues.  These  revenues  are  required  by  the 
statute  to  "be  deposited,  to  the  credit  of  the  Treasurer  of  the  Unitai 
States,  in  the  Treasury  "  (Act  March  3,  1879—20  Stat.,  410).  If  any 
of  these  revenues  had  been  deposited  in  the  Treasury  j?ri(ir  to  the  dotf 
of  the  act  of  June  30,  1884,  they  would  be  included  in  the  expression  in 
this  act,  "  any  amounts  of  money  *  •  *  which  have  been  deposited 
by  the  District  in  the  Treasury  of  the  United  States."  As  the  former 
clause  of  said  act  covered  "unexpended  balances  of  [certain]  appropria- 
tions," which  include  money  derived  from  "taxes  collected,"  theexpres 
sion,  "any  amounts  of  money,"  embraces  moneys  derived  from  sources 
"otherwise"  than  from  taxes,  and  so  includes  any  surplus-proceeds  of 


Paymeni  of  District  Contractors — Guarantee-Fund  Case  (Second).    235 

gaarantee-fund  bond'Sales,  <^  which  have  been  deposited  by  the  District 
in  the  Treasury ."  Bat  it  will  be  observed,  that  the  provisions  of  said 
act  of  Jone  30, 1884,  both  as  to  ^^  unexpended  balances  of  a^^propria- 
tions^  and  as  to  '^  any  [other]  amounts  of  money,"  are  exclusively  ret- 
roactive. These  provisions  apply  only  to  ^'unexpended  balances  of 
appropriations  heretofore  made  for  the  support  of  the  Government  of 
the  District  of  Columbia,"  and  only  to  <<any  [otA^]  amounts  of  money 
•  •  •  which  have  been  deposited  by  the  District  in  the  Treasury  of 
the  United  States." 

But  none  of  said  surplus-proceeds  were  so  deposited.  The  oidy  de- 
posit of  such  surplus-proceeds  was  that  made  August  11,  1884 — after 
the  passage  of  the  act  of  June  30, 1884.  No  act  has  given  authority  to 
credit  the  District  with  the  surplus-proceeds  now  in  question,  which 
have  been,  or  may  be,  deposited  after  June  30, 1884. 

It  may  be  assumed,  that  Congress  purposely  omitted  to  give  such  au- 
thority for  a  valid  reason.  The  surplus-proceeds  arise  from  an  invest- 
ment in  bonds  purchased  with  money  contributed,  one-half  by  the  United 
States,  and  managed  by  officers  of  the  United  States,  one-half  of  whose 
salaries  were  paid  by  the  Oo  vernment.  If  the  District  should  be  credited 
with  the  whole  of  the  surplus- proceeds,  the  United  States  would  be  re- 
quired to  contribute  an  equal  amount,  and  would  thus  pay  for  the  ex- 
penses of  the  District  three  times  as  much  as  the  tax-payers  therein,  as- 
suming that  one-half  of  such  surplus-proceeds  equitably  belong  to  the 
United  States. 

It  may  be  proper  to  notice  that  credit  may  be  given  to  the  District 
under  the  act  of  June  30,  1884,  for  "  unexpended  balances  "  heretofore 
existing,  or  which  may  hereafter  be  ascertained,  provided  they  arise 
from  <' appropriations  heretofore  made  for  the  support  of  the  Oovernment 
of  the  District  of  Columbia."  The  act  is  comprehensive,  and  includes 
all  such  *^  unexpended  balances,"  even  though  they  may  have  been  car- 
ried to  the  surplus-fund  under  the  act  of  June  20, 1874  (18  Stat.,  110, 
sec.  5).  They  may  by  warrant  be  carried  from  the  surplus-fund  to  the 
credit  of  the  District  under  the  act  of  June  30, 1884. 

The  *'  nnexx)ended  balances"  mentioned  do  not  include  those  arising 
finom  '^  appropriations  for  interest  and  sinking-fund  for  the  District." 
If  the  act  of  June  30,  1884,  stood  aloue,  it  would  do  so.  But  it  is  in  pari 
materia  with  the  act  of  July  5, 1884 ;  and  both  are  to  be  construed  to- 
gether to  ascertain  the  purpose  of  Congress.  This  latter  act  is  entitled 
''An  act  making  appropriations  to  provide  for  the  expenses  of  the 
Oovernment  of  the  District  of  Columbia  for  the  fiscal  year  ending  June 
thirtieth,  eighteen  hundred  and  eighty-five,  and  for  other  purposes." 
It  appropnat'OS  money  for  various  specified  purposes  of  the  District,  and 
then,  under  the  caption  of  "  interest  and  sinking-fund,"  appropriates 
money  ^<  for  interest  and  sinking-fund  on  the  funded  debt  [of  the  Dis- 
trict], exclusive  of  water  bonds,"  and  provides : — 

''  That  any  balances  now  unexpended  of  the  appropriations  for  interest 
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and  sinking-fund  for  the  District  of  Columbia  may  be  consolidated  on 
the  books  of  the  Treasury  Department,  and  hereafter  any  amoant  ap- 
propriated/or any  fiscal  year  may  be  consolidated  with  the  unexpended 
balances  of  the  appropriations  for  the  same  purpose  for  the  years  pre- 
ceding." 

It  contains  other  provisions,  all  relating  to  the  debt  and  bonds  of  the 
District.  By  a  well  settled  rule  these  two  acts  are  to  be  so  construed, 
that  the  former  shall  not  apply  to  the  unexpended  balances  mentioned 
in  the  latter,  thus  leaving  a  distinct  purpose  for  each  (Huidekoper*8 
case  (Second),  3  Lawrence,  Oompt.  Dec,  160).  The  latter  act  relates  ex- 
clusively to  unexpended  balances  of  appropriations  for  <4nterest  and 
sinking-fund."  The  last  clause  of  the  provision  above  quoted  from 
said  act  is  somewhat  indefinite  as  to  the  appropriations  to  which  it  ap- 
plies, but  it  is  to  be  construed  upon  the  maxim  Noscitur  a  soeiis.  The 
whole  provision  relates  only  to  unexpended  balances  of  appropriations 
for  "  interest  and  sinking-fund."  It  gives  no  authority  to  apply  any 
part  of  those  as  credits  to  the  District  under  the  act  of  Jane  30, 1884. 
It  simply  saves  unexpended  balances  of  <<  appropriations  for  interest 
and  sinking-fund  for  the  District,"  whether  noWy  hereafter ^  or  theretofore 
existing,  from  being  *'  carried  to  the  surplus-fund  and  covere^l  into  the 
Treasury"  under  the  act  of  June  20, 1874  (18  Stat.,  110,  sec.  5).  Such 
unexpended  balances  become  permanent  specific  ^^  appropriations  for 
interest  and  sinking-fund  for  the  District  of  Columbia."  The  fair  con- 
struction of  the  statute  is,  that  said  balances,  if  they  continue  to  exist 
for  three  years,  do  not  again  become  subject  to  the  surplus-fund  act 

The  Commissioners  of  the  District,  in  their  letter  of  August  16, 1884, 
say,  that  the  Secretary  "  will  see  the  propriety  of  not  giving  this  money 
[the  surplus-proceeds  .of  guarantee- fund  bond -sales]  *  *  *  to 
another."  When  "this  money"  is  carried  to  the  credit  of  "Miscella- 
neous Receipts,"  as  proceeds  of  sales  of  public  property,  to  await  "  a  sub- 
sequent appropriation  made  by  law,"  as  required  by  section  3618  of  the 
Revised  Statutes,  it  is  not  given  to  another.  It  is  disposed  of  as  the  law 
requires.  It  is  subject  to  the  control  of  Congress,  and  this  right  of  Con- 
gress to  dispose  of  it  cannot  be  taken  away  by  any  officer  of  the  Gov- 
ernment. 

The  letter  of  the  Commissioners  further  says,  with  reference  to  said 
surplus-proceeds,  that  it  is  "  important  to  have  it  placed  to  its  [the  Dis- 
trict's] credit  in  the  Treasury,  whether  appropriated  or  wof."  The  impor- 
tance of  giving  the  District  credit,  cannot  confer  the  power  to  do  what 
the  law  has  not  authorized.  No  law  has  authorized  such  credit.  On  the 
contrary,  Congress,  in  the  act  of  June  30, 1884,  expressly  limited  the 
authority,  as  to  the  sources  from  which  to  give  credits,  to  *'  one-half  of 
any  unexpended  balances  of  appropriations  heretofore  made  for  the  sup- 
port of  the  Government  of  the  District  of  Columbia,"  and  to  ^'any 
amounts  of  money  in  excess  of  appropriations  which  Aavefteen  deposited 
by  the  District  in  the  Treasury."    If  this  act  had  been  made  prospeetivt 
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m  its  operation,  as  was  the  act  of  July  5, 1884,  credit  might  be  given. 
Bat  Congress  did  not  so  make  it. 
The  Secretary  of  the  Treasury  will  be  advised  accordingly. 

Tbeasubt  Depabtment, 

First  Comptroller's  Offlce^  August  21, 1884. 


IN  THE  MATTER  OF  THE  RIGHT  OF  A  POSTMASTER  OR  LATE  POST- 
MASTER, IN  WHOSE  FAVOR  A  BALANCE  HAS  BEEN,  UNDER  THE  ACT 
OF  MARCH  3, 1883(22  STAT.,  487),  CERTIFIED  BY  THE  AUDITOR  OP  THE 
TREASURY  FOR  THE  POST-OFFICE  DEPARTMENT,  TO  APPEAL  FROM  AN 
OPINION  OF  SUCH  AUDITOR  THAT  THERE  IS  NO  APPROPRUTION  FOB 
THE  PAYMENT  OF  SUCH  BALANCE.— GRIGQ'S  APPEAL. 


May  14,  1884,  the  Poetmaster-General  ordered  a  rea<y  astment,  under  the  act  of  March 
3, 1883  (22  Stat.,  487),  of  the  salary  of  a  late  postmaster,  finding  due  the  latter  $160. 
May  15  the  Auditor  of  the  Treasury  for  the  Post-Office  Department  certified  a  balance 
due  the  late  postmaster  of  said  sum. 

No  application  was  made  to  the  Postmaster-General  for  the  issuing  of  a  warrant  or  coU 
lection  draft  to  pay  said  sum,  but  the  Auditor,  when  requested  to  pay  the  same,  ex- 
pressed the  opinion  that  there  was  no  appropriation  available  to  make  payment, 
and  refused  to  take  further  action  for  that  purpose.  The  claimant  appealed  to  the 
First  Comptroller.  May  22  the  Auditor,  by  letter  to  the  Comptroller,  asserted  that 
there  was  no  available  appropriation. 
EM: 

1.  In  this  condition  of  the  case  no  appeal  lies  to  the  First  Comptroller. 

The  act  of  March  3, 1883  (22  Stat.,  487),  aathorizes  and  directs  the 
Postmaster-General  on  application  to  readjust  the  salaries  of  postmasters 
of  the  third,  fourth,  and  fifth  classes  previously  in  office,  as  therein  pre- 
scribed, and  then  declares : 

''  That  each  payment  made  shall  be  by  warrant  or  check  on  the  Treas- 
nrer  or  some  assistant  treasurer  of  the  United  States,  made  payable  to 
the  order  of  said  applicant,  and  forwarded  by  mail  to  him  at  the  post- 
office  within  whose  delivery  he  resides,  and  which  address  shall  be  set 
forth  in  the  application  abo^^e  provided  for. " 

May  14, 1884,  the  Postmaster  General  readjusted  the  salary  of  A.  L. 
^^^%%^  Iftte  postmaster  at  Auburn,  Alabama,  from  August  16, 1871,  to 
June  30,  1872,  showing  him  <*  entitled  to  $160  additional  compensa- 
tion for  the  x>eriod  named."  May  15, 1884,  the  Auditor  of  the  Treasury 
for  the  Post-Office  Department  stated  an  account  with  said  Grigg,  show, 
ing  said  sum  of  $160  certified  to  be  due  him.  May  15, 1884,  Harvey 
Spalding,  attorney  for  Grigg,  addressed  a  letter  to  the  First  Comp- 
troller, saying : 

"  I  h^ve  requested  Hon.  J.  H.  Bla,  Auditor  P.  O.  Dept.,  to  pay  the 
same  agreeably  to  said  act.  The  Auditor  declines  such  payment,  on  the 
ground  that  no  provision  for  such  payment  is  provided  by  existing  law. 
From  the  Auditor's  decision  I  respectfully  appeal  to  yon." 
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May  22, 1884,  the  Auditor  addressed  a  letter  to  the  First  Comptroller^ 
saying: 

'*  I  hold  that  the  act  of  March  3, 1883,  *  anthorizing  and  directing  the 
Postmaster-General  to  readjust  the  salaries  of  certain  postmasters,^  &c., 
does  not  contain  an  appropriation.  The  last  proviso  of  the  act  is  limited 
in  its  scope  to  the  form  and  method  of  payment,  like  sections  3674  aud 
3861  Revised  Statutes. 

If  it  is  held  that  the  amount  due  is  a  proper  charge  against  the  ap- 
propriation ^  for  compensation  to  postmasters,'  in  the  act  making  appro- 
priations for  the  fiscal  year  ending  June  30, 1884,  Statutes,  vol.  22,  cbap. 
92,  page  453,  that  appropriation  is  undoubtedly  exhausted,  although  its 
condition  cannot  yet  be  shown  on  my  books.  Judging  from  the  ac- 
count for  the  first  six  months  of  the  current  year,  the  sum  which  has 
accrued  to  postmasters  as  compensation,  and  been  withheld  by  them  to 
date,  under  section  3861  Revised  Statutes,  will  indeed  exceed  the  amoant 
appropriated. 

The  appropriation  for  the  fiscal  yeur  1872,  during  which  the  service 
to  be  paid  for  was  rendered,  is,  of  course,  no  longer  available." 

Harvey  Spalding,  for  the  claimant,  submitted  an  argument. 

The  action  of  the  Postmaster-General  in  prescribing  salary  is  con- 
clusive on  the  executive  and  judicial  departments.  (McLean's  case,  95 
U.  S.,  750.)  The  salaries  readjusted  under  acts  of  July  1, 1864  (13  Stat., 
335),  and  June  12, 186G  (14  Stat,  60),  upon  the  basis  of  the  commissions 
prescribed  by  prior  laws  were  paid  in  full  each  year  out  of  annual  ap- 
I^ropriations.  The  credit  of  $160  for  the  claimant  never  existed  until 
in  the  current  fiscal  year.  It  should  be  paid  from  the  appropriation 
for  the  present  year  in  wbich  it  becomes  a  charge  against  the  Govern- 
ment. All  i)ostmasters  heretofore  have  been  paid  at  the  time  they  were 
entitled  to  credit.  Section  3  of  the  act  of  March  3,  1879  (20  Stat,  362), 
gave  compensation  for  previous  service.  Payments  were  made  from 
the  appropriations  for  the  fiscal  year  ended  June  30,  1880,  to  Lucieu 
Buttles,  Mobile,  John  Maher,  Old  Point  Comfort,  and  to  others.  The 
act  of  May  17,  1882  (22  Stat,  29),  authorized  the  Postmaster-General 
to  credit  postmasters  with  losses  for  fifteen  years  prior  thereto.  These 
have  been  and  are  being  paid  from  current  appropriations.  The  claim- 
ant in  this  case  never  had  any  claim  to  be  allowed  under  section  4  of 
the  act  of  June  14,  1878  (20  Stat.,  130). 


Decision  by  William  Lawrence,  First  Comptroller. 

The  Revised  Statutes  contain  the  following  section : 

Sec.  270.  Whenever  the  Postmaster-General  or  any  person  whose 
accounts  have  been  settled  by  the  Sixth  Auditor  is  dissatisfied  with  the 
settlement  made  by  the  Auditor,  he  may,  withintwelve  months, appeal 
to  the  First  Comptroller,  whose  decision  shall  be  conclusive. 

The  settlement  made  by  the  Auditor  of  the  Treasury  for  the  Post- 
Office  Department  gives  the  claimant  all  he  asks.  The  Auditor  has 
certified  a  balance  in  his  favor  for  $160.  From  that  no  appeal  has  been 
taken.    There  is  no  record  evidence  of  any  decision  made  by  the  Audi- 
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tor  on  the  qaestion  whether  there  is  an  appropriation  available  for  the 
payment  of  the  claim  in  this  case,  though  the  letter  of  the  Auditor  to 
the  Comptroller,  dated  May  22, 1884,  may  be  considered  as  the  expression 
of  an  opinion  on  the  subject.  Even  if  there  could  be  an  appeal  from 
any  final  action  or  refusal  to  act  by  the  Auditor  on  this  subject,  there 
has  been  no  such  final  action  or  refusal.  The  Eevised  Statutes  provide 
as  follows : 

"Sec.  3674.  Payments  of  money  out  of  the  Treasury  on  account  of 
the  postal  service  shall  be  in  xjursuance  of  appropriations  made  by  law, 
by  warrants  of  the  Postmaster-Genera],  registered  and  countersigned  by 
the  Auditor  fur  the  Post-Otiice  Department,  and  expressing  on  their 
face  the  appropriation  to  which  they  should  be  charged. 

"  Sec.  3861.  The  salary  of  a  postmaster,  and  such  other  expenses  of 
the  postal  service  authorized  by  law  as  may  be  ificurred  by  him,  and 
for  which  appropriations  have  been  made,  may  be  deducted  out  of  the 
receipts  of  his  ofi&ce,  under  the  direction  of  the  Postmaster-General. 

"  Sec.  3862.  Vouchers  for  all  deductions  made  by  a  postmaster  out 
of  the  receipts  of  his  office,  on  account  of  the  expenses  of  the  postal 
service,  shall  be  submitted  for  examination  and  settlement  to  the  Sixth 
Auditor,  and  no  such  deduction  shall  be  valid  unless  found  to  be  in 
conformity  with  law." 

It  is  clear  that,  under  section  3674,  the  Auditor  cannot  act,  or  refuse 
to  act,  or  make  any  final  decision  affecting  the  payment  of  a  balance 
certified  by  him  to  be  due,  until  the  Postmaster-General  has  issued  a 
warrant  for  payment,  and  it  is  presented  to  him  to  be  countersigned 
and  registered.  (Bev.  Stat.,  277,  cl.  7.)  That  point  has  not  yet  been 
reached  in  this  case.  (See  1  Lawrence,  Gompt.  Dec,  2d  ed.,  Introd.,  ix. 
Id.,  490.)  ' 

Many  payments  are  made  in  the  postal  service  by  ^^  collection  drafts'' 
or  "  transfer  drafts" — that  is,  by  drafts  payable  to  the  order  of  claim- 
ants drawn  by  the  Postmaster-General  on  postmasters  of  specified 
classes  and  countersigned  by  the  Auditor.  (Postal  Eegulations  of  1879, 
Ch.  v,  p.  299,  sees.  1191-1200.)  But  there  can  be  no  final  action,  or 
refusal  to  act  as  to  these,  until  they  are  signed  by  the  Postmaster- 
Oeneral.  There  is  no  final  action  of  the  Auditor  from  which  any  ap- 
peal can  be  taken. 

The  claimant  will  be  advised  accordingly. 

Tbeasukt  Depabtment, 

First  Oomptroller^s  Office^  June  2, 1884. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  THE  CRIER  OF  A  COURT,  WHILE 
RECEIVING  PAY  AS  SUCH,  TO  BE  ALSO  PAID  FOR  HIS  SERVICES  AS 
BAILIFF.— CRIER-BAILIFF  CASE. 


1.  The  crier  appointed  by  a  court  under  section  715  of  the  Revised  Statutes  is  an  ofi- 

cer  ;  a  bailiff  appointed  by  a  marshal  under  the  same  section  is  not  an  officer. 

2.  The  provisions  of  section  1765  of  the  Revised  Statutes,  as  construed  in  the  case  of 

Converse  r.  United  Stat«8  (21  How.,  463),  do  not  prohibit  such  crier  from  acting 
as  bailiff  SLud  from  receiving  the  compensation ^e({  by  laxo  for  both  positions. 

3.  Rlieem's  case  (3  Lawrence,  Compt.  Dec,  305)  re-affirmed. 

4.  But  the  right  to  such 'dual  compensation  is  denied  by  section  3  of  the  act  of  Jane 

20,  1H74  (18  Stat.,  109). 
6.  On  general  principles  an  officer  cannot  be  paid  compensation  beyond  his  lawful 

salary  for  discharging  the  duties  of  his  office,  or  duties  connected  with,  in  the 

line  of,  or  incidental  to,  his  office. 
6.  The  case  of  United  States  r.  Morse  (3  Story,  91)  considered. 

March  23,  1884,  Z.  L.  Tidball,  United  States  Marshal  of  the  District 
of  Arizona,  addressed  a  letter  to  the  Attorney-General,  saying  that: 

"  It  is  a  diflBciilt  matter  sometimes  to  obtain  competent  persons 
•  •  ♦  to  serve  as  bailiffs  and  criers  of  the  courts  in  this  Territory ; 
the  amount  allowed  by  law,  viz :  $2  per  day  [for  each],  being  inedaquate 
to  secure  the  services  of  such  men  as  ought  to  be  employed.'' 

And  said  marshal  inquires  whether  there  is  any  objection  to  his  em- 
ploying ^'an  acceptable  person  in  the  dual  capacity  of  baOiff  and 
crier,  and  paying  him  the  amount  allowed  for  each  position  f  March 
29,  1884,  this  letter  was,  by  the  Attorney-General,  "  referred  to  the 
First  Comptroller    •     ♦     •     for  the  proper  reply." 


Opinion  by  William  Lawrence,  First  Comptroller. 

As  the  accouuts  of  the  Marshal,  as  a  disbursing  officer,  most  come  to 
the  First  Comptroller  for  final  decision,  it  is  proper  that  an  opioion 
should  be  given  on  the  question  submitted.  The  Revised  Statutes  con- 
tains the  following  provision : 

"  Sec.  715.  The  circuit  and  district  courts  may  appoint  criers  for  their 
courts,  to  be  allowed  the  sum  of  two  dollars  per  day;  and  the  marshals 
may  appoint  such  a  number  of  persons,  not  exceeding  five,  as  the  judges 
of  their  respective  courts  may  determine,  to  attend  upon  the  grand  and 
other  juries,  and  for  other  necessary  purposes,  who  shall  be  allowed  for 
their  services  the  sum  of  two  dollars  per  day,  to  be  paid  by  and  inclutled 
in  the  accounts  of  the  marshal,  out  of  any  money  of  the  United  States 
in  his  bauds.  Such  compensation  shall  be  paid  only  for  actual  attend- 
ance, and,  when  both  courts  are  in  session  at  the  same  time,  only  for 
attendance  on  one  court.'' 

Under  this  section  the  proper  court  may  appoint  a  crier  ;  the  marshal 
may  appoint  a  bailiff.    The  crier  is  an  ojgficer,  the  bailiff  is  not    (United 
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Stat^  V,  Oermaiiie,  99  XT.  S.,  511 ;  Meigs's  case,  4  Lawrence,  Oompt.  Dec., 
608.)  The  compensation  of  each  is  fixed  in  amount  by  law.  The  Re- 
vised Statutes  also  contains  this  provision : 

^^  Sbo.  1765.  No  officer  in  any  branch  of  the  public  service^  or  any 
other  person  whose  salary,  pay,  or  emoluments  are  fixed  by  law  op  regu- 
lations, shall  receive  any  additional  pay,  extra  allowance,  or  compensa- 
tion, in  any  form  whatever,  for  the  disbursement  of  public  money,  or  for 
any  other  nervice  or  duty  whatever,  unless  the  same  is  authorized  by 
law,  and  the  appropriation  therefor  explicitly  states  that  it  is  for  such 
additional  pay,  extra  allowance,  or  compensation." 

The  question  now  presented  is  whether  a  crier^  while  receiving  pay 
as  such,  can,  by  performing  the  duties  of  a  bailiffs  receive  the  compen- 
sation fixed  by  law  for  the  latter  service  T    It  is  cle^ir  that  section  1705 
of  the  !^vised  Statutes  says  that  he  cannot,  unless  [1]  the  service  ^^  is 
authorized  by  law,  and  [2]  the  appropriation  therefor  explicitly  states 
that  it  is  for  such  additional  pay,  extra  allowance,  or  compensation.'' 
In  this  case  the  service  of  bailiff  ^^  is  authorized  by  law  " ;  but  the  appro, 
priation  for  the  payment  thereof  does  not  explicitly,  or  in  any  form,  state 
that  it  is  fbr  ^^  additional  pay,  extra  allowance,  or  compensation  ^  to  any 
person  who  may  be  crier.    It  has  been  said,  that,  in  construing  a  statute, 
^^  every  word  and  clause  should,  if  possible,  have  assigned  to  it  a  mean- 
ing, leaving  no  useless  words  "  (Bishop,  Written  Laws,  82,  citing  nu- 
merous authorities).    The  efifect  of  this  rule,  when  applied  to  the  present 
ease,  is,  that  the  crier  cannot  be  paid  for  services  as  bailifif,  because  the 
appropriation  therefor  does  not  state  that  it  may  be  so  applied.    In  the 
ca^e  of  Converse  v.  United  States  (21  How.,  463),  it  was  held  that  a  per- 
son holding  an  office  might  be  appointed  to  render  a  service  outside 
of,  and  alien  to,  the  office  which  he  held,  and  might  be  paid  the  com- 
pensation   ^^ fixed  by    law^   for   this  service;    but  that  such  person 
for  such  service  could  not  be  paid  compensation  allowed  or  fixed  in 
the  discretion  of  a  superior  officer  appointing  him.    That  case  was  so 
strongly  in  opposition  to  the  plain  words  of  the  statute  prohibiting  dual 
compensation,  that  Attorney-General  Black  said,  in  advising  the  Secre- 
tary of  State  in  a  case  involving  the  right  to  extra  compensation,  '<  I 
shall  not  advise  you  to  stretch  it  [the  decision  in  Converse  v.  United 
States]  «i  single  inch''  (9  Op.  Att-Oeu.,  509;  Meigs's  case,  4  Lawrence, 
Cooipt.  Dec.,  588, 620).    Following  this  advioe^  Rheem's  case  (3  Lawrence, 
Compt.  Dec,  805)  was  decided,  with  knowledge  of  Converse  v.  United 
States  (21  How.,  463),  upon  what  was  believed  to  be  the  true  construc- 
tion of  section  1765  of  the  Revised  Statutes.    In  Rheem's  case  it  appeared 
that  the  act  of  March  3, 1881  (21  Stat.,  464),  made  an  appropriation  to 
pay  a  fixed  annual  compensation  to  one  Secretary  to  the  Board  of  School 
Trustees  of  the  District  of  Columbia,  and  also  a  fixed  annual  compensa. 
tion  to  one  Cleric  to  the  Superintendent  of  Public  Schools  in  said  Dis- 
trict.   Said  Secretary  and  Clerk  were  appointed  by  the  Commissioners 
of  the  District  of  Columbia,  and,  hence,  were  not  technically  officere — 
they  were  employit.    The  question  decided  in  that  case  was,  that  one 
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person  performing  the  dnties  of  such  Secretary  and  Olerk  was  prohibited 
by  section  1765  of  the  Revised  Statutes  from  receiving  the  compensa- 
tions attached  to  the  two  positions.  The  case  of  Converse  r.  United 
States  only  decided  that  one  person  holding  two  offices,  or  an  office  aad 
an  agency^  could  receive  the  compensations  of  both  places  when  they 
were  fixed  by  law  and  not  by  the  discretion  of  some  officer.  It  would  re- 
quire thejdecision  in  that  case  to  be  stretched  at  least  ^^a  single  ineh^ 
to  extend  it  to  Eheem's  case,  in  which  one  person  claimed  the  compeDsa- 
tions  of  two  unofficial  positions  or  employments.  This  is  absolntely  pro- 
hibited by  section  17G5  of  the  Eevised  Statutes;  and  if  its  clear  terms 
are  to  be  construed  as  not  applying  in  such  case  as  that  of  Rheem's,  it 
may  properly  be  left  to  courts  to  so  construe  it.  Rheem's  case  maj  be 
sustained  also  by  section  3  of  the  act  of  June  20, 1874  (18  Stat.,  109), 
which  uses  the  word  <^  officer"  in  a  sense  sufficiently  comprehensive  to 
embrace  the  employes  to  which  said  case  applies.  Since  then  the  3q- 
preme  Court,  in  United  States  v,  Brindle  (110  XT.  S.,  688),  referred  to  the 
case  of  Converse  v.  United  States  (21  How.,  4G3),  and  to  a  certain  extent 
approved  it,  but  without  referring  to  section  1765  of  the  Revised  Stat- 
utes, and  without  deciding  any  question  like  that  now  under  oonsidera- 
tion.  This  has  been  shown  in  Meigs's  case  (4  Lawrence,  Compt.  Dec, 
588,  623, 634).  It  may  be  said,  that|  if  the  question  in  this  case  dow 
under  consideration  stood  alone  upon  the  authority  of  Converse  v.  United 
States  (21  How.,  463),  the  crier  could  be  appointed  bailiff,  and  conld  re- 
ceive the  compensations  attached  to  the  two  places.  But  the  right  to 
such  dual  compensation  is  denied  by  section  3  of  the  act  of  Jane  20, 
1874  (18  Stat.,  109),  as  follows : 

*'  That  no  civil  officer  of  the  Government  shall  hereafter  receive  any 
compensation  or  perquisites,  directly  or  indirectly,  from  the  Treasury 
or  property  of  the  United  States  beyond  his  salary  or  compensation 
allowed  by  law  :  Provided^  That  this  shall  not  be  construed  to  prevent 
the  employment  and  payment  by  the  Department  of  Justice,  of  district 
attorneys  as  now  allowed  by  law  for  the  performance  of  services  not 
covered  by  their  salaries  or  fees," 

This  section  in  clear  terms  prohibits  an  officer  from  receiving  "  any 
compensation  or  perquisites,  directly  or  indirectly,  from  the  Treasury 
or  property  of  the  United  States  beyond  his  salary  or  compensation 
allowed  by  law."  A  crier  is  an  officer  ;  he  has  a  fixed  salary.  If  he  also 
receives  the  additional  pay  of  a  bailiff,  who  is  not  an  officer,  does  not 
the  former  receive  compensation  from  the  Treasury  **  beyond  his  salary 
or  compensation  allowed  by  law"  to  him  as  crier t  To  affirm  that  h^ 
does  not,  is  simply  to  disregard  the  plain  meaning  of  the  wonls  em- 
ployed in  the  statute.  Sucli  dual  compensation  c<annot  be  paid  without 
giving  a  forced  construction  to  the  statute,  or  without  an  absolute  abuM* 
of  words. 

1.  It  cannot  be  said,  tliat  the  act  of  June  20,  1874  (18  Stat.,  109,  Si^^ 
3),  was  only  designed  to  ])rohibit  compensation  beyond  salary  /«r  tkt 
performance  of  the  duties  of  an  office^  or  of  duties  connected  with  and  in 
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the  line  of  an  office.  No  statute  is  necessary  for  this  pnrpose.  Xo 
officer  can  be  paid  compensation  beyond  his  lawful  salary  for  discharg- 
ing the  dnties  of  his  office,  or  duties  connected  with  and  in  the  line  of 
his  office.    This  is  well  settled  on  general  principles. 

Thus,  in  Ooldsborough  r.  United  States  (Taney's  I>ec.,  88),  decided 
by  Chief  Justice  Taney  in  1840,  it  appeared,  that  Ooldsborough,  an  act- 
ing purser  in  the  Navy,  having  a  salary  fixed  by  law,  and  holding  no 
other  office,  disbursed  money  in  1835  and  1836,  and  claimed  a  commis- 
sion  of  2i  per  cent,  thereon  for  his  services,  under  a  regulation  of  the 
Navy  Department  expressly  allowing  it  The  Chief- Justice,  in  decid- 
ing the  case,  said  that : 

^^Where  an  act  of  Congress  declares  that  an  officer  of  the  Oovern- 
ment,  or  public  agent,  shall  receive  a  certain  compensation  for  his  serv- 
ices, which  is  specified  in  the  law,  undoubtedly,  that  compensation  can 
neither  be  enlarged  nor  diminished  by  any  regulation  or  order  of  the 
President,  or  of  a  department,  unless  the  power  to  do  so  is  given  by  act 
of  Congress. 

In  the  case  before  me,  the  commission  is  claimed  as  a  part  of  the  com- 
pensation to  which  the  deceased  was  entitled  as  acting  purser,  for  serv- 
ices rendered  in  the  ordinary  line  of  his  official  duty.  Now  the  com- 
pensation to  a  purser  for  services  of  that  description  is  fixed  by  the  act 
of  Congress  of  13  April,  1814,  ch.  143,  which  declares  that  a  purser  shall 
receive  $40  per  month  and  two  rations  a  day ;  it  is  the  same  compen- 
sation which  was  given  by  the  acts  of  17  March,  1794,  ch.  12,  sect.  6, 
and  1  July,  1797,  db.  7.  And  when  the  law  declares  that,  for  certain 
services,  he  shall  receive  $40  per  month  and  two  rations  per  day,  by 
what  authority  can  the  head  of  a  department  allow  him  more  f  The 
same  act  of  Congress,  and  the  same  section  that  fixes  the  compensation 
of  a  purser,  fixes  also  the  compensation  of  lieutenants,  chaplains,  sail- 
ing masters,  surgeons,  and  various  other  officers  in  the  Navy,  by  giving 
them  a  certain  sum  per  month,  and  a  certain  number  of  rations  per  day. 
It  never  has  been  supposed  that  the  Secretary  of  the  Navy  was  au- 
thorized to  increase  the  compensation  of  these  officers,  by  enlarging 
their  monthly  allowance,  or  adding  t<f  the  number  of  their  daily  rations : 
and  when  the  compensation  to  the  purser  is  fixed  by  the  same  law,  and 
in  language  precisely  the  same,  how  can  his  case  be  distinguished  from 
that  of  the  other  officers  named  in  the  law  f  How  can  the  Secretary 
increase  his  compensation  by  enlarging  his  monthly  allowance,  or  add- 
ing to  the  number  of  bis  daily  rations  f  And  if  he  cannot  do  it  in  this 
mode,  by  what  authority,  or  upon  what  distinctions,  can  he  do  it,  in  the 
shape  of  commissions,  when  no  such  commissions  are  given  by  law  f 
The  court  can  see  no  ground  whatever  for  distinguishing  the  case  of  a 
purser  from  that  of  any  other  officer  mentioned  in  the  act  of  Congress; 
and  as  the  Department  is  bound  by  the  allowance  fixed  for  them,  it  is 
equally  bound  by  that  fixed  for  a  purser. 

Indeed,  the  objection  to  the  allowance  is  made  still  stronger  by  the 
provisions  of  the  second  section  of  the  act  of  1814,  which  authorizes 
the  President  to  make  an  addition,  not  exceeding  2«5  per  cent.,  to  the  pay 
of  the  officers,  petty  officers,  midshipmen,  seamen,  and  marines  enga;red 
in  any  service,  the  hardships  or  disadvantages  of  which  shall,  in  liis 
judgment,  render  such  an  addition  necessary.  The  power  given  to  make 
this  addition,  by  necessary  implication,  excludes  the  )X)wer  of  making 
any  other  or  greater  addition,  or  under  any  other  circumstances  than 
thoee  mentioned  in  this  section ;  and  if  such  a  power  could  have  been 
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supposed  to  exist,  in  cases  where  the  law  merely  fixes  the  compenAa- 
tioD,  and  says  nothing  further,  yet  the  well  established  roles  for  tbe 
construction  of  statutes  would  exclude  it  in  the  present  case. 

It  has,  however,  been  argued  that  a  purser  is  neither  a  commissioned 
officer  nor  a  warrant  officer,  and  is  not  so  regarded  in  the  Navy,  and 
that,  therefore,  tbe  provisions  in  the  second  section  of  the  act  of  18U 
do  not  apply  to  him.  In  other  words,  it  is  insisted  that  the  purser  does 
not  come  within  the  description  of  an  officer j  and,  consequently  is  not 
inchuled  in  the  number  of  persons  to  whom  the  President  is  author- 
ized to  make  the  limited  increase  of  compensation  specified  in  the  sec- 
tion. 

It  would  be  a  sufficient  answer  to  this  argument  to  say,  that  tbe 
compensation  of  the  purser  is,  undoubtedly,  specified  in  the  law,  and 
he  is,  therefore,  within  the  general  principle  before  stated.  But  the 
second  section  applies  to  the  allowance  claimed  in  this  suit  with  as 
much  force  as  it  would  to  the  increase  of  the  pay  and  emolumentA  of 
any  other  officer  mentioned  in  the  first  section;  for,  whether  a  purser  is 
regarded  in  the  Navy  as  a  commissioned  officer,  or  a  warrant  officer,  or 
neither,  it  is  very  certain  that  he  is  always  included  under  the  descrip- 
tion of  an  officer,  in  the  acts  of  Congress  which  fix  his  compensation. 
Thus,  in  the  act  of  27  March,  1794.  ch.  12,  the  sixth  section  declares, 
'that  the  pay  and  subsistence  of  the  respective  commissioned  and  warrant 
officers^  be  as  follows';  it  then  proceeds  to  specify  their  compensation, 
from  the  captain  down,  and  th^  purser  is  mentioned  among  them." 

When  the  services  in  the  above  case  were  performed,  there  waa  no 
statute  against  dual  salaries  or  extra  compensation.  Those  services 
antedated  the  statutes  from  which  sections  1763,  1764,  and  1765  of  the 
Eevised  Statutes  were  taken.  And  Chief-Justice  Taney  distinctly  an- 
nounced that  no  compensation  in  addition  to  the  salary  prescribed  by 
law  could  be  paid  to  the  claimant  ^^for  services  rendered  in  the  ordinary 
line  of  hi4t  official  dutyP 

In  addition  to  this,  at  common  law  it  is  extortion,  and,  so,  a  crime,  for 
an  officer,  under  ** color  of  his  office,"  to  take  "any  money  or  thing ot 
vahie  that  is  not  due  to  him,  or  more  than  is  due,  or  before  it  is  dae'' 
(4  Blackst.  Com,,  141;  1  Russell,  Crimes,  142;  Extra-Fee  case,  4  Law- 
rence, Conipt.  Dec,  427 ;  Martin  v.  The  State,  1  Har.  &  J.,  740). 

It  is  thus  rendered  certain  that  there  is  no  legal  foundation  to  supi)ort 
the  remark  of  Justice  Story  in  United  States  v,  Morse  (3  Story,  91 ),  that  in 
the  "legislation  upon  the  subject  of  compensation  of  officers,"  the  "great 
object  of  the  legislature"  was  "to  prevent  and  suppress  the  growing 
evil  of  extra  compensation  claimed  for  services  purely  incidental  to  » 
single  office."  For  that  object  no  legislation  was  necessary.  One  of 
the  evident  purposes  of  such  legislation  has  been,  to  prevent  officrrt 
from  securing  compensation  for  services  not  iiicidental  to  any  office  held 
by  them.  This  subject  is  somewhat  discussed  elsewhere.  See  Oon- 
tcmpt  case  (post,  255;  Blisses  case  ante,  38).^ 

2.  The  same  result  follows  from  a  rule  of  construction — generalia  rerh^ 
sunt  (jeneraliter  intelligenda — general  and  unqualified  words  must  receive 
a  broad  and  comprehensive  construction  (Broom,  Legal  Max.,  647). 
The  act  of  June  20,  1874  (18  Stat.,  109,  sec.  3),  says  in  absolute  and 
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nnqaalified  terms  that  "no  civil  officer  •  •  •  shall  •••  re- 
ceive any  compensation  or  perquisites,  •  •  •,  beyond  his  salary  or 
compensation  allowed  by  law."  If  Congress  conld  have  intended  to 
make  the  unnecessary  and  absurd  provision,  that  an  officer  shall  only  be 
paid  for  performing  his  official  duty  the  compensation  fixed  by  law,  apt 
wonls  would  have  been  used  to  limit  the  above  provision,  accordingly, 
to  compensation  for  the  performance  of  official  dnties.  Bat  when  no 
such  limitation  is  made  in  the  act  of  June  20, 1874,  it  must,  as  its  terms 
require,  prohibit  compensation  for  all  services  not  attached  to  the  duties 
of  the  office  held  by  the  claimant,  as  well  as  prohibit  extra  compensation 
for  those  services  which  are  attached,  and  certainly  so,  when,  as  in 
this  case,  the  services  of  bailiff  do  not  pertain  to  an  office  at  all. 

3.  Another  rule  of  construction  leads  to  the  same  result.  The  pro- 
visions  of  an  act  are  to  be  construed  in  the  light  of  the  maxim,  nosoitur 
h  sociis.  The  proviso  to  section  3  of  the  act  of  June  30,  1874  (18  Stat, 
109],  shows  the  sense  in  which  Congress  understood  the  prior  part  of 
the  section.  This  proviso  declares  that  the  prior  provision  of  section  3 
shall  not  prevent  the  employment  and  payment  of  district  attorneys  for 
the  performance  of  extra  official  services — services  not  pertaining  to  their 
officeSy  or,  as  the  proviso  says,  "  services  not  covered  by  their  salaries  or 
fees  "  (Bliss's  case,  antCj  38).  Thus,  it  is  clear,  that,  without  the  proviso^ 
a  civil  officer  cannot  be  paid  for  performing  bervices  not  pertaining  to 
any  office.  Hence,  a  crier,  who  is  an  officer,  cannot  be  paid  for  per- 
forming the  unofficial  services  of  a  bailiff. 

The  promo  makes  one  exception,  in  which  district  attorneys  may  be 
paid  for  the  performance  of  extra  official  service's,  as  said  proviso  says, 
and  as  Congress  understood, ''  as  now  allowed  by  law."  When  only 
onsexception  is  expressly  made,  there  is  an  implication  that  no  other  ex- 
ception arises.  Expressio  unius  est  exclusio  alterius.  Congress  thus 
Bays,  that  there  may  be  one  class  of  salaried  officers,  who  may,  ^'  as  now 
allowed  by  law,"  be  paid  for  extra  official  services,  but  that  there  can 
be  no  other.  In  other  words,  Congress  in  effect  says,  that  every  officer 
(except  district  attorneys),  who,  <*  as  now  allowed  by  law,"  can  receive 
compensation  for  extra  official  services,  can  no  longer  receive  it.  The 
"  now  allowed  by  law  "  is  repealed,  except  as  to  district  attorneys.  The 
law  is  simply  a  declaration  of  the  legislative  will  (Blisses  case,  ante^  38). 
And  the  legislative  will,  as  declared  by  Congress,  is  as  stated.  There 
is,  of  course,  the  exception  recognized  in  United  States  v,  Briudle  (110  U. 
S.,  688),  and  in  Meigs's  case  (4  Lawrence,  Compt.  Dec.,  634),  that  a  sala- 
ried officer  may  receive  compensation  for  services  not  in  the  line  of  his 
official  duty,  when  such  compensation  is  to  be  paid,  not  '^  from  the 
Treasury  or  property  of  the  United  States,"  but  by  a  foreign  government, 
or  under  a  foreign  law,  or  from  a  fund  in  which  the  United  States  is  in  no 
way  interested.  And — again,  noscitur  d  sodis — the  act  of  June  20,  1874 
(18  Stat.,  101),  in  another  provision  shows  that  Congress  intended,  gen* 


246  First  Oomptroder^a  Office^  Treasury  Department. 

erally,  to  cat  off  all  compensation  for  extra  services.    This  provision  is 
as  follows : 

'^  And  hereafter  it  shall  be  unlawful  tx>  allow  or  pay  to  any  of  the 
persons  designated  in  this  act  any  additional  compensation  ^m  any 
source  whatever,  or  to  retain,  det>ai],  or  employ  in  any  branch  of  the 
War  Department  in  the  city  of  Washington  any  persons  other  than 
those  herein  authorized  except  in  the  Signal-Office  and  the  Engineer 
Corps,  and  except  such  commissioned  officers  as  the  Secretary  of  War 
may,  from  time  to  time,  assign  to  special  duties.'^ 

If  it  be  said  that  the  proviso  to  section  3  of  the  act  of  June  20, 1874, 
was  inserted,  ex  abundanti  cautela^  to  avoid  all  question  as  to  the  right 
of  district  attorneys  to  compensation  for  extra  official  services,  it  may 
also  be  said,  that,  if  Congress  intended  other  officers  to  retain  the  right,  as 
then  "  allowed  by  law,"  to  receive  such  compensation,  provision  would 
have  been  made  accordingly,  ex  abundanti  cautela. 

4.  One  of  the  purposes  of  the  third  sectiou  of  the  act  of  June  20, 1874 
(18  Stat.,  109),  is,  to  prevent  one  person  from  monopolizing,  in  addition 
to  the  benefit  of  an  office,  the  advantage  of  other  official  service.  Sound 
policy  and  justice  require  the  distribution  of  public  favors.  The  dual 
compensation  now  in  question  is  small,  but  the  principle  involved, 
if  resolved  in  favor  of  it,  will  create  great  abuses.  And  statutes 
should  be  construed  to  prevent  abuses,  when  this  can  be  done  consist- 
ently with  their  words.  This  subject  has  been  elsewhere  considered, 
and  the  reasoning  there  presented  need  not  be  repeated  (Meigs's  case, 
4  Lawrence,  Compt.  Dec,  588).  The  question  thus  far  considered  is 
whether  the  crier  of  a  court,  while  receiving  pay  as  such,  can  also  be 
paid  the  compensation  of  a  bailiff?  The  conclusions  reached  thereon 
cannot  be  affected,  nor  can  a  different  result  be  attained  by  reversing 
the  question — can  a  bailiff j  while  receiving  pay  as  such,  be  lawfully  paid 
the  compensation  of  a  crier  ?  The  bailiff  must  be  a  crier ^  before  be  can 
be  paid  the  salary  of  such  officer.  When  he  is  such,  the  question  is 
resolved  back  to  the  original  one — can  a  crier,  while  receiving  pay  as 
such,  be  also  paid  the  compensation  of  a  bailiff? 

The  statutes,  which  have  been  enacted  to  prohibit  dual  compensa- 
tion, necessarily  encounter  the  opposition  of  a  portion  of  that  large, 
useful,  and  injfuential  class  of  citizens — office  holders  and  public  em- 
ployes. Sound  policy  requires  that  no  inducement  should  be  held  out 
to  them  to  neglect  official  duty,  by  devoting  their  time  to  other  public 
service,  or  in  seeking  for  it.  The  desire  to  obtain  one  office  may  some- 
times be  followed  by  a  wish  to  obtain  at  least  one  more;  and  these  hav- 
ing been  secured  with  a  right  to  the  salary  of  both,  whether  the  dntie^ 
of  either  are  performed  or  not,  it  may  be  an  evidence  of  energy  to  ob- 
tain compensation  for  rendering  other  and  unofficial  services,  procured, 
sometimes,  at  a  great  sacrifice  of  time  and  by  the  aid  of  potential  *'  in- 
fluence"; but  this  is  not  evidence  of  devotion  to  official  duty.  It  is  a 
kind  of  **  civil  service  reform  "  which  has  received  all  the  encouragement 
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it  deserves.  The  constmction  heretofore  given  to  the  statutes  against 
dual  compensation  does  not  confine  this  kind  of  ^<  civil  service  reform  " 
within  very  narrow  bounds  (Converse  v.  United  States,  21  How.,  463  ; 
Meigs^s  case,  4  Lawrence,  Oompt.  Dec.,  612).  Still,  in  full  view  of-  the 
encouragement  given  by  law,  as  construed  by  the  courts,  to  dual  sala- 
ries and  extra  compensation,  the  great*public,  who  is  thereby  in  a  large 
measure  excluded  from  the  benefits  of  office  and  public  place,  has  some 
rights  which  are  to  be  respected.  This  public  is  in  theory  so  respected 
at  least  by  elective  officers  before  elections.  If  elective  officers  cannot 
make  laws  to  distribute  the  benefits  of  official  position,  it  may  be  their 
misfortune.  If  they  do  make  them  sufficiently  clear,  and  they  are  not 
euforced,  the  mistake  or  fault  is  elsewhere.  Words  are  not  very  potent 
factors  in  accomplishing  this  object,  unless  used  with  proper  skill  and 
in  sufficient  abundance  (Converse  v.  United  States,  21  How.,  463 ; 
Meigs's  case,  4  Lawrence,  Oompt.  Dec.,  612;  Bliss's  case,  ante  38). 
The  proviso  to  the  act  of  September  30,  1850  (9  Stat,  542),  prohibiting 
the  accounting  officers  from  paying  '^  to  one  individual  the  salaries  of 
two  different  offices  on  account  of  having  performed  the  duties  thereof 
at  the  same  time,"  was  never  expressly  repealed,  but  fell  by  a  repeal 
by  implication,  which  latter  was  so  apparent  tliat  the  proviso  did  not 
find  a  place  in  the  Bevised  Statutes  (Major  Collin's  case,  15  Ot.  Gl.,  37). 
Be|>eals  by  implication  are  not  always  and  equally  under  the  ban  of 
disfavor.  If  the  proviso  to  section  3  of  the  act  of  June  20, 1874  (18  9tat., 
109),  does  not  have  the  effect  at>ove  stated,  afid  was  not  designed  to 
accomplish  any  general  purpose,  it  can  soon  be  known  by  the  decision 
of  the  proper  judicial  tribunal.  If  there  be  doubt  as  to  this,  it  is  bet- 
ter now  to  hold  that  a  crier ^  while  receiving  pay  as  such,  cannot  be  paid 
for  performing  the  duties  of  a  bailiffs  and  this  construction,  if  wrong, 
can  be  corrected  in  some  case  involving  the  same  or  a  similar  question. 
But,  if  it  should  now  be  held  that  the  crier  can  he  paid  for  performing 
the  services  of  a  bailiff,  and  this  construction  should  be  erroneous,  and 
if  the  same  principle  should  be  generally  applied,  and  this  should  be  a 
wrong  construction,  there  would  be  no  mode  of  correcting  the  error. 

The  marshal  will  be  advised  that  one  person  cannot  be  appointed 
crier  and  also  bailiff,  and  paid  the  compensation  prescribed  by  law  for 
each. 

TRBASUBT  DBPABTaiENT, 

Fir^  Comptroller's  Office^  Jv/ne  5, 1884. 


248  First  Comptroller's  Office^  Treasury  Department. 


IN  THE  MATTER  OF  THE  RIGHT  OF  THE  CHIEF  CLERK  IN  THE  OFFICE 
OF  THE  COMMISSARY-GENERAL  OF  SUBSISTENCE  OF  THE  WAR  DE- 
PARTMENT TO  RECEIVE  COMPENSATION  FOR  EXTRA  SERVICES  UNDZR 
THE  JOINT  RESOLUTION  OF  MARCH  3,  1883  (22  STAT.,  640).— EXTRA-PAY 
CASE. 


1.  Acts  of  Congress,  decisions  of  the  courts,  and  opinions,  relating  to  extra  compen- 

sation, and  to  compensation  for  extra  services,  to  salaried  officers,  reviewed. 

2.  Under  section  1765  of  Revised  Statutes,  a  person  who  is  a  salaried  officer  may  b« 

paid  compensation  for  extra  services  not  in  the  line  of  his  or  any  other  officer^s 
official  duty,  if  (1)  the  extra  services  are  authorized  by  statute  (2).  the  statute 
designates  such  salaried  officer  to  render  them,  and  (3)  the  compensation  therefor 
is  fixed  in  the  manner  specifically  authorized  by  said  statute. 

The  "Ceutennial  International  Exhibition"  of  1876  at  Philadelphia 
was  authorized  and  aided  by  sundry  acts  of  Congress  (Decoration  case, 
2  Lawrence,  Compt.  Dec,  2d  ed.,  76).  William  A.  DeCaindry  was  em- 
ployed and  served  as  secretary  of  the  Board  on  behalf  of  the  United 
States  Executive  Departments  at  said  Exhibition  from  June  1, 1875,  to 
the  closing  up  of  the  affairs  of  said  Board,  and  was  paid  for  his  services, 
but  held  no  office  under  the  Government  during  that  period.  July  1, 
1879,  he  was  appointed  chief  clerk  in  the  office  of  the  Commissary- 
General  of  Subsistence  of  the  War  Department,  with  an  annual  salary 
of  $2,000,  and  has  held  that  office  ev^er  since. 

The  joint  resolution  of  March  3, 1883  (22  Stat.,  640),  provides:— 

'^That  there  be  printed  and  bound,  in  continuation  of  the  series  of 
volumes  heretofore  published  by  Congress  under  joint  resolution  of 
June  twentieth,  eighteen  hundred  and  seventy-nine,  containing  the  final 
report  of  the  United  States  Centennial  Commission  on  the  luternatioDal 
Exhibition  of  eighteen  hundred  and  seventy-six,  and  uniform  there- 
with, five  thousand  copies  of  the  report  of  the  Board  on  behalf  of  the 
United  States  Executive  Departments  at  said  Exhibition,  being  the  re- 
port which  was  submitted  to  Congress  by  the  President  of  tlie  United 
States,  by  special  message  of  February  ninth,  eighteen  hundred  and 
seventy-seven,  and  again  in  his  annual  message  of  December  third, 
eighteen  hundred  and  seventy -seven,  of  which  number  three  thousand 
copies  shall  be  for  the  House,  one  thousand  copies  for  the  Senate,  two 
hundred  copies  for  the  Smithsonian  Institution  for  distribution  to  such 
foreign  governments  and  others  as  ma<le  contributions  from  such  exhi- 
bition to  the  National  Museum,  three  hundred  copies  for  the  late  mem- 
bers of  said  Board,  and  five  hundred  copies  for  distribution  by  the  late 
President  of  the  Centennial  Commission,  the  printing  to  be  done  by  the 
Public  Printer,  under  the  supervision  of  the  late  chairman  of  said  Boards 
upon  whose  order  may  be  alloiced  by  the  Public  Printer  to  the  late  secre- 
tury  of  the  Board  not  exceeding  three  hundred  dollars  for  services  to  be  per- 
formed,  and  incidental  expenses  to  be  incurred  in  connection  therewith." 
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June  24, 1884,  DeGaindry  presented  to  the  Public  Printer  for  pay** 
ment  a  bUl,  as  follows: — 

^^The  United  Statei  to  Wm.  A.  BeCaindry^  Dr. 

June  24. 1884,  for  services  performed  and  incidental  expenses  in- 
eurred  in  connection  with  the  publication  of  the  report  of  the 
Board  on  behalf  of  United  States  Ezecntive  Departments  at 
the  International  Exhibition,  1876,  viz:  revisiug  aud  arrang- 
ing the  M8S.  of  the  report  for  publication;  preparing  draw- 
ings and  illustrations  for  reduction  to  8vo.  size;  supervising 
and  approving  engraving  and  photolithographing;  reading 
and  correcting  proofs,  and  revises  of  the  two  volumes  of  the 
report,  and  making  index (300  00 

Approved : 

8.  C.  LYFORD, 
Brt.  Lieut  Vol  U.  8.  A.y  late  Chairman  of  Board  on  behalf  TJ.  8.  Execu- 
tive DepU.  at  Intn  Exhn.  1876." 

July  19, 1884,  the  "late  chairman",  &c.,  made  an  ^^ordet^^  that  the 
Public  Printer  pay  said  DeCaindry  (300  for  "services  performed 
and  incidental  expenses — approved  biU  for  which  has  heretofore  been 
rendered,  which  is  supplemented  by  his  affidavit  of  July  18, 1884,  here- 
with."   Said  affidavit  of  DeGaindry  states  that: — 

"In  connection  with  the  work  of  publication  of  the  report  •  •  • 
under  joint  resolution  of  March  3, 1883,  he  used  at  his  own  expense  in 
going  to  and  returning  from  the  Army  Medical  Museum,  the  Depart- 
ment of  Agriculture,  and  the  Government  Printing  Office,  not  less  than 
forty-eight  street-car  tickets  of  the  value  of  two  dollars." 

July  1, 1884,  the  Public  Printer  b'^etter  asked  the  First  Comptroller 
whether  the  claim  of  DeCaindry  could  lawfully  be  paid. 

July  19, 1884,  William  A.  DeCaindry^  the  claimant,  submitted  a  brief, 
as  follows : — 

"  The  occasion  of  my  selection  for  the  work  will  be  found  in  House 
Miscellaneous  Document  No.  20,  2d  session,  47th  Congress,  in  which 
Prof.  Spencer  F.  Baird,  the  Secretary  of  the  Smithsonian  Institution, 
recommends  the  adoption  of  a  joint  resolution  in  the  form  of  that  of 
March  3, 1883. 

The  report  of  the  Government  Board  at  the  International  Exhibition 
of  1876,  remained  in  the  legislative  hands  of  Congress,  without  being 
printed  from  the  year  1877  to  the  year  1882.  In  August  of  the  latter 
year  the  report  was  referred  by  resolution  of  the  House  to  Prof.  Baird 
for  his  examination.  I  was  consulted  by  him  on  the  subject  of  the  work 
of  reducing  the  matter  of  the  report,  and  the  resolution  suggested  by 
him  to  Congress  »hows  that  it  was  contemplated  that  I  under  the  su- 
pervision of  the  late  chairman  of  the  board  should  do  the  work.  The 
resolution  contemplated  my  paying  my  own  expenses  in  connection 
with  the  work.  The  joint  resolution  of  March  3, 1883,  became  a  statu- 
tory contract,  so  far  as  I  was  concerned,  and  shortly  after  its  approval 
I  had  the  manuscript  of  the  entire  report,  together  with  the  drawings 
and  illustrations,  delivered  at  my  dwelling  house,  where  before  and 
after  office  hours  in  the  War  Department  I  devoted  my  time  to  the 
work  of  carrying  out  under  the  direction  of  the  late  chairman  of  the 
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board  the  plan  of  Professor  Baird.    My  right  to  compensation  is  not 
denied  by  section  1765  of  the  Revised  Statutes. 

I  have  consulted  the  cases  reported  in  the  three  volnmes  of  Decisions 
of  the  First  Comptroller,  and  find  that,  with  the  exception  of  the  Rich- 
ardson case  in  the  first  volume  [p.  357],  all  the  cases  in  which  this  sec- 
tion was  considered  to  be  a  bar  were  cases  where  executive  ofiKcers  and 
judicial  officers  had  of  their  own  authority  and  not  [of]  that  of  Con- 
gress granted  or  attempted  to  grant  extra  compensation  out  of  appro- 
priations under  their  control,  for  extra  services  rendered  by  Govern- 
ment officers.  The  conclusions  of  the  Comptroller  in  all  such  cases  are 
fully  concurred  in  by  me ;  but  they  are  of  no  validity  as  against  an  act 
of  Congress  which  authorizes  the  services,  designates  the  officer  to  per- 
form them,  and  makes  an  appropriation  for  payment  specifically  to  him, 
which  is  the  case  now  before  the  Comptroller. 

If  emphasis  be  placed  upon  the  fact,  that  Congress  has  not  in  my 
case  followed  the  verbiage  of  the  concluding  condition  of  section  1765, 
to  wit:  that  the  appropriation  in  cases  of  additional  services  must  state 
that  it  is  for  such  additional  pay,  extra  allowance,  or  compensation;  it 
is  answered  that  this  rule  is  not  observed  in  legislative  practice.  See 
Joint  Resolution  of  June  7,  1880—21  Stat.,  308;  Act  of  March  3, 1881— 
7<7.,  442;  Act  of  [June  16,  1880]— W.,  281,  in  the  case  of  Charlea  H. 
Evans ;  [Act  of  August  5, 1882]— 22  Stat,  260,  case  of  Herbert  A.  Gill; 
[Act  of  August  5,  1882]— W.,  274,  case  of  Thomas  J.  Hobbs;  [Act  of 
March  3,  1883]— Zd.,  594,  case  of  Charles  H.  Evans.    •    •    •  " 


Opinion  by  William  Lawrence,  First  Comptroller. 

There  is  probably  no  one  section  of  the  Revised  Statutes  which  has 
given  rise  to  so  many  questions  as  section  1765.  This  is  shown  by  the 
volumes  of  opinions  of  the  Attorneys-General,  by  the  Reports  of  the 
Court  of  Claims,  by  the  Decisions  of  the  First  Comptroller,  and  by 
numerous  cases  which  are  buried  in  the  files  and  records  of  the  Ex- 
ecutive Departments.  These  prove  that  officers  and  employes  in  the 
public  service,  having  compensation  fixed  in  amount  by  law,  sometiines 
display  wonderful  skill,  not  infrequently  with  success,  in  seeking  to 
obtain  additional  compensation.  The  general  rule,  in  legal  contempla- 
tion, and  in  fact,  seems  to  be,  that  the  salary  of  an  ofificer  fixed  by  law 
is,  as  the  Attorney  General  has  said,  "a  full  consideration  for  the  tehole 
of  his  tifne  ^  (15  Op.  Att.-Gen.,  536). 

Some  of  the  many  and  manifest  evils  of  permitting  salaried  oiBceis 
to  procure  extra  compensation,  and  compensation  for  extra  services, 
have  been  elsewhere  pointed  out;  and  it  is  unnecessary  to  repeat  them 
now  (Meigs's  case,  4  Lawrence,  Compt.  Dec,  627).  It  was  graphically 
said  by  Attorney-General  Black,  in  reviewing  the  acts  of  Congress  de- 
signed to  present  double  compensation  in  any  form,  that: — 

"It  cannot  be  denied  that  the  policy  which  dictated  these  provisions 
is  founded  on  just  notions  of  public  and  private  morality.  Plurality  of 
oltices,  and  extra  allowances  to  those  who  hold  them,  are  the  vices  of 
a  bad  government,  and  have  always  prevailed  to  the  greatest  extent 
in  the  worst  times"  (0  Op.  Att.-Gen.,  126). 
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It  was  in  view  of  these  considerations  that  repeated  acts  of  Congress 
have  been  passed  to  prohibit  the  allowance  of  such  compensation;  bat 
these  acts  have  not  been  eminently  sncoessfal.  Undonbtedly,  there 
are  cases,  in  which,  as  in  this  case,  the  public  interest  may  be  subserved 
by  securing  the  special  skill  of  a  person  who  holds  a  salaried  office,  in 
rendering  services  not  pertaining  to  the  duties  of  his  office,  for  which 
services  he  may  be  justly  entitled  to  compensation,  as  is  the  faithful 
and  efficient  officer  who  is  now  the  claimant.  But  it  may  be  supposed 
that  the  cases  mtist  generally  be  rare,  in  which  a  salaried  officer  can, 
consistently  with  the  duties  of  his  office,  be  engaged  to  render  other 
services.  To  prevent  the  evils  mentioned  the  act  of  March  3, 1839  (5 
Stat.,  349,  sec.  3),  provided  that: — 

^<No  officer  in  any.  branch  of  the  public  service,  or  any  other  person 
whose  salaries,  or  whose  pay  or  emoluments  is  or  are  fixed  by  law  and 
regulations,  shall  receive  any  extra  allowance  or  compensation  in  any 
form  whatever  for  the  disbursement  of  public  money,  or  the  performance 
of  any  other  service,  unless  the  said  extra  allowance  or  compensation 
be  authorized  by  law." 

This  was  found  ineffectual,  and  the  act  of  August  23, 1842  (5  Stat., 
510,  sec.  2,  now  Kev.  Stat,  1765)  provided  that : — 

'*  No  officer  in  any  branch  of  the  public  service,  or  any  other  person 
whose  salary,  pay,  or  emoluments,  is  or  are  fixed  by  law  or  regulations, 
shall  receive  any  additional  pay,  extra  allowance,  or  compensation,  in 
any  form  whatever,  for  the  disbursement  of  public  money,  or  for  any 
other  service  or  duty  whatsoever,  unless  the  same  shall  be  authorized 
by  Law,  and  the  appropriation  therefor  explicitly  set  forth  that  it  is  for 
such  additional  pay^  extra  allowance,  or  compensation." 

See  Kev.  SUt.,  170. 

The  substantial  change  made  in  the  former  by  this  latter  act  was  the 
addition  of  the  words,  ^^and  the  appropriation  therefor  explicitly  set 
forth  that  it  is  for  such  additional  pay^  extra  allowancej  or  oompensa- 
tion.^  The  manifest  purpose  of  this  addition  would  seem  to  be  to 
require  Congress  to  ^^ explicitly  set  forth^  irAea,  in  making  appropria- 
tionsy  extra  or  double  compensation  teas  being  provided  for^  and,  thus, 
to  prevent  a  surprise,  or  provision  for  extra  compensation  or  for  com- 
pensation for  extra  services  without  express  knowledge  of  the  facts  to 
enable  Congress  to  act  understandingly*  This  was  a  wise  precaution, 
since,  otherwise,  extra  compensation  might  be  authorized  without  the 
knowledge  of  Congress.  As  a  matter  of  fact,  members  of  Congress 
cannot  know  all  the  subordinate  officers  of  the  Government;  and  it  may 
well  be  doubted  whether  the  law  presumes  such  knowledge  (1  Oreen- 
leaf,  Ev.,  §6;  1  Wharton,  Ev.,  9  325).  Hence,  a  statute  like  the  joint 
resolution  of  March  3, 1883  (22  Stat.,  640),  authorizing  payment  for  serv- 
ices *'to  the  late  secretary  of  the  Board"  specified,  would  not  give  any 
indication  of  Congressional  intention  to  make  provision  for  extra  com- 
pensation, or  for  compensation  for  extra  services,  to  an  officer  already 
in  the  receipt  of  an  annual  salary.  The  purpose  of  the  last  clause  of 
the  act  of  August  23, 1842  (now  Bev.  Stat,  17G5),  may  well  be  sup|>osed 
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to  be,  to  proliibit  the  payment  of  such  compeDsation  as  that  demanded 
in  this  case,  unless  ^Hht  appropriation  therefor  explicitly  set  forth  that  it 
is  for  such  additional  pay^  extra  allowance^  or  compensation^' 

A  rule  for  the  construction  of  statutes  declares  that  "every  word  and 
clause  should,  if  possible,  have  assigned  to  it  a  meaning,  leaving  no 
useless  words"*  (Bishop,  Written  Laws,  82).  And  this  view  of  the  act 
of  August  23, 1842  (Rev.  Stat.,  1765),  was  taken  by  one  of  the  ablest 
lawyers  and  judges  whom  this  or  any  other  country  ever  produced — 
Attorney-General  Black — in  his  opinion  of  October  17, 1857  (9  Op.  Att- 
Gen.,  125) ;  in  which  he  said  that : — 

"A  blow  at  the  whole  system  of  extra  pay  and  double  compensation 
was  then  struck  by  the  act  of  23d  August,  1842,  by  forbidding  any  extra 
pay  or  additional  compensation,  in  any  form  whatever,  to  officers  or  per- 
sons having  fixed  salaries,  for  any  other  services  whatsoever,  unless  o» 
specific  appropriation,  explicitly  setting  forth  that  it  was  for  such  addi- 
tional payP 

And  see  opinion  of  November  10,  1858  (9  Op.  Att.-Gen.,  260).  If  this 
construction  is  adopted,  the  claimant  in  this  case  cannot  be  paid.  The 
joint  resolution  of  March  3,  1883  (22  Stat.,  640),  does  not  "explicitly  set 
forth  that"  the  sum  of  $300  therein  mentioned  is  for  '*  additional  pay, 
extra  allowance,  or  compensation",  for  an  officer  "whose  salary  is  fixed 
by  law." 

If  this  claim  is  to  be  paid  as  other  expenses,  arising  under  the  joint 
resolution  of  March  3,  1883  (22  Stat.,  640),  have  been,  it  must  be  paid 
from  the  appropriation  made  by  the  "sundry  civil"  act  of  March  3, 
1883  (22  Stat.,  629),  for  the  "public  printing  and  binding",  &c.,  "for  the 
fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  eighty -four.'' 
This  appropriation  does  not  in  any  form  set  forth  that  provision  is  made 
for  extra  compensation  to  a  salaried  officer. 

In  the  case  of  Converse  v.  United  States  (21  How.,  477),  the  dissenting 
opinion  declared,  when  a  salaried  officer  "claims  an  extra  compensatiou 
for  an  extra  service,"  that: — 

"  He  must  produce  an  appropriation  which  explicitly  sets  forth  that  it  is 
made  for  such  additional  compensation  ;  that  is,  he  must  show  not  only  tb»C 
Congress  contemplated  and  provided  for  a  service,  and  payment  there- 
for, but  that  they  contemplated  and  explicitly  provided  that  if  it  should 
be  rendered  by  one  already  entitled  to  a  fixed  compensation^  he  should 

*  The  only  known  exception  to  this  rule  is  that  which  exempts  salaried  officers  and 
•mploy^s  from  its  operation  in  claiming  oxira  compensation  as  against  the  last  clanM 
of  section  1765  of  the  Reviser!  Statutes.  It  may  be  ditllcult  to  perceive  the  policy  of 
the  exception.  Its  tendency  is.  in  some  measure,  to  prevent  the  large  class  of  pcraoM 
who  have  never  "been  able  to  obiuin  office,  or  who  have  no  desire  to  do  so,  from  being 
burdened  with  public  duties,  or  from  sharing  the  emoluments  thereof.  This  policy  i» 
one,  the  wisdom  of  which  can  be  readily  understood  by  those  in  office,  to  whom  it 
may  be  said,  '^  because  it  is  given  unto  you  to  know  the  mysteries  of  the  kingdom  of 
heaven,  but  to  them  [not  im  office]  it  is  not  given." 

''For  whosoever  hath,  to  him  shall  be  given,  and  he  shall  have  more  abandance: 
but  whosoever  hath  not,  from  him  shall  be  taken  away  even  that  he  hath.** — Matt., 
13:12;  also,  Matt.,  25:29;  Mark,  4:25;  Luke,  kJ:  18;  Luke,  19:  26. 
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nevertheless  receive,  in  addition  thereto,  the  compensation  provided  for 
Bach  service.  And  the  addition  of  such  compensation  to  a  fixed  com- 
pensation is  not  to  be  inferredfrom  any  equitable  considerations^  bat  mast 
be  foand  explicitly  declared  in  the  law  itself. 

Snch,  in  my  judgment,  is  the  fair  interpretation  of  the  language  of 
this  act ;  and  the  history  of  the  legislation  of  Congress  upon  tbis  sub- 
ject of  the  extra  compensation  of  officers  makes  this  interpretation,  if 
possible,  still  more  plain  and  necessary." 

Bat  the  view  taken  by  a  majority  of  the  court  in  that  case  is  under- 
stood to  be,  that,  when  a  salaried  officer  performs  services  not  in  the 
line  of  his  official  duty,  nor  pertaining  to  the  duties  of  any  office,  be 
may  lawfully  be  paid  therefor,  if  the  services  are  authorized  by  /atr,  and 
the  compensation  therefor  is  fixed  by  law,  and  not  left  to  be  determined  by 
the  mere  discretion  of  some  superior  officer — even  though  no  statute  declares 
that  the  money  to  be  paid  is  for  ^^  additional  pay,  extra  alloycanccy  or  com- 
pensation^ (Converse  v.  United  States,  21  How.,  463,  468-475).  At- 
torney-General Black,  in  an  opinion  November  24, 1860  (9  Op.  Att.-Gen., 
509),  said  to  the  Secretary  of  State  that: — '^I  shall  of  course  advise 
yoa  to  respect  the  aathority  of  that  decision  [Converse  o.  United 
States],  but  I  shall  not  advise  you  to  stretch  it  a  single  inch." 

Does  the  claimant  in  this  case  bring  himself  within  the  decision  in 
the  case  of  Converse  v.  United  States  f  The  services  which  he  rendered, 
were  not  in  the  line  of  his  official  duty,  nor  a  part  of  the  duty  of  any 
officer;  and  they  were  authorized  by  law.  So  far  the  present  claim  is 
supported  by  the  case  of  Converse  v^  United  States.  If  the  compensa- 
tion is  ^^ fixed  by  law^  within  the  meaning  of  that  case,  the  claimant  can 
be  paid.  In  said  case  (21  How.,  470)  the  court,  referring  to  the  stat- 
utes affecting  extra  compensation,  said  that: — 

^^  The  great  object  has  been  to  establish,  by  law,  the  compensation  for 
pablic  services,  whether  in  office,  or  agencies,  where  the  nature  and 
character  of  the  duties  to  be  performed  were  xSufficioutly  known  and 
definite  to  enable  Congress  to  form  an  estimate  of  its  value,  and  not 
leave  it  to  the  discretion  of  the  head  of  an  executive  departments^ 

The  largest  class  of  cases  which  fall  within  the  ^'discretion"  men- 
tioned, are  those  in  which  appropriation  and  other  acts  give  express  or 
implied  authority  to  heads  of  departments,  to  employ  agents  to  execute 
their  purposes  or  carry  them  into  effect,  with  the  implied  or  incide7Ual 
power  to  fix,  by  an  unlimited  discretion,  the  compensation  for  services 
so  rendered.  In  such  cases,  salaried  officers  cannot  render  said  services, 
and  be  paid  compensation  fixed  by  such  discretion.  And  the  same  may 
be  said  in  all  cases  involving  the  same  principle.  In  this  class  of  cases 
it  is  not  to  be  presumed  that  Congress  intended  to  permit  the  payment 
of  extra  compensation,  or  of  compensation  for  extra  services,  to  salaried 
ofl&cers,  because  under  such  statutes  there  is  no  purpose  manifested  to 
make  exceptions  to  the  general  prohibitions  of  section  1765  of  the  lie- 
vised  Statutes.  Bat  in  the  present  case  Congress  has  expressly  desig- 
nated the  claimant  to  render  the  service  in  question,  and  has,  in  direct 
terms,  given  aathority  to  'Hhe  late  chairman  of  the  Board  specified,  by 
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^< order"  to  name  the  amoant  to  be  paid,  <^  not  exceeding  three  handred 
dollars  for  services  to  be  performed,  and  incidental  expenses  to  be  in- 
curred." When  Congress  thus  expressly  (1)  aathorizes  a  person  named 
to  render  the  service,  and  (2)  reqaires  a  designated  person  to  fix  the 
amount  of  compensation  in  a  case  specially  provided  for,  such  compen- 
sation may  be  said  to  be  fixed  by  law  within  the  principle  decided  in 
the  case  of  Converse  v.  United  States.  There  is,  indeed,  in  a  certain 
sense  a  discretion  exercised,  but  it  is  a  discretion  expressly  authorized 
as  to  a  desiguated  person  and  service,  and  there  is  a  fixed  limit  on  tbe 
amount  to  be  paid.  No  unlimited  discretion  can  be  exercised.  Tbe 
compensation  is,  therefore,  practically  fixed  by  law.  That  is  certain 
which  may  be  rendered  certain — Id  certum  est  quod  certum  reddi  potest. 

The  special  provision  so  made  for  fixing  the  amount  of  compensation 
in  favor  of  a  person,  and  for  a  service  clearly  indicated,  would,  in  the 
absence  of  any  other  limiting  or  qualifying  statute,  necessarily  show  a  dis- 
tinct purpose  of  Congress  to  authorise  the  amount,  when  so  fixed,  to  be 
paid  from  an  appropriation  giving  authority  for  payment  thereof.  It 
has  been  supposed  that  the  last  clause  of  section  1765  of  the  Revised 
Statutes  was  such  'limiting  or  qualifying  statute^,  designed  to  secure 
full  information  to  enable  Congress  to  act  understandingly  before  giv- 
ing extra  compensation  to  salaried  ofiiccrs ;  but,  since  that  clause  is  now 
understood  to  be  without  meaning  or  purpose  under  specified  conditions^ 
which  seem  at  present  applicable,  it  cannot  affect  the  claim  in  thia  case. 

Accounting  officers  cannot  consider  whether  the  limited  and  discre- 
tionary authority  to  make  an  "order"  fixing  the  amount  of  compensa- 
tion has  been  wisely  exercised;  but  it  must  be  presumed  that  such 
authority  has.  Congress  did  not  give  authority  to  make  an  "order"  to 
pay  the  whole  sum  of  $300  ^^for  services^  The  maximum  of  (300  is 
declared  by  the  Joint  Resolution  to  be  ^' for  services^  and  ^^ incidental 
expenses,^  It  does  not  appear,  that,  when  the  claim  in  this  case  was 
"approved",  any  evidence  was  furnished  showing  the  amount  of  "inci- 
dental expenses  "  incurred ;  but,  before  the  "  order  "  for  payment  was 
made,  it  was  shown  by  affidavit  that  "  not  less  than  forty-eight  street- 
car tickets"  were  used,  requiring  an  expenditure  of  two  dollars.  Tbis 
amount  for  "incidental  expenses"  satisfied  the  discretion  of  the  "late 
chairman  of  said  Board"  in  judging  what  Congress  intended  to  be  in- 
cluded for  that  object ;  and  such  amount  must  satisfy  the  accounting 
officers.  It  is,  then,  to  be  supposed  that  the  cost  of  street-car  tickets 
WHS  the,  and  the  ojily,  "incidental  expenses"  anticipated  by  Congress, 
and  that,  after  paying  this,  tbe  residue  of  the  $300  was  intended  as 
compensation  "  for  services."  Since,  as  seems  to  have  been  determined, 
it  is  not  necessary,  as  has  sometimes  been  supi>osed,  and  as  the  statute 
says,  that  tbe  ai)propriation  under  which  payment  is  claimed  shall  "ex- 
plicitly state  that  it  is  for  •  •  •  additional  pay,  extra  allowanee, 
or  compensation"  (Rev.  Stat.,  1705),  the  effect  of  the  joint  resolution  is 
in  express  terms  to  require  that  tbe  Public  Printer  shall,  a|K>n  the  "or- 
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der"  of  ^Hhe  late  chairman  of  said  [speci&ed]  board"  pay  ''to  the  late 
secretary  of  the  board  ",  within  the  limit  prescribed,  the  sum  fixed  by 
said  chairman. 

It  has  been  deemed  proper,  thus  somewhat  at  length,  to  refer  to  stat- 
utes, decisions,  and  opinions ;  because,  in  view  of  all  of  them,  and  of  the 
unsettled  condition  of  the  law,  as  indicated  in  many  cases,  including 
Meigs's  case  (4  Lawrence,  Compt.  Dec,  638),  if  not  of  the  practical  nul- 
lification of  section  1765  of  the  Bevised  Statutes,  by  some  of  them,  it 
may  be  proper  that  the  attention  of  Congress  be  called,  if  possible,  to 
the  subject,  in  the  hope  that  all  doubts  may  be  settled  by  an  amend- 
atory statute. 

The  Public  Printer  will  be  advised  to  make  payment  accordingly. 

Treasury  Departmekt, 

First  Comptrollef^s  Office^  July  21,  1884. 


IN  THE  HATTER  OF  THE  RIGHT  OF  A  DISTRICT  ATTORNEY  OF  THE 
UNITED  STATES  TO  FEES  IN  PROCEEDINGS  FOE  Co'nTEMPT  IN  A  CIR- 
CUIT  COURT  OF  THE  UNITED  STATES  AGAINST  PARTIES  FOR  INTER- 
FERING WITH  A  RECEIVER  Al>POINTED  BY  SUCH  COURT  IN  A  CASE 
PENDING  THEREIN  BETWEEN  OTHER  PRIVATE  PARTIES.— CONTEMPT 
CASE. 


1.  A  receiver  duly  appointed  by  a  court  is  an  officer  thereof.    Any  unauthorized  in- 

terference with  the  exercise  of  his  dnties  as  such  receiver  is  a  contempt  of  the 
eonrt  which  appointed  him. 

2.  The  proceeding  against  a  party  gnilty  of  saoh  contempt  is  in  the  nature  of  a  crim- 

inal proceeding. 

3.  A  fine  imposed  by  a  court  of  the  United  States  for  such  contempt  is  to  be  paid, 

when  collected,  into  the  Treasury  of  the  United  States. 

4.  It  ia  an  official  duty  of  the  proper  district  attorney  of  the  United  States  to  prose- 

cute such  proceeding  for  contempt. 

5.  Sneh  district  attorney  is  entitled  for  such  service  to  the  fee  prescribed  by  statute 

as  ''  in  cases  at  law  when  Judgment  is  rendered  without  a  Jury.''    (Rev.  Stat., 
iS4.} 

6.  When  a  district  attorney  prosecutes  two  or  more  of  such  proceedings  against  several 

parties  ''which  should  be  Joined/'  he  is  entitled  to  only  one  fee  therefor.    (Rev. 
Stat.,  980.) 

7.  The^mler  of  two  or  more  contempts  in  one  information  or  proceeding  is  controlled 

by  sections  1024,  1035,  and  1036  of  the  Revised  Statutes. 

8.  There  can  be  no  lawful  Joinder  of  defendants  in  such  proceeding,  unless  each  one 

so  joined  advised  the  guilty  act  complained  of,  or  in  some  degree  assented  to 
and  aided  the  party  committing  it. 

9.  Statntes  giving  costs,  or  fees  as  costs,  are  to  be  strictly  construed. 

Channin^  Richards,  United  States  attorney  for  the  soathern  district 
of  Ohio,  in  his  accoant  of  fees  for  the  first  quarter  of  1884,  charged  a 
docket  fee  of  ten  dollars  ii)  each  of  ten  attachments  for  contempt  of 
court  of  persons  who  had  boarded  a  train  upon  a  railroad  in  charge  of 
a  receiver  duly  appointed  by  the  circnit  court  of  the  United  Btates  for 
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said  district  in  a  case  pending  between  private  parties  in  said  court, 
assaulted  the  conductor  and  brakeman,  and  otlierwise  materially  inter- 
fered with  the  operation  of  the  road  and  with  the  receiver  and  those 
acting  under  his  authority. 

May  17,  1884,  Mr.  Eichards,  in  answer  to  an  inquiry  of  the  First 
Comptroller,  why  the  diftereut  defendants,  charged  with  contempt  of 
court,  were  not  joined  in  one  proceeding,  or  why  it  was  necessary  that 
there  should  have  been  as  many  cases  as  defendants,  explained  that 
separate  writs  had  been  issued  and  several  deputy  marshals  sent  to 
make  the  arrests,  because  the  parties  charged  were  somewhat  scattered, 
and  it  was  deemed  necessary  to  secure  their  arrest  as  nearly  simultane- 
ously as  possible.    And  he  adds : 

'^  It  was  not  then  known  what  part  each  person  had  taken,  bnt  in  view 
of  the  testimony,  as  afterwards  given,  the  several  charges  might,  per- 
haps, be  properly  consolidated  into  three  cases: 

1.  Those  who  insisted  upon  riding,  and  did  so,  without  paying. 

2.  Those  engaged  in  the  assault  on  the  conductor  and  brakeman. 

3.  Those  who  assaulted  and  beat  the  brakeman  subsequently  and  at 
another  place. 

(1)  The  six  who  were  fined  were  persons  who  had  only  committed  the 
first  offense,  leaving  the  train  at  their  point  of  destination. 

(J)  Afierwardsj  and  whilst  the  train  was  still  at  that  station,  several 
persons  were  engaged  in  pelting  the  train  officials  [conductor  and  brake- 
m{in]  with  stones,  &c.  The  only  one  identified  was  sentenced  to  im- 
prisonment. 

(3)  During  that  assault  the  brakeman  jumped  on  the  engine  and  went 
up  the  railroad  several  miles  where  he  got  off.  The  other  three  who 
were  imprisoned  followed  subsequently  by  train  in  search  of  him,  and 
when  they  found  him,  gave  him  a  severe  beating. 

Under  the  circumstances  •  •  •  I  think  that  separate  attach- 
ments were  properly  issued,  but  there  were  at  least  three  distinct  cases 
which  could  not  properly  be  joined,  as  they  did  not  all  involve  thesamt 
persons." 

The  questions  submitted  to  the  First  Comptroller  to  decide  are: 

I.  Whether  the  district  attorney  is  entitled  to  fees  in  proceedings  for 
contempt  of  court,  and 

II.  Whether,  if  so,  he  should  be  allowed  to  charge,  under  the  t^cU 
submitted,  a  fee  for  etich  of  the  ten  attachments. 


Decision  by  William  Lawrence,  First  Comptroller. 

The  Revised  Statutes  provide  that: 

"The  following  and  no  other  compensation  shall  be  taxed  and  allowed 
to  attorneys  ♦  •  •  in  the  courts  of  the  United  States,  to  district 
attorneys  •  ♦  •  in  the  several  States  and  Territories,  except  in 
cases  otlierwise  expressly  provided  by  law.     •     •     •'^ 

"  On  a  trial  before  a  jury  in  civil  or  criminal  causes  or  before  referees, 
or  on  a  final  hearing  in  equity  or  admiralty,  a  docket  fee  of  twenty  dol- 
lars: Proindedy  That  in  caHos  of  admiralty'  and  maritime  jarisdictioOf 
where  the  libelant  recovers  less  than  fifty  dollars,  the  docket  fee  of  hii 
proctor  shall  be  but  ten  dollars. 
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In  cases  at  law,  when  judgment  is  rendered  without  a  jury,  ten  dollars. 

In  cases  at  law,  when  the  cause  is  discontinued,  five  dollars. 

For  scire  facias,  and  other  proceedings  on  recognizances,  five  dollars. 

For  each  deposition  taken  and  admitted  in  evidence  in  a  cause,  two 
dollars  and  fifty  cents.    •    •     •"  (Rev.  Stat.,  823,  824). 

This  is  to  be  taken  in  connection  with  sec.  771,  which  is  as  follows: 

"  It  shall  be  the  duty  of  every  district  attorney  to  prosecute,  in  his 
(list  net,  all  delinquents  for  crimes  and  offenses  cognizable  under  the  authority 
of  the  United  States^  and  all  civil  actions  in  which  the  United  States  are 
concerned,  and,  unless  otherwise  instructed  by  the  Secretary  of  the 
Treasury,  to  appear  in  behalf  of  the  defendants  in  all  suits  or  pix)ceed- 
ings  pending  in  his  district  against  collectors,  or  other  officers  of  the 
revenue,  for  any  act  done  by  them  or  for  the  recovery  of  any  money  ex- 
acted by  or  paid  to  such  officers,  and  by  them  paid  into  the  Treasury." 

I.  There  are  some  general  common  law  rules  as  to  the  compensation 
of  public  officers,  and  the  construction  of  statutes  providing  for  official 
salaries,  fees  and  costs.    Among  them  are  these : 

A  public  officer  is  not  entitled  to  salary,  fees  or  costs  unless  author- 
ized by  express  statute :  Statutes  giving  fees  do  not  embrace  the  sov- 
ereign, unless  expressly  so  provided :  Statutes  giving  costs  or  fees  as 
costs  are  to  be  strictly  construed  because  in  derogation  of  common  law. 
Thus  in  State,  ex  rel.  Pollard  v.  Brewer,  auditor  (59  Ala.,  134),  it  is 
said: 

The  statutes  which  allow  fees  to  sheriffs  and  other  officers  for  services 
rendered  in  prosecutions  by  the  State  for  criminal  offenses,  and  in  ex- 
ecnting  judgments  rendered  in  such  prosecutions,  are  statutes  which 
give  costs  and  must  be  strictly  construed — they  cannot  be  extended 
beyond  their  letter.  It  is  a  principle  of  the  common  law,  that  such 
statutes  (as  it  is  in  reference  to  all  general  statutes),  do  not  extend  to, 
and  embrace  the  sovereign,  subjecting  him  to  disability,  or  to  liability, 
unless  it  is  so  expressly  provided.  ^'  The  king  (and  any  person  suing 
to  bis  use)  shall  neither  pay  nor  receive  costs,"  was  the  rule  at  common 
law ;  and  the  general  words  of  statutes  giving  costs,  did  not  Include 
the  sovereign  (2  Black.,  400).  The  same  principle  has  been  applied  to 
the  governments,  State  and  Federal,  in  this  country,  in  civil  and  crim- 
inal causes.  (Irwin  v.  Commissioners,  1  Serg.  &  B.,  505 ;  McKeeban  v. 
Commonwealth,  3  Barr,  151 ;  U.  S.  r.  Boyd,  5  How.,  29 ;  Commissioners 
r.  Blake,  21  Ind.,  32;  Prince  v.  State,  7  Humph.,  137.)  Those  who  ac- 
cept public  offices,  which  require  them  to  render  services  to  the  State, 
must  take  the  office  cum  onere — the  rendition  of  such  services  gratu- 
itously, unless  by  express  statutory  provision,  comi)en8ation  is  flxed^ 
and  an  express  liability  for  its  payment  imposed  on  the  State. 

So  in  Wortham  v.  Grayson  County  Court  (13  Bush.^  Ky.,  57),  it  is 

said: 

The  State  and  county  governments  of  this  country  never  become 
debtors,  by  implication,  to  any  of  their  agents,  and  *  *  *  in  order 
to  hold  them,  or  any  of  them,  responsible  for  a  claim,  the  claimant  must 
show  a  legal  obligation  on  their  part  to  pay  it.* 

*  '*The  King  in  England  neither  pays  nor  receives  costs ;  but  the  exceptions  as  to  re- 
feiving  costs  are  so  numerous  as  well  nigh  to  destroy  that  branch  of  the  mle ''  (3  Bl. 
Com..  400  AN.  13). 

"  It  is  an  established  principle  that  the  United  States  pay  no  costs,  although  when 
4QC(:«^s8fnl,  they  recover  them'^  (4  Minor,  Institutes,  788,  citing  The  Antelope,  V2 
Wbeat.,  546;  United  States  v.  Hooe,  3  Cr.,  73;  United  States  v.  Barker,  2  Wheat., 
3%). 

17  DEO,  VOL  6 
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In  Martin  v.  State  (1  Har.  &  J.,  721),  decided  in  1805,  it  appeared 
that  the  attorney -general  of  Maryland  had  been  indicted  for  extortiou 
for  charging  a  docket  fee  in  a  proceeding  for  contempt  against  a  juror 
for  not  attending  court.  The  court  below  found  him  guilty  and  assessed 
a  fine.  The  case  was  taken  to  the  court  of  appeals  on  error.  Finlcnfy^ 
in  the  argument  for  the  State,  said  (ps^ge  740): 

If  the  attorney-general  has  a  right  to  charge  a  fee  in  that  case,  the  act 
of  1715,  ch.  48,  must  give  it  to  him.  It  is  in  vain  to  talk  of  usage.  The 
attorney-general  must  show,  that  ita  lex  scripta  est,  and  unless  he  can 
produce  a  law  justifying  the  demand,  he  is  guilty  of  extortion.  He 
does  not  mean  to  discuss  the  question,  whether  a  private  attorney,  if 
there  existed  no  reguhxtion  with  respect  to  fees,  could  recover  upon  a 
quantum  meruit  for  the  value  of  his  services.  The  case  of  a  public  offi- 
cer is  very  different,  and  he  must  show  an  express  law  to  authorize  Lis 
demand.  If  he  had  a  fixed  salary  allowed  him  as  a  recompense  for  his 
services,  it  would  be  extortion  for  him  to  receive  more.  It  is  the  same 
thing  where  there  are  fees  given  to  him.  To  vindicate  himself  he  mcst 
show  a  positive  law  in  his  justification,  and  must  not  rely  upon  usag*. 

The  court  affirmed  the  sentence  of  the  court  below  without  publishing 
an  opinion,  but  thereby  in  ettoct  approved  the  position,  which  was  not 
controverted  by  the  accused,  that  an  officer  could  claim  no  fee,  unle>fc 
expressly  authorized  by  statute  (see  15  Op.  Att.-Gen.,  187;  Meigs's 
case,  4  Lawrence,  Compt.  Dec,  5do,  608). 

In  Bojird  of  Commissioners  v.  Cox  (65  Ga.,  81),  it  appeared  thut 
Cox,  sheriff',  sued  the  county  commissioners  in  a  justice's  court  "tor 
services  of  hims^i*  and  deputy  in  attending  upon  court  and  summouing 
talesmen.  The  justice  gave  judgment  for  the  plaintiff,  and  the  case  was 
appealed."    The  court  said: 

The  only  question  made  in  this  case  is,  whether  the  sheriff  of  De<a- 
tur  County  is  entitled  to  charge  the  county  for  services  rendered  in  his 
official  capacity  other  than  is  specified  in  the  fee  bill  as  declared  in  the 
Code.  The  court  decided  that  he  was,  and  the  county  commissioners 
excepted.  The  services  tor  which  the  sheriff  sought  to  make  the  county 
liable  were:  1st,  for  five  days'  attendance  by  himself  and  deputy  u])t)u 
the  November  adjourned  term  of  the  superior  court  in  January,  t25.<H); 
2d,  for  eleven  days'  service  of  himself  and  deputy  m  attending  np<'n 
the  May  term  of  the  superior  court,  $55.00;  3d,  for  summoning  ^  tale^ 
jurors  at  the  May  term  of  the  superior  court  by  order  of  Judge  Wright, 
*$G.(K)— total  amount,  $86.00. 

i^oue  of  these  items  were  either  legal  or  proper  charges  against  the 
county.  The  services  for  which  he  made  these  extra  charges  necessa- 
rily appertained  to  the  general  duties  of  his  office  as  sheriff,  imposed  h> 
law  (Code,  §  361),  and  his  compensation  therefor  is  the  fees  specifier!  in 
the  fee  bill  for  other  enumerated  services  for  which  he  is  entitled  to 
charge,  but  no  more.  The  sheriff  when  he  took  the  office  t4>ok  it  vi:b 
all  its  burdens  for  the  emoluments  annexed  thereto  as  prescribed  by 
law.  The  mischievous  practice  of  officers  charging  for  extra  servict^ 
over  and  above  their  lawful  fees,  is  a  great  evil,  and  cannot  be  lo^^ 
strongly  condemned. 

There  is  no  authority  in  conflict  with  these  cases.  In  the  case  of 
United  States  v.  Morse,  decided  May  term,  1844,  by  Justice  Story,  iu 
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the  circuit  court  of  the  United  States  (3  Story,  0.  C,  87),  it  appeared- 
that  from  June,  1836,  to  January  1,  1839,  Morse  was  collector  of  cus- 
toms, and  Balkam  was  his  deputy ;  that  Balkam  also  served  as  in . 
s])ector  of  customs ;  that  Morse  paid  Balkam  the  lawful  compensation 
for  services,  both  as  deputy  collector  and  as  inspector.  For  the  Gov- 
ernment it  was  contended  (1)  that  Balkam  could  not  lawfully  hold  the 
two  offices  of  deputy  collector  and  of  inspector  and  receive  the  pay  and 
emoluments  of  both  at  the  same  time  under  the  act  of  May  7,  l.>22  (3 
Stat.,  693,  sec.  14),  and  (2),  that  if  he  could,  then  by  the  L5th  section  he 
could  not  receive  more  than  $1,000  in  any  one  year.  Stor>^,  J.,  in  de- 
li veiing  the  opinion  of  the  court,  said : 

There  is  nothing  in  the  nature  or  duties  of  the  offices  of  deputy  col 
N'ctor  and  inspector  of  the  customs,  which  makes  them  incompatible 
with  each  other.  The  14th  section  of  the  act  of  1822,  ch.  107,  declares 
••  that  in  the  ports  of  Boston,  New  York,  Philadelphia,  Baltimore, 
(Charleston,  Savannah,  and  New  Orleans,  no  person  shall  be  aniuspector, 
who  at  the  same  time  holds  any  other  office  in  the  collection  of  the  cu  s- 
toms,  in  either  of  the  said  port*."  Now  the  very  enumeration  here 
iucludes  only  certain  specified  ports,  and,  of  course,  excludes  all  other 
imrtH,  aiM)n  the  known  maxim,  Expressio  unius  est  exclusio  alterius. 
The  )K)licy  of  the  section  doubtless  was,  that,  in  the  enumerated  ports, 
the  duties  of  deputy  collector  would  or  might  occupy  all  the  time  of 
that  officer,  and  that  it  would  be  a  public  inconvenience,  and  perhaps 
lead  to  the  gross  abuse  of  creating  sinecu  res,  to  allow  him  to  hold  another 
office  at  the  same  time,  the  duties  whereof  he  could  not  adequately 
{wrform,  or  might  injuriously'^  to  the  public  service  neglect. 

As  to  the  second  question,  the  15th  section  of  the  act  of  1822,  ch.  107, 
provides,  **  that  the  Secretary  of  the  Treasury  may  from  time  to  time 
limit  and  fix  the  number  and  compensation  of  the  clerks  to  be  employed 
hy  any  collector,  naval  officer,  or  surveyor,  and  may  limit  and  fix  the 
coui]>en8ation  of  any  deputy,  of  such  collector,  naval  officer,  or  surveyor ; 
provided,  that  no  such  deputy  in  any  of  the  districts  of  Boston  and 
ChiirleBtown,  New  York,  Philadelphia,  Baltimore,  Charleston,  Savan- 
nah, or  New  Orleans,  shall  receive  more  than  one  thousand  five  hun- 
flrtHl  dollars,  nor  any  such  other  deputy  more  than  one  thousand  dollars, 
lor  any  services  he  may  perform  for  the  United  States  in  any  office 
or  ca]>acity.''  It  is  upon  the  last  clause  only,  that  the  whole  controversy 
hinges.  It  is  certainly  obscurely  drawn ;  and  the  question  is,  what  is 
the  i>roi)er  interpretation  to  be  given  to  the  words,  "  in  any  office  or 
capacity.''  After  weighing  the  subject  with  a  good  deal  of  dare,  I  have 
vome  to  the  conclusion,  that  the  true  intent  and  meaning  of  the  clause 
is  to  limit  the  emoluments  of  the  deputy  collector  in  that  office  to  the 
Mini  H|>ecified,  and  to  make  no  allowance  to  him  on  account  of  any  in- 
riilental  aervices  he  maj-  perform,  or  emoluments  he  may  receive  beyond 
that  sum  ;  and  that  it  was  not  intended  to  say,  that  if  he  actually  per- 
formed the  duties  or  services  of  any  other  independent  office,  such  as 
\ut<\ieetoTy  in  any  of  the.  non-enumerated  ports,  he  was  not  entitled  to 
rp<'eive  the  emoluments  thereof.  In  short,  I  read  the  language,  as  if  it 
were,  "  in  any  such  office  or  capacity."  The  18th  section  of  the  same 
art  contains  a  provision,  having  a  similar  policy  and  operation,  as  to 
the  incidental  services  and  compensation,  which  might  be  claimed, 
rirtute  officio^  by  a  collector,  naval  officer,  or  surveyor. 
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It  appears  to  me,  also,  that,  it  ought  not  to  be  presumed,  that 
the  Government,  when  it  fixes  the  compensation  of  a  deput}'  col- 
lector, means  that  he  shall  be  cooipellable  to  perform  the  duties  of 
inspector  gratuitously ;  nor  can  it  be  presumed,  that  the  Government, 
when  it  fixes  the  compensation  of  a  deputy  collector,  looks  to  any  other 
thing  than  a  remuneration  of  the  duties,  which  he  is  to  be  called  uiion 
to  perform  as  such.  I  know  of  no  authot-ity  given  by  law  to  the  Secre- 
tary of  the  Treasury  to  compel,  or  to  require,  any  officer  appointed  to 
one  office  to  perform  the  duties  of  another  independent  office,  either  as 
a  condition  of  his  appointment,  or  otherwise.  The  law,  as  I  conceive, 
adjusts,  or  intends  to  afljust,  the  measure  of  the  compensation  of  every 
officer  to  tlie  duties  to  he  performed  in  that  office,  and  not  in  another 
inde|)endent  office.  It  does  not  seem  to  me,  therefore,  that  the  court, 
except  upon  the  most  clear  and  i)ositive  language  of  a  statute,  ought 
to  adoj)t  any  such  conclusion ;  and  where  the  words  are  loose  or  ob- 
scure, and  admit  of  two  interpretations,  it  seems  to  me,  that  the  con- 
struction ought  to  be  favorable  to  the  claim  of  the  officer,  whp  performs 
the  duties  of  two  independent  offices. 

The  principle  stated  is  to  be  taken  with  reference  to  the  facts  of  the 
case  (Wells,  Res  Adjudicata,  sec.  584;  Meigs's  case,  4  Lawrence, 
Compt.  Dec,  G32).  The  opinion  of  Judge  Story  was  not  that  when  a 
statute  which  gives  compensation  to  an  officer  is  susceptible  of  two  inter- 
pretations^ the  construction  should  be  favorable  to  the  officer;  but  that 
when  there  are  two  distinct  offices,  each  having  a  compensation  attached 
to  it,  and  one  individual  performs  the  duties  of  both,  that  then  a  doubt 
arising  on  a  statute,  as  to  wliether  tlie  pay  of  the  two  offices  oould  be 
united  in  one  person,  should  be  resolved  in  favor  of  paying  both.  In 
fact,  the  only  real  principle  of  construction  stated  is  that  a  statute  which 
requires  an  officer  to  perform  onerous  continuous  duties,  and  which  is 
susceptible  of  two  constructions,  one  of  which  would  give  compensa- 
tion and  the  other  not,  the  former  on  principles  of  justice  Ih  to  In? 
adoi)ted.  So  far  as  this  case  may  be  regarded  as  stilting  such  principie, 
it  can  only  ajjply  when  the  question  is  whether  the  officer  shall  have 
vo  compensation  for  any  duty  of  the  office^  or  a  compensation  provided 
by  statute.  This  case  does  not  apply  when  an  officer  having  a  salary 
is  charged  by  law  with  additional  duties.  The  statement  that  "  where 
the  words  [of  a  statute  giving  salary  or  fees]  are  loose  or  obscure  and 
admit  of  two  interpretations  •  *  •  the  construction  ought  to  l^ 
favorable  to  the  claimant "  is  not  given  as  a  general  proposition^  and  ;is 
such  it  is  unsupported  by  any  authority,  in  a  case  in  which  the  Ootcm 
ment  is  sought  to  be  charged,  and  is  against  the  general  doctrine  on  the 
subject,  as  already  shown  by  authorities  cited.  The  Supreme  Court 
has  never  given  its  sanction  to  any  such  rule,  either  as  a  general  rule 
of  construction,  or  as  a  proper  rule  applicable  to  the  fact»  of  the  case. 
And  yet  a  portion  of  this  language  of  Justice  Story  has  beea  cited 
again  and  again,  as  if  it  were  a  recognized  general  rule  of  coustrac- 
tion  (Moore's  case,  4  Ct.  CI.,  139 ;  Folger's  case,  13  W.,  (K>).  In  the 
case  of  Moore  v.  United  States,  siipra,  the  court  refers  approvingly  to 
the  decision  in  3  Story,  but  does  not  apply  it  to  the  case  before  iu 
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Indeed,  it  could  not  have  applied  it ;  for  the  doabt,  if  any,  in  the  case 
that  was  to  be  resolved,  had  reference  to  a  fact  and  not  to  the  law.  The 
court  did  not  admit  judicial  construction ;  it  said :  '<  The  act  is  not  in 
any  respect  doubtful,  but  clear,  definite,  and  peremptory." 

With  the  prineiples  in  view  which  are  established  by  the  foregoing 
authorities,  the  direct  question  involved  in  this  case  may  now  be  con- 
sidered. 

II.  ♦  The  right  of  the  district  attorney  to  a  fee  in  a  proceeding  for 
contempt  must  depend  on  the  determination  of  two  questions:  firsts  is 
it  his  official  duty  to  prosecute  it,  and  second^  has  the  statute  prescribed 
a  fee  therefor t 

I.  The  first  question  is  to  be  determined  from  the  words  employed  in 

section  771  of  the  Revised  Statutes,  as  follows : 

It  shall,  be  the  duty  of  every  district  attomeT'  to  prosecute,  in  his 
district,  all  delinquents  for  crimes  and  offenses  cognizable  under  the  au- 
thority of  the  United  StateSj  and  all  civil  actions  in  which  the  United 
States  are  concerned. 

The  question  to  be  decided  is,  whether  a  person  guilty  of  contempt  is 
a  delinquent  guilty  of  a  crime  or  offense. 

In  other  words,  the  real  inquiry  is,  whether  a  contempt  is  a  criminal 
ofifense.  The  question  whether  it  is  so  (1)  generally^  is  not  material,  if 
(2)  it  be  so  within  the  meaning  of  the  statute  cited. 

(1.)  Whether  contempt  of  court  is,  generally  speaking,  a  crime  per  m, 
is  a  question  upon  which  the  authorities  differ  very  widely. 

(a.)  Some  of  the  aut^iorities  which  maintain  that  contempts  are  not 
crimes,  and  that  the  proceedings  thereon  are  not  criminal,  may  be 
mentioned. 


*  *'  Contempt  is  a  disobedience  to  the  rules  and  orders  of  a  court  which  hath  power 
to  pnDJsb  soch  offense."  ''And  this  word  is  used  for  a  kind  of  misdemeanor  by  doing 
what  one  is  forbidden,  or  not  doing  what  he  is  commanded."  (Jacob's  Law  Diction- 
ary, tit.  Contempt.) 

The  power  of  pnnishing  for  contempt  is  incident  to  courts  independently  of  statute, 
and  the  legislature  cannot  depriye  them  of  such  power,  which  is  necessary  to  their 
protection  and  preservation  (United  States  r.  Hudson,  7  Cr.,  32;  Ex  parte  Robinson, 
19  Wal.,  510;  State  r.  Morrill,  16  Ark.,  3<?4;  Neel  p.  The  State,  4  /<!.,  263;  People  v. 
Wilson,  64  111.,  195;  Hughes  r.  The  People,  5  Col.,  446;  Arnold  r.  Commonwealth,  80 
Ky.,  302). 

It  has  consequently  been  held  that  the  courts  of  the  United  States  have  power  to 
panish  for  contempt  not  immediately  derived  from  statute,  but  necessarily  renulting 
from  the  nature  of  their  institution  (United  States  r.  Hudson,  7  Cr.,  32,  34  ;  Trial  of 
Judge  Peck,  499  et  seq,). 

This  power  exist-s  under  the  Constitution,  not  being  taken  away  by  the  provisions 
requiring  trial  by  jury  (Hollingsworth  r.  Duane,  Wall.,  C.  C,  77,  106). 

The  judiciary  act  of  1789,  sec.  17,  gave  to  the  courts  of  the  United  States  power  **  to 
pnnifih  by  fine  and  imprisonment  at  the  discretion  of  the  court  all  contempt-s  of  their 
authority."    (1  Stat.,  83). 

Bat  the  act  of  March  2,  1831,  suggested  by  the  impeachment  of  Judge  Peck,  re- 
stricted this  power  (Rev.  Stat.,  725),  at  least  as  far  as  the  circuit  and  district  courts 
are  concerned  (Ex  parte  Robinson,  19  Wal.,  510;  2  Story,  Const.,  $  1774;  United 
States  r.  Holmes,  1  Wal.,  Jr.,  C.  C,  1 ;  The  State  r.  MorriU,  16  Ark.,  405). 
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In  Texas  it  has  been  held  that : 

Contempt  of  cx)urt  is  not  an  offense  within  the  meaning  of  the  [Texas] 
Penal  Code.  Contempts  are  matters  sui  generis,  and  not  criminal  ca^r^ 
in  the  sense  in  which  crimes  are  treated  of  by  writers  upon  criminal 
law.  They  are  said  to  be  of  a  criminal  nature  because  they  are  not 
properly  civil  suits,  and  because  they  involve  the  idea  of  the  punish- 
ment of  unauthorized  acts  (Casey  v.  The  State,  25  Tex.,  380;  see 
also  Floyd  i\  The  State,  7  Id.,  215,  where  contempts  are  said  to  be  of  a 
"criminal  nature"). 

It  must  be  admitted,  that  an  act  may  be  a  contempt  of  court  and 
not  be  in  one  sense  a  crime,  and  that  courts,  haviug  no  criminal  juris- 
diction, such  as  chancery  and  probate  courts,  have  the  power  to  punish 
for  contempts.  It  has  been  decided  that  an  enactment  denying  crimi- 
nal jurisdiction  to  a  court  does  not  deprive  it  of  the  power  of  fining  and 
imprisoning  for  contempt  (Middlebrook  v.  The  State,  43  Coun.,  257, 
267). 

Mr.  Bishop  combats  the  docrine  that  a  contempt  causes  the  offender 
to  be  liable  also  to  a  graver  proceeding.  (2  Bishop,  Crim.  Law,  7th  eil., 
§  265 ;  Rex  v.  Revel,  1  Stra.,  420 ;  Heg.  v.  Rogers,  7  Mod.,  28).  And  he 
does  not  consider  the  fine  or  imprisonment  for  contempt  as  a  punish- 
ment, but  merely  as  a  consequence  flowing  from  the  a<;t  of  one  placing 
himself  in  o])i)osition  to  the  machinery  of  law,  and  being  borne  down 
by  it,  because  it  must  move  on.     (2  Bishop,  (^rim.  Law,  7th  ed.,  §  241.) 

Proceedings  in  attachment  for  contempt  are  sometimes  said  to  be  civil 
or  quasi  civil.  There  are  certain  contempts  the  punishment  for  which 
is  "  to  be  looked  on  rather  as  a  civil  execution  for  the  benefit  of  the 
injured  party,  though  carried  on  in  the  shape  of  a  criminal  process  for 
a  (contempt  of  the  authority  of  the  court"  (4  Bl.  Com.,  285;  Buck  r. 
Buck,  60  111.,  105;  Crook  v.  The  People,  16  Id.,  535-,  Hawley  v.  Bennett, 
4  Paige,  163). 

The  order  of  commitment  in  such  cases  is  not  punitive  but  voervire, 
Tb(5  private,  party  alone  is  interested  in  its  enforcement,  and  when  he 
is  satisfied  the  imprisonment  terminates  (Phillips  v.  Welch,  11  Nev.,  1S7; 
Howard  v.  Durand,  36  Ga.,  346;  Tome's  Appeal,  50  Pa.  St.,  285). 

A  proceeding  against  a  party  requiring  him  to  show  cause  why  be 
should  not  be  attached  for  contemi)t  for  an  alleged  violation  of  a  re- 
straining order  in  a  civil  action,  has  been  held  to  be  a  quasi  civil  one 
(I5e('k  v.  State,  72  Tnd.,  250;  In  re  (>ary,  10  Fed.  Rep.,  629,  note). 

In  Alabama  it  has  been  held  that  a  proceeding  for  contempt  is  not  a 
criminal  prosecution,  foi\  if  it  were,  it  could  not  be  tried  by  the  chau- 
cellor,  nor  could  a  jury  be  dispensed  with.  Hence  the  right  of  the 
accused  to  be  heard  does  not  belong  to  such  proceedings  {Ex  juir*^ 
Hamilton,  51  Ala,,  m,  m). 

The  proceeding  may  be  instituted  not  only  to  punish  the  guilty  part}, 
but  also,  and  perhaj^s  chiefly,  to  cause  restitution  to  the  party  iujun*il 
(Stimpson  v.  Putnam,  41  Ver.,  247;  In  re  Chibs,  22  Wal.,  157,  lt>v<). 

In  New  York,  proceedings,  as  for  contempt,  as  a  means  of  secnrini: 
and  enforcing  a  civil  remedy,  are  recognized  not  only  as  a  right  of  the 
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party  in  interest,  but  they  are  intended  to  make  part  satisfaction  for 
any  damage  done  him  by  the  breach  of  an  injunction  (Hawley  v,  Ben- 
nett, supra;  Bogers  v.  Patterson,  4  Paige,  455). 

Such  contempts  and  the  process  thereon  being  properly  the  civil 
remedy  of  an  individual  for  a  private  injury  are  not  released  or  affected 
by  a  general  act  of  pardon  (4  Bl.  Com.,  285  ^  Hendryx  t?.  Fitzpatrick,  19 
Fed.  Rep.,  813). 

In  the  case  last  cited,  Lowell,  J.,  said : 

**The  process  of  contempt  has  two  distinct  functions, — one,  criminal, 
to  iiniiish  disobedience,  the  other,  civil  and  remedial,  to  enfiorce  a  decree 
of  the  court  and  indemnify  private  persons. 

In  patent  causes  it  has  been  usual  to  combine  the  two,  and  to  order 
pnuishment  if  it  is  thought  proper ;  or  indemnity  to  the  plaintiff,  if  that 
i8  a]l  that  justice  requires ;  or  both  (In  re  MuUee,  7  Blatchf.,  23 ;  Double- 
day  r.  Sherman,  8  Jtf.,  45 ;  Schillinger  ».  Gunther,  14  Id.^  152 ;  Phillips 
r.  Detroit,  3  Ban.  &  A.,  150 ;  Dunks  v.  Gray,  3  Fed.  Rep.,  862 ;  Searls 
r.  Worden.  13  Jd.,  716;  Matthews  v.  Spangenberg,  15  Id.^  813). 

We  are  aware  that  it  was  at  one  time  the  opinion  of  Judge  Blatch- 
forri  that  a  sum  of  money  ordered  to  be  paid  to  a  plaintiff,  in  a  cause  of 
this  kind,  wa«  a  criminal  fine,  which  could  only  be  remitted  by  a  pardon ; 
bnt  we  are  of  opinion  that  such  a  fine  for  the  benefit  of  a  private  person 
cannot  be  remitted  by  the  president,  and  is  a  debt  of  a  civil  nature ; 
and  that  Judge  Blatchford  has  so  treated  it  in  the  latest  case  which  has 
come  before  him.  His  first  opinion  is  stated  in  Mullee's  case  (7  Blatchf., 
-3),  and  Fischer  v.  Hayes  (6  Fed.  Rep.,  63) ;  but  when  the  latter  case 
came  before  the  Supreme  Court,  they  expressed  a  significant  doubt 
whether  the  order  to  pay  money  for  the  use  of  the  plaintiff  was  not  an 
interlocutory  decree  in  a  civil  cause  (Hayes  v.  Fischer,  102  TJ.  S.,  121), 
and  when  the  case  came  back.  Judge  Blatichford  admitted  the  defend- 
ant to  bail  (Fischer  v.  Hayes,  7  Fed.  Rep.,  96),  which  he  could  not  have 
<l<)ne  if  the  judgment  were  criminal  in  its  nature.  The  doubt  of  the 
♦Supreme  Court  might  well  have  been  even  more  strongly  expressed." 

The  court  proceeds  to  establish  the  doctrine  that  attachments  for 
contempt  to  enforce  orders  of  court  for  the  payment  of  money,  and  the 
like,  being  civil,  and  liable  to  be  waived  or  condoned  by  the  party  in 
interest,  are  mere  debts,  to  which  insolvent  laws  discharging  the  person 
are  applicable.  It  is  also  said  in  this  cade  that  the  practice  of  having 
the  proceedings  in  contempt  in  civil  cases  at  common  law,  on  the  crown 
siile  of  the  court,  after  the  order  of  attachment,  is  a  good  one  where 
punishment  is  asked  for,  but  tliat  it  is  no  longer  the  rule  in  chancery,  and 
numerous  authorities  are  cited  in  support  of  the  assertion  ;  and  that 
♦'ven  attachments  for  non-payment  of  money  by  attorneys  to  clients, 
once  considered  criminal  (2  Hawk.,  P.  C,  218  et  seq.)j  are  now  regarded 
of  a  civil  character  (Ex  parte  Culliford,  8  B.  &  C,  220 ;  Rex  v.  Edwards, 
1>  Li,,  652).  But  it  has  very  frequently  been  held  that  where  a  party 
La-s  been  charged  with  contempt  for  breach  of  injunclions,  and  such 
like,  it  becomes  a  distinct  proceeding  on  hehalfof  the  people  (Crook  v.  The 
INtople,  supra). 

Bleckley,  J.,  in  Smith  v.  McLendon  (59  Ga.,  523),  declares,  that, 

"  Imprisonment  under  an  attachment  for  contempt,  to  compel  obedi- 
ence by  an  officer  of  court  to  a  lawful  order  to  pay  over  money  which 
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he  has  collected  iu  the  course  of  his  official  or  professional  dut3%  is  not 
imprisonment  for  debt.  It  is  sound  disciplinary  dealing  with  an  unrnly 
member  of  the  forensic  household.  One  who  lives  and  moves  within 
the  precincts  of  the  court  misbehaves,  to  the  injury  of  a  person  who  has 
trusted  him,  and  whose  confidence  he  has  abused,  and  the  court  orders 
him  to  make  redress.  He  refuses,  and  the  court,  as  the  minister  of  law, 
chastens  him  by  imprisonment,  and  endeavors  to  coerce  obedience.  It 
is  true,  he  is  a  debtor ;  but  he  is  more  than  a  debtor — he  is  an  assistant 
in  the  atfairs  of  justice,  and  as  such,  bears  a  peculiar  and  special  rela- 
tion to  the  law.  Through  that  relation  the  court  acts  upon  him,  treat- 
ing him,  not  as  a  mere  debtor  who  will  not  pay,  but  as  a  domestic  of 
the  law,  who  refuses  to  obey  his  master." 

A  recent  writer  holds  that  there  is  a  distinction  between  civil  and 
criminal  contempts,  and  that  the  distinction  is  that  in  a  civil  contempt, 
the  offense  consists  in  reftcsing  to  obey  some  order  made  for  the  benefit 
of  the  opposite  party  ;  but  if  the  offense  is  directed  against  the  dignity 
of  the  court,  or  if  it  consists  of  doing  something  positively  to  the  injury 
of  the  opposite  party,  it  is  criminal  in  its  nature  (Wells,  Jurisdiction 
of  Courts,  p.  18'3,  note,  citing  Phillips  v,  Welch,  11  Nev.,  187). 

The  same  act  cannot  be  the  basis  of  aji  award  of  indemnity,  and,  at 
the  same  time,  be  punished  aa  a  criminal  contempt  (Wells,  Jurisdic- 
tion of  Courts,  p.  183,  Tiote;  Pierce's  case,  ^4  Wis.,  412). 

The  distinction  between  punishing  contempt  of  court  as  a  crime,  and 
using  the  process  of  attachment  for  contempt  as  a  means  to  enforce 
orders  and  decrees  of  the  court  is  preserved  in  the  Revised  Statutes 
(Rev.  Stat.,  725,  913,  4973,  4976;   see  In  re  Chibs,  22  Wall.,  157,  m% 

In  the  United  States  courts  the  proceeding  is  treated  as  in  the  nature 
of  a  criminal  action,  and  the  offense  js  a  qiuisi  crime  in  rem;  a  specific 
criminal  offense.  The  imposition  of  a  fine  is  a  judgment  in  a  criminal 
case,  which  the  court  has  no  power  to  vary  after  the  expiration  of  the 
term,  nor  is  the  proceeding  reviewable  on  appeal. 

The  attachment  for  contempt  is  a  criminal  procedure,  in  which  the 
party  must  appear  in  person  and  not  by  attorney,  and  if  committed 
cannot,  according  to  American  practice,  be  bailed  (see  valuable  note  to 
In  re  Cary,  10  Fed.  Rep.,  629). 

It  has  been  sometimes  held  that  the  summary  process  of  contempt 
must  be  denied,  when  the  party  asking  for  it  has  some  other  sufficient 
legal  remedy  (State  v,  Rlackwell,  10  S.  C,  35;  Haines  v.  Haines, -55 
Mich.,  138;  The  State  r.  Blocker,  14  Ala.,  450;  Harrington  r.  Jenmn«?s, 
Lotft,  188). 

But  the  better  view  is  that  in  such  a  case  the  court  will  not  be  pre- 
vented even  by  a  statutory  i)rovision  from  treating  the  offense  as  a  con- 
tempt, if  thereby  tlie  ends  of  justice  may  be  best  promoted  (2  Bishop, 
Crim.  Law,  7th  ed.,  §273;  The  State  i\  Williams,  2  Spears,  26). 

One  of  the  earliest  cases  in  this  country  which  seems  to  strengthen 
the  position  that  a  proceeding  for  contempt  is  not  criminal  is  Martin  r. 
The  State  (I  Har.  &  J.,  Md.,  721),  to  which  reference  has  already  I^b 
made. 
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The  Maryland  statute  of  1716,  ch.  48  (1  Dorsey's  Laws,  43,  sec.  7),  after 
providing  for  the  fees  of  attorneys,  prescribes  fees  ^*to  his  majesty's 
attorney-general,  for  any  action  in  the  provincial  court  at  the  suit  of  his 
mskjesty J  indictmentyprettentment J  or  in/ormatianj  the  sum  of  400  lbs.  of 
tobacco  and  no  more." 

Luther  Martin,  attorney-general  of  the  State,  was  indicted  in  1805 
for  extortion,  for  charging  under  this  statute  a  fee  for  proceeding  against 
a  juror  for  contempt  for  failing  to  attend  court.  The  attorney-general 
was  fined  in  the  court  below,  and  his  case  was  taken  on  error  to  the 
court  of  appeals.  In  his  argument  he  insisted  that  the  attachment  pro- 
ceeding was  an  action  within  the  statute  of  1715,  and  that  he  was,  there- 
fore, entitled  to  the  docket  fee  provided  for  therein.  In  his  argument 
he  said  (p.  736) : 

The  attoi-ney-general  never  received  fees  in  cases  of  attachment 
against  witnesses  for  non-attendance.  •  •  •  An  attachment  against 
a  witness  issues  on  the  application  of  the  party  who  wishes  the  attend- 
ance of  his  witness.  But  if  a  juror  does  not  attend,  a  general  order  of 
court  is  given  directing  attachments  against  such  as  do  not  attend,  re- 
turnable to  the  subsequent  term.  The  attachment  cannot  issue  without 
directions  from  the  attorney-general:  and  the  attorney-general  could 
not  direct  without  the  order  ot  court.    (Act  1715,  ch.  48,  sec.  2, 3.) 

WiUiam  Pinkney,  for  the  State,  said  (p.  742) : 

It  cannot  be  contended  that  an  attachment  is  either  an  indictment, 
presentment  or  information.  There  being  only  one  other  expre«sion  in 
the  provision  on  which  to  rely,  the  attorney-general  has  contended  that 
an  attachment  is  an  action  or  quasi  an  action.  To  do  this,  he  has  cited  a 
number  of  cases  to  prove,  what  any  of  them  would  have  established 
and  cannot'be  controverted,  that  an  attachment  is  a  criminal  proceeding. 
But  still  it  remains  to  be  proved  that  an  attachment  is  an  action.  He 
has  always  understood  that  the  word  ^^ action^  was  used  in  this  law  in 
contradistinction  to  criminal  suits.  The  legislature  could  not  have  in- 
tended to  mean  by  the  word  '*  action^  criminal  proceedings,becau8e  they 
hav^e  afterwards  used  words  to  embrace  almost  every  criminal  proceed- 
ing. In  the  provision  regulating  the  fees  of  prosecutors  in  the  county 
courts,  the  word  *^  action  "  is  not  used.  Yet  atttichments  against  jurors 
as  frequently  issue  from  the  county  courts  as  from  the  general  court. 
It  follows,  therefore,  that  the  word  '^  action^  must  mean  civil  suits.  The 
definitions  of  the  word  ^* action^  in  the  law  books,  all  prove  that  it  is 
either  the  assertion  of  an  individual  right,  or  a  criminal  proceeding 
carried  on  by  and  for  the  use  of  an  individual.  Actions  are  said  to  be 
either  criminal  or  civil;  criminal,  as  appeals  of  death,  felony  ormayhem — 
civil,  either  real,  personal  or  mixed  (1  Bac.  Abr.,  26;  2  Wood's  Inst., 
561 ;  Jacob's  Law  Dictionary,  tit.  Action).  But  it  is  needless  to  ex- 
amine the  books  for  a  definition  of  the  word  action ;  the  sen'se  in  which 
the  legislature  have  used  it  is  obvious.  If  they  had  intended  it  as  a 
nomen  generalissimumj  to  comprehend  every  species  of  criminal  as  well 
as  civil  proceedings,  why  add  the  other  words  ^^  indictment,  present- 
ment or  information! 

The  Court  of  Appeals  affirmed  the  judgment  of  the  Court  below, 
without  publishing  an  opinion,  thereby  in  effect  holding  that  proceed- 
ing for  contempt  was  neither  an  actionj  indictment  presentment  nor  in* 
formation  within  the  meaning  of  the  act  of  1715. 
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But  this  does  not  necessarily  show  that  the  Maryland  court  considered 
that  a  contempt  is  not  a  criminal  offense. 

It  is  to  be  presumed  that  the  reasoning  of  Mr.  Pinkney,  the  prose- 
cuting attorney,  was  acquiesced  in  by  the  court. 

Mr.  Pinkney  maintained  : 

1.  That  the  act  above  name<l  alone  gave  a  fee  in  the  case  before  the 
court,  if  any  fee  could  be  claimed. 

2.  That  tliis  act,  inasmuch  as  it  was  a  special  provision,  excludes  the 
supposition  that  any  other  fees  than  those  mentioned  in  it,  could  be 
allowed. 

3.  That  it  cannot  be  pretended  that  an  attachment  is  either  an  in- 
dictment, presentment,  or  information. 

4.  Action  being  the  only  other  provision  on  which  to  rely,  it  can  be 
proved  that  an  attachment  is  not  an  action  as  used  in  the  act,  though  it 
is  a  criminal  proceeding. 

Action  in  this  late  is  contradistinguished  from  criminal  suits.  The 
legislature  could  not  have  meant  by  the  word  "  action,"  criminal  pro- 
ceedings, because  they  have  afterwards  used  words  to  embrace  almost 
every  criminal  proceeding.  '-Action"  in  this  law  means,  therefore, 
'^  civil  suits?'^ 

It  will  be  seen  that  a  fee  could  not  be  charged  by  the  attorney-general 
under  tlw  law  mentioned,  for  attaching  a  non -attending  jiiror  for  cou- 
tenipt,  because  attachment  is  not  an  indictment,  a  presentment^  an  t«- 
formation^  or  a  ciinl  sttit. 

The  construction  of  this  law  narrowed  the  meaning  of  the  word  "ac- 
tion" to  civil  suits.  But  a<5tionsare,  as  Mr.  Pinkney  admitted,  either 
criminal  or  civil  (1  Bac.  Abr.,  26  ;  2  Wood's  Inst.,  561 ;  Jacob's  Law  Diet., 
tit.  Action).  The  legislature  in  enacting  the  law  before  the  court  for 
construction,  had  not,  he  contended,  used  the  word  action,  however,  as 
a  nomen  (jeneraliskimum,  or  the  words  *'  indictment,  presentment,  or  iu- 
formation"  wouhl  not  have  been  added. 

This  case,  consequently,  is  far  from  proving  that  attachment  for  cou- 
tomi)t  is  not  an  action.  It  simply  maintains  that  "action"  as  used  in 
the  ^Maryland  act  of  1715,  means  civil  action,  and  that,  an  attachment 
for  contempt  is  neither  a  civil  action,  on  the  one  hand,  nor  an  indict- 
ment^ prersehtment,  or  information  on  the  other. 

{b.)  Indeed  it  seems  well  settled,  by  the  weight  of  authority,  that  a 
proceeding  for  contempt  of  court  of  allhinds  is  a  criminal  proceeding:, 
contempt  being  a  crime,  and  though  the  power  of  the  court  to  punisb 
it  is  often  resorted  to  for  the  j)rotection  and  enforcement  of  private 
rights,  such  as  the  [)ayment  of  money  improperly  withheld  from  suitoi*s 
by  othcers,  and  the  like,  and  though  the  modes  of  proceeding  may  l>e 
somewhat  varied  when  the  object  is  to  aUtbrd  a  summary  remedy  for 
the  violation  of  a  i)rivate  right,  yet  the  character  of  the  proceeding  ii^ 
criminal,  should  not  be  lost  sight  of  (Pitman's  case,  1  Curtis,  C.  C,  180: 
United  States  r.  Jacobi,  14  Int.  Rev.  Kec,  45;  s.  C.  1  Flip.,  C.  C,  \^\ 


Right  of  a  District  Attorney  to  Certain  Fees — Contempt  Cme.     267 

1;j:  parte  Kearney,  7  Wheat.,  38;  3  Op.  Att.-Gen.,  622;  4  7d.,  458;  In  re 
MuUee,  7  Blatch.,  O.  C,  23 ;  State  v.  Sauvinet,  24  La.  Ann.,  1 19 ;  Whittem 
r.  State,  36  Ind.,  196). 

Woodward,  J.,  has  said  that  "  a  proceeding  for  contempt  is  a  sub- 
stantive  criminal  offense."    (Commonwealth  v.  Newton,  1  Grant,  Pa.,  453. ) 

Drammond,  J.,  in  Fanshawe  v.  Tracy  (4  Biss.,  C.  C,  490, 497),  has  well 
defined  the  scope  and  effect  of  the  proceedings  for  contempt,. as  follows : 

**A  party  against  whom  proceedings  for  contempt  are  instituted 
•  •  ♦  has  committed  an  offense  against  the  United  States.  The 
court  is  the  mere  instrument  or  organ  of  the  Government,  in  punishing 
the  person  for  the  offense  which  he  has  committed.  ♦  •  ♦  If  he  is 
imprisoned  by  order  of  the  court,  it  is  the  {ict  of  the  United  States. 
The  United  States  is  the  custodian  of  his  person.  If  he  is  fined  by 
order  of  the  court,  the  fine  goes  to  the  United  States,  and  although  it 
may  be  a  proceeding  growing  out  of  a  civil  action,  it  is  distinct  in  its 
character  in  many  of  its  essential  particulars.  It  is  not  a  crime  in  one 
sense,  but  it  partakes  of  the  nature  and  character  of  a  crime,  and  I  do 
not  see  ♦  •  •  why,  if  a  man  is  imprisoned  for  a  contempt  of  a  court 
of  the  United  States,  and  breaks  jail  and  escapes  into  another  State,  he 
cannot  be  arrested  and  returned  to  his  imprisonment  under  the  author- 
ity of  the  United  States." 

In  Virginia  this  view  is  taken.  Moncure,  J.,  said  in  Baltimore  and 
Ohio  K.  R.  Co.  V.  Wheeling  (13  Grat.,  57) : 

^*A  contempt  of  court  is  in  the  nature  of  a  criminal  offense,  and  the 
proceeding  for  its  punishment  is  in  the  nature  ofsL  criminal  proceeding." 

Contempts  in  presence  of  a  court  by  violence,  insulting  language,  &c., 
are  frequently  termed  criminal  contempts.  (Androscoggin  &  K.  R.  R. 
Co.  r.  Androscoggin  R.  R.  Co.,  49  Me.,  400.) 

Such  contempts  fall  within  the  definition  of  a  criminal  cause.  They 
are  offenses  against  the  public.  They  are  breaches  of  a  public  law  for 
which  a  specific  punishment  is  prescribed.  They  can  be  proceeded 
against  by  attachment.  They  are  so  classed  by  text  writers.  (Middle- 
brook  V.  The  State,  43  Conn. ,'262;  se^  also  Com.  Dig.,  Attachment^  A. 
4;  4  Bl.  Com.,  288;  HummePs  case,  9  Watts,  421;  Cart  Wright's  case,  114 
Mass.,  230;  Dnrant  v.  Supervisors,  1  Wool  worth,  C.  C,  377;  Matter  of 
Rhodes,  65  N.  C,  518;  Morris  v.  Whitehead,  M,  637;  Crook  v.  The  Peo- 
ple, 16  111.,  534.) 

In  Ex  parte  Kearney,  7  Wheat.,  38  (1822),  Story,  J.,  says,  adopting 
the  words  of  Lord  De  Gray,  C.  J.,  in  Brass  Crosby,  Lord  Mayor's  case 
(3  Wils.,  188) :  **  When  a  court  commits  a  party  for  contempt,  their  adju- 
dication is  a  conmction.  and  their  commitment  in  consequence  is  execu- 
t'umP  And  it  was  held  in  this  case  that  a  motion  in  the  Supreme  Court 
of  the  United  States  for  a  writ  of  habeas  corpus^  in  behalf  of  a  person 
imprisoned  for  contempt  by  the  circuit  court  of  the  District  oC  Co- 
lumbia, in  refusing  to  answer  as  a  witness,  must  be  denied,  because 
*'ihifl  court  (the  Supreme  Court)  has  no  appellate  Jurisdiction  in  crim- 
inal eoMesP 

The  Yates  case,  decided  prior  to  this  (1809),  held  that  the  supreme 
court  of  New  York  had  no  power  to  discharge  a  person  committed  by 
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the  court  of  chancery  for  contempt.  (Yates'  case,  4  Johns.,  317;  s.  c, 
6  Id,^  337;  s.  c,  5  Id.,  283;  s.  c,  9  Id.,  395;  Hard,  Habeas  Corpus,  258, 
343,  412.)  These  two  cases  have  been  quite  extensively  followed.  {Ex 
parte  Williamson,  26  Pa.  St.,  9;  Johnston  v.  Commonwealth,  1  Bibb 
Ky.,  598;  Jordan  i\  State,  14  Tex.,  436.) 

The  offense  of  contempt  of  court  is  against  the  State,  not  the  judge, 
or  the  party  in  the  cause,  therefore  the  proceedings  should  properly  be 
entitled  as  of  "The  State''  against  the  one  in  contempt.  (2  Bishop, 
Crim.  Law,  7th  ed.,  §  269.) 

It  was  said  in  United  States  v.  Wayne  (Wall,  C.  C,  134),  that  before 
attachment  issues  the  proceedings  must  be  entitled  in  the  suit  in  which 
the  contempt  is  alleged:  afterwards  they  are  to  be  entitled  on  the 
criminal  side.  (See  also  Folger  v.  Hoogland,  5  Johns.,  235;  People  r. 
Ferris,  9  Id.,  1()0;  Ex  parte  Bronson,  12  Id.,  460;  Stafford  r.  Brown,  4 
Paige,  360;  R.  r.  Sheriff"  of  Middlesex,  7  T.  R.,  439,  528.) 

Contempts  arc  of  two  sorts : 

First.  Those  which  are  committed  in  facie  curiat,  and  called  direc 
contempts. 

Under  this  class  have  been  placed  those  which  consist  in  resisting 
or  insulting  the  orders  and  processes  of  the  court  or  the  persons  of  the 
judges,  even  though  not  in  court.  (Charlton's  lease,  2  Myl.  &  Cr.,  316; 
Com.  V.  Dandridge,  2  Va.  cases,  408.) 

Second.  Those  committed  out  of  the  view  and  hearing  of  the  court, 
called  6•07w<rMc^lre  contempts.  (See,  in  reference  to  these  two  classes  of 
contempts,  Hurd,  Hab.  Corp.,  7;  Cooley,  Torts,  424;  4  Bl.  Com.,  286; 
2  Hawk.,  206;  Humrael's  case,  9  Watts,  421;  Watson  v.  Citizens'  S. 
Bank,  3  s.  c,  164;  State  v.  New  Orleans  Ci\il  Judges,  32  La,  Ann., 
1256;  W^atson  i\  Williams,  36  Miss.,  331;  State  i\  Matthews,  37  N.  H., 
451.) 

A  difference  in  the  method  of  procedure  arises  from  the  distinction 
between  direct  and  constructive  contempts. 

When  the  contempt  is  committed  in  the  presence  of  the  court,  the 
court  will  of  its  own  motion  notice  and  punish  summarily.  If  the  per- 
son committing  such  an  offense  leaves  the  court-room  and  absconds  be- 
fore any  action  had,  the  court  may  in  his  absence  sentence  him  for  con- 
tempt, and  may  do  it  within  any  reasonable  time  before  the  end  of  the 
term,  and  Avithout  process  issued  for  his  arrest.  In  cases  of  such  con- 
tempt the  off*endermay  be  instantly  apprehended  upon  the  order  of  the 
court  and  imi>risone(i,  without  any  evidence  being  necessarily  taken. 
(4  Bl.  Com.,  Wend,  ed.,  283,  et  seq.  /  Whar.  Crim.  PI.  and  Pr.,  8  ed., 
§  967  ;  2  riawk.,  222  ;  1  Tidd,  Pr.,  3  Am.  ed.,  88 ;  6  Dane,  Abr.,  528,  eh. 
193.  art.  2S;  7  Id.,  307-'8,  ch.  220,  art.  5;  United  States  i?.  Wayne, 
Wall.,  C.  C,  134 ;  In  re  Judvson,  3  Blatchf.,  C.  C,  148;  Commonwealth  r. 
Dandridge,  2  Va.  cases,  408 ;  State  v  Mather,  37  N.  H.,  450;  Clay's  case, 
Pr.  Dec,  221 ;  Crow  r.  State,  24  Texas,  12 ;  Androscoggin  &  K.  K.  R. 
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Go.  r.  Androscoggin  R.  H.  Co.,  49  Me.,  400;  Middlebrook  v.  The  State, 
43  CouD.,  257,  269.) 

In  cases  of  constructive  contempt  of  coart  or  of  contempts  not  com- 
mitted in  the  presence  of  the  court,  the  offender  is  brought  before  the 
court  by  means  of  information  nuder  oath  of  persons  witnessing  the 
contempt,  stating  the  facts  which  constitute  it,  and  thereupon*  in  the 
discretion  of  the  court  an  attachment  is  issued  against  the  offender,  or, 
what  is  more  usual,  a  rule  is  made  upon  him  to  appear  and  show  cause 
why  an  attachment  should  not  issue  against  him.  ((landy  r.  State,  13 
Neb.,  445 ;  State  v.  Blackwell,  10  S.  c,  35 ;  High,  Ex.  Rem.,  565,  576  ; 
Cooley,  Torts,  425;  and  authorities  supra,) 

When  the  offender  appears,  he  is  not  entitled  to  a  trial  by  jury 
(Hollingsworth  v.  Duane,  Wall.,  77 ;  Res.  r.  Oswald,  1  Dall.,  319 ;  State 
V.  Doty,  32  N.  J.  L.,  403;  State  r.  Matthews,  37  N.  H.,  450;  Patrick  v. 
Warner,  4  Paige,  397 ;  People  r.  Bennett,  Id.,  282 ;  Ex  parte  Grace,  12 
Iowa,  208 ;  2  Bishop  Crim.  Law,  7th  ed.,  §  269 ;  Neel  v.  The  State,  4 
Eng.,  250). 

In  prosecutions  for  contempt  the  party  accused  is  to  have  usually  an 
opportunity  to  be  heard,  before  he  is  adjudged  finally  guilty  of  contempt 
and  punished.  He  may  be  committed  t)efore  the  conviction  for  the  con- 
tempt, but  this  is  for  the  purpose  of  securing  his  presence  before  the 
court,  to  answer  for  his  contempt  (Ex  parte  Langdon,  25  Vermont,  682 ; 
Ex  parte  Ireland,  38  Tex.,  344). 

Where  commitment  for  contempt  is  intended  as  a  punishment  for  the 
offense,  a  definite  time  should  be  specified.  But  where  it  is  designed  to 
com]iel  obedience  to  an  order  of  the  court,  it  should  be  for  so  long  only 
as  the  contumacy  should  continue  (Hurd,  Hab.  Corp.,  415 ;  Goft''s  case, 
3  M.  &  S.,  203;  1  Burns,  Jus.,  382;  Bex  r.  Hall,  3  Burr.,  1636;  Baldwin 
V.  Blackmore,  1  Id.,  60^  Bracy's  case,  1  Ld.  Raym.,  100). 

The  proceedings  tor  contempt  are  various: 

(a.)  The  more  usual  course,  probably,  is,  a  rule  to  show  cause  why 
one  should  not  be  adjudged  guilty  and  punished  for  contempt  (Fan- 
sbawe  v.  Tracy,  4  Biss.,  C.  C,  490). 

(b.)  Or  an  order  may  be  made  nisi,  that  is,  the  party  is  notified  that 
he  will  be  adjudged  guilty,  &c.,  unless  before  such  a  day,  he  show  cause 
to  the  contrary. 

(c.)  Or  the  offender  may  be  proceeded  with  in  the  first  instance  by  at- 
tachment— which  is  a  process  to  arrest  the  body  of  the  person  com- 
plained of,  and  bring  him  before  the  court  to  show  cause  why  he  should 
not  be  adjudged  guilty  and  punished,  &c.,  for  the  comtempt  {Ex parte 
Langdon,  25  Verm.,  682,  683). 

(d.)  In  proceedings  for  contempt  for  breach  of  injunctions,  the  prac- 
tice of  some  of  the  circuit  courts  of  the  United  States  is  to  require  that 


*  There  are  circumstances,  however,  each  as  where  private  rigliti*  are  concerned, 
in  which  the  court  haa no  discretion.  (2  Bishop,  Crim.  Law,  7th  e<i.,  ^  */72;  Ex  parte 
Chamberlain,  4  Cow.,  49.) 
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a  motion  be  made  that  the  defendant  stand  committed  for  the  breach, 
after  notice  to  the  defendant  that  such  motion  wonld  be  made  (Woroes 
ter  V.  Truman,  1  McLean,  C.  C,  483;  Gray  v.  C.  I.  &  N.  B.  R.,  1,  Wool, 
C.  C,  63). 

Anj'  unauthorized  interference  with  a  receiver's  possession  constitutes 
a  contempt  of  conrt,  because  he  is  an  officer  of  court,  and  his  posaessiou  l< 
deemed  the  possession  of  the  court.  The  unauthorized  interference  with 
or  disturbance  of  his  possession  directly  questions  the  power  of  the  coart 
appointing  him,  and  it  becomes  the  duty  of  the  court  to  protect  him. 
The  protection  the  court  extends  is  punishing  as  for  a  contempt  sach 
uuauthorized  interference  with  the  possession  of  the  receiver  (High 
on  Eeceivers,  163, 164;  Noe  v.  Gibson,  7  Paige,  513;  De  Visser  f .  Black- 
stone,  6  Blatchf.  C.  C,  235;  Lane  v.  Sterne,  3  Gif.,  629;  Skip  r.  Har- 
wood,  3  Atk.,  564;  SpinniDg  v.  Ohio  Life  Insurance  and  Trust  Co.,  *Jt 
Disney,  368). 

It  is  no  defense  that  the  unlawful  act  was  aimed  at  the  individyAl 
and  not  at  the  officer  as  such  (United  States  v.  Keene,  5  Mason  C.  C, 
453). 

A  garnishee  proceeding,  to  reach  a  debt  or  funds  belonging  to  a  rail- 
road company,  for  which  a  receiver  had  been  appointed  with  direction 
to  take  possession  of  all  its  property,  has  been  considered  a  contempt 
of  the  appointing  court,  its  leave  for  the  proceeding  not  having  been 
requested  (Richards  v.  People,  81  111.,  551). 

An  attachment  for  contempt  is  proper  in  such  a  case  to  bring  the  dis- 
turber of  the  receiver's  possession  before  the  court,  and  it  is  a  criminal 
proceeding  (Com.  Dig.  "Attachment,"  A,  4;  4  Bl.  Com.,  288;  Horn- 
mePs  case,  9  Watts,  421;  Cartwright's  case,  114  Mass.,  230;  Winslow  r. 
Nayson,  1 13  Id.,  411 ;  McDermott  v.  Clary,  107  J*i.,'501 ;  Folger  r.  Hoog- 
land,  5  Johns.,  235;  Ux  parte  Kearney,  7  Whe«t.,  38;  Durant  r.  Super- 
visors, 1  Woolworth,  C.  C,  377). 

In  the  present  case  the  prosecution  for  contempt  was  clearly,  in  view 
of  the  foregoing,  a  criminal  proceeding,  in  which  the  Government  was 
interested  as  plaintiff. 

Any  punishment  inflicted  by  the  court  for  the  contempt  was  a  pun- 
ishment for  a  wrong  to  the  United  States,  and  any  fine  imposed  goes  to 
the  United  States  and  not  to  the  parties  tx)  the  suit  pending  which  the 
contempt  was  committed  (Rev.  Stat.,  3617;  Matter  of  Rhodes,  65  N.  C, 
518;  Morris  v.  Whitehead,  Id.,  637). 

Upon  general  principles  it  was  the  duty  of  the  district  attorney,  if 
charged  to  vindicate  the  authority  of  the  United  States  as  represented 
in  its  courts,  to  appear  in  its  behalf  as  prosecutor  of  the  offense  com- 
mitted 

(2.)  Especially  was  it  his  duty  in  view  of  the  statute,  for  clearly  a  pro- 
ceeding for  contempt  is  within  the  meaning  of  section  771  of  the  Revise*! 
Statutes.  That  section  makes  it  the  duty  of  every  district  attorney  to 
prosecute  in  his  district  all  delinquents  for  crimes  and  offenses  ^*  cog- 
nizable under  the  authority  of  the  United  States." 
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The  words  ^'  cognizable  under  the  authority  of  the  United  States  "  are 
comprehensive  enough  to  include  every  form  of  punitory  proceeding 
having  public  justice  in  view  of  which  courts  could  take  jurisdiction. 
The  act  of  March  3,  1801  (2  Stat.  115,  sec.  2)  provided  that: 

^'AU  fines,  penalties  and  forfeitures,  accruing  under  the  laws  of  the 
States  of  Maryland  and  Virginia,  which  by  adoption  have  l>ecoine  the 
laws  of  this  district,  shall  be  recovered  with  costs,  by  indictmeut  or  in- 
formation in  the  name  of  the  Uuited  States,  or  by  ai^tion  of  debt,  in  the 
name  of  the  United  States  and  of  the  informer ;  one-half  of  which  fine 
shall  accrue  to  the  United  States,  and  the  other  half  to  the  informer." 

Here  is  a  specific  designation  of  crimes  (Levy  court  r.  Kinggold;  5 
Pet,  454).  So  the  Maryland  statute  of  1815,  ch.  48  (1  Dorsey's  Laws, 
43),  expressly  limited  the  duties  of  the  Attorney -General  to  that  class 
of  crimes  punishable  under  *'  indictment,  presentment  or  information" 
(Martin  v.  State,  1  Oar.  &  J.,  Md.,  740).  But  section  771  of  the  Revised 
Statutes  covers  all  crimen  and  ofifenses  ^^  cognizable  under  the  authority 
of  the  United  States"  whether  prosecuted  by  indictment,  presentment 
or  information,  or  by  a  more  summary  proceeding.  This  section,  then, 
is  sufficiently  comprehensive  in  terms  to  include  crimes  and  oftenses  of 
every  character. 

The  policy  of  the  statute  requires  it  to  be  so  construed.  A  contempt 
of  court  is  a  public  offense.  It  is  as  pernicious  in  its  consequences  as 
ordinary  crimes.  Finch,  J.,  in  People  r.  Mead  (92  N.  Y.,  420),  has 
said: 

One  who  disobeys  the  lawful  order  of  a  court  not  only  offends  against 
the  dignity  of  the  particular  tribunal,  but  also  against  the  public  law. 
The  particular  court  may  pass  over  the  contempt  and  suffer  its  order  to 
be  spurned,  but  the  offense  against  the  people  remains.  Their  author- 
ity has  been  contemned,  the  administration  of  public  justice  assailed, 
and  its  power  despised. 

It  is  well  settled  in,  the  jurisprudence  of  the  United  States,  as  has  been 
shown,  that  a  contempt  of  court  is  an  offense.  Thus  in  New  Orleans  r. 
The  Steamship  Oomi)any  (20  Wall.,  387)  it  appeared  that  the  mayor  of 
New  Orleans  had  disobeyed  an  order  of  court  for  which  he  was  fined 
$300  by  the  circuit  court  of  Louisiana.  The  Supreme  Court  on  appeal 
said: 

^^  The  fine  of  three  hundred  dollars  imposed  upon  the  mayor  is  beyond 
our  jurisdiction.  Contempt  of  court  is  a  specific  criminal  offense.  The 
imposition  of  the  fine  was  a  judgment  in  a  criminal  case.  That  part  of 
the  decree  is  as  distinct  from  the  residue  as  if  it  were  a  judgment  upon 
an  indictment  for  perjury  committed  in  a  deposition  read  at  the  hear- 
ing" (Crosby^s  case,  3  Wilson,  188;  Williamson's  case,  26  Pa.  St.,  24; 
Ex  parte  Kearney,  7  Wheat.,  41). 

The  crimes  and  offenses  mentioned  in  the  statute  include  (1)  those 
defined  by  act  of  Congress,  (2)  those  which  exist  at  common  law,  as  in 
the  District  of  Columbia  (Levy  court  v.  Ringgold,  6  Pet.,  451),  and  (3) 
all  of  every  character  << cognizable  under  the  authority  of  the  United 
States."    This  is  so  comprehensive  as  to  include  every  possible  grade  of 
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crime  or  offense  recognized  as  such  within  judicial  cognizance.  Tbe^e 
general  words  must  be  supposed  to  have  a  purpose,  and,  like  general 
words  when  not  in  some  form  restricted,  are  to  be  understood  in  a  com- 
prehensive sense.     Goieralia  verba  sunt  generalitet'  inteUigenda. 

II.  The  next  inquiry  is  whether  section  824  of  the  Revised  Statutes 
prescribes  a  fee  for  the  district  attorney  for  his  services  in  a  proceeding 
for  contempt.  That  section  gives  the  right  to  a  docket  fee  of  $20  for 
services  *'on  a  trial  before  a  jury  in  civil  or  criminal  caused'  and  limits 
the  amount  thereof  to  $10  "  in  cases  at  law,  when  judgment  is  rendered 
without  a  jury."  As  contempt  is  a  criminal  offense,  the  proceeding  to 
prosecute  it  is  by  every  fair defiuition  a  "criminal  cause."  The  author- 
ities show  that  a  contempt  of  court  is,  withiu  the  meaning  of  section 
771  of  the  Revised  Statutes,  a  criminal  offense.  In  Hayes  v.  Fischer, 
(102  U.  S.,  121)  it  appeared  that  Ha^es,  a  defendant  who  was  enjoined 
in  a  case  in  the  circuit  court,  violated  the  injunction.  ''  Proceedings 
were  instituted  against  him  for  contempt,  which  resulted  in  an  onler 
by  the  court  that  he  pay  the  clerk  $1,389.99  as  a  fine,  and  that  he  stand 
comniittod  until  the  order  was  obeyed.  To  reverse  this  order,  Hayes 
sued  out  this  wr  t  of  error,  which  Fischer  now  moves  to  dismiss,  on  the 
ground  that  such  proceedings  in  the  circuit  court  cannot  be  re-examined 
here." 

The  court  held : 

If  the  order  complained  of  is  to  be  treated  as  part  of  what  was  done 
in  the  original  suit,  it  cannot  be  brought  here  for  review  by  writ  of  error. 
Errors  in  equity  suits  can  only  be  corrected  in  this  court  on  api>eal,  and 
that  after  a  final  decree.  This  order,  if  part  of  the  proceedings  in  the 
suit,  was  interlocutory  only.     / 

If  the  proceeding  below,  being  for  contempt,  was  independent  of  and 
separate  from  the  original  suit,  it  cannot  be  re-examined  here  either  by 
writ  of  error  or  appeal.  This  was  decided  more  than  fifty  years  ago  in 
Ex  parte  Kearney  (7  Wheat.,  38),  and  the  rule  then  established  was  fol- 
lowed as  late  as  New  Orleans  v.  Steamship  Company,  20  Wall.,  387. 

It  may  be  said  that  attachment  for  contempt  is  a  "case." 

''The  words  ^case'  and  'cause'  are  constantly  used  as  synonyms  in 
statutes  and  judicial  decisions,  each  meaning  a  proceeding  in  oourtj  a  suit 
or  action"  (Blyew  v.  United  States,  13  Wall.,  581,  595). 

"The  primary  meaning  of  the  word  case,  according  to  lexicographers, 
is  catise.  When  applied  to  legal  proceedings  it  imports  a  state  of  facts 
which  furnishes  occasion  for  the  exercise  of  the  jurisdiction  of  a  court  of 
justice"  (Kuudolf  r.  Thalheimer,  12  N.  Y.,  593,  596). 

"Cases"  includes  not  only  causes  but  special  proceedings  (Benson  r. 
Cromwell,  26  Barb.,  218,  222). 

But  a  contemi)t  committed  in  the  face  of  the  court  and  snmmarily 
punished  does  not  constitute  a  case  for  which  a  district  attorney  of  the 
United  States  can  claim  a  fee,  for,  as  said  by  McKean,  C.  J.,  in  Res.  r. 
Oswald  (1  Dal.,  343,  350),  "If  a  man  commits  an  outrage  in  the  face  of 
the  court,  what  is  to  be  tried  !  What  further  evidence  can  be  neces- 
sary to  convict  him  of  the  offense,  than  the  actual  view  of  the  jndjgesT 
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And  unless  there  is  something  contested  there  is  no  ^^case^  (Boa v.  Law 
Die,  tit  Case).  Bat  it  may  well  be  doabted  whether  a  party  can  be 
tried  or  convicted  without  a  formal  written  charge  and  a  trial  nnless  by 
his  consent  these  are  waived.  There  must  be  *'dae  process  of  law" 
when  there  is  no  waiver.  A  party  who  commits  an  outrage  in  the  face 
of  the  conrt  may  have  the  defense  of  insanity — he  may  not  know  the 
difference  between  a  court  and  a  town  meeting.  He  has  a  right  to  be 
heard  by  himself  and  counsel. 

A  proceeding  for  contempt  is  regarded  as  a  distinct  and  independent 
suit  ( Hayes  v.  Fischer,  102  U.  S.,  121,  122 ;  In  re  Morris,  22  Eug.  Law 
and  Eq.,  150;  Hx  parte  Langdon,  25  Vermont,  680;  Lyon  vl  Lyon,  21 
Conn.,  185;  State  v.  Clerk  of  Bergen,  1  Dutcher,  K  J.,  209;  Crook  et  al, 
V,  The  People,  16  Illinois,  534 ;  Sperry  v,  Wintou,  1  Indiana,  96 ;  Ingle 
r.  The  State,  8  Blackford,  Ind.,  574 ;  Smith  v.  Brown,  3  Texas,  360 ; 
Deeds  v.  Deeds,  1  Oreene,  Iowa,  394). 

*  It  was  the  official  dnty  of  the  district  attorney  to  prosecute  the  par- 
ties guilty  of  contempt.  Hence  he  is  legally  entitled  to  the  fees  author- 
ized by  the  statute  for  this  service  (Durant  v.  Supervisors,  1  Wool- 
worth,  C  C,  381).  The  statute  gives  the  right  to  a  fee  <Mn  cases  at 
law.''  The  proceeding  for  contempt  in  such  case  as  this  is  a  ^'case  at 
law."  The  word  ^^case"  as  used  in  the  statute  is,  as  has  been  shown,  a 
nomen  generalisimumj  comprehending  every  case  prosecuted  in  the  name 
of  the  United  States  for  the  public  interests. 

III.  It  is  only  necessary  to  ascertain,  therefore,  what  are  the  fees  to 
which  the  district  attorney  is  entitled  in  this  case. 

It  is  provided  that  whenever  two  or  more  indictments,  suits,  or  pro- 
ceedings, ^AicA  should  bejoinedj  are  or  shall  be  prosecuted,  the  district 
attorney  shall  be  paid  but  one  bill  of  costs  for  all  of  them  (Bev.  Stat., 
980.)  in  Durant  v.  Supervisors,  supra^  it  appeared  that  a  board  of 
officers,  composed  of  several  members,  having  disobeyed  a  mandamus 
commanding  the  |)erformance  of  an  official  act  by  them  as  a  board,  were 
attached  for  contempt.  Writs  of  attachment  -were  issued  against  each 
member  of  the  board  by  name,  so  that,  for  the  contempt  of  the  board  in 
disobeying  one  writ  of  mandamus,  several  processes  of  arrest  were  is- 
sued, and  they  were  served  accordingly. 

It  was  held  that  the  cases  should  have  been  consolidated.  The  conrt 
said: 

'^  Their  [the  defendants']  guilt  or  innocence  of  the  charge  of  contempt 
has  its  foundation  in  the  same  duty  and  the  same  disobediencej  and 
though  there  may  be  varying  defenses  or  excuses,  and  a  difference  in 
the  degree  of  guilt,  the  hearing  together  of  these  matters  is  quite  as 

*  It  has  been  said,  ohiteTf  that  a  proceeding  for  contempt  for  breach  of  injanotion 
"*  u  iostitated  and  carried  on  by  the  counsel  for  plaintiff  and  m.t  necessarily  by  the 
attorney  for  the  GoYemmenf  (Worcester  v.  Tmman,  1  McLean,  C.  C,  485).  And 
the  opposite  party  was  aUowed,  in  Donbleday  v,  Sherman  (8  Blatcbf.,  C.  C,  46),  ex> 
penses  and  attorney's  fees,  as  a  part  of  the  fine,  in  prosecuting  the  proceedings  in  at- 
tachment. 

18  DEO,  VOL  5 


274  First  ComptroUer^s  Office^  Treasury  Department. 

consistent  and  appropriate  as  the  trial  of  the  guilty  and  the  innoceDt, 
charged  in  the  same  indictment,  with  the  vilest  crime.  •  •  •  The 
trath  is,  that,  as  a  principle,  ihey  are  jointly  and  severally  guilty^  and  may 
be  jointly  or  severally  tried,  as  convenience  and  discretion  of  the  court 
may  determine.'' 

It  was  decided  m  this  case  that  the  district  attorney  of  the  United 
States  was  entitled  to  a  fee  of  $10,  though  he  prosecuted  a  case  for  coa- 
tempt  originating  in  the  refusal  of  parties  to  yield  obedience  to  a  writ 
issued  in  a  suit  between  private  parties^  but  the  fee  of  $10  in  each  case  was 
not  allowed. 

"  Contempt  is  not  barred  by  other  procedure^  based  on  injuries  inflicted 
by  the  contemptuous  act  on  thinl  parties,  the  reason  being  that  the 
personal  injury  and  the  contempt,  having  different  juridical  relations j  each 
with  a  distinct  penalty,  have  distinct  punishments."  (State  r.  Yancy, 
1  l!f.  C.  Law  Eepos.,  133;  State  v.  Woodfln,  5  Ired.  L.,  199;  State  r. 
Williams,  2  Speers,  26;  Wharton,  Grim.  PI.  and  Pr.,  8  ed.,  973;  Bei 
V.  Lord  Ossulston,  2  Stra.,  1107;  1  Bish.  Or.  Law,  7th  ed.,  §  1067;  2  7d.. 
§  264,  and  cases  cited.) 

It  is  certainly  true,  that,  if  a  party  of  men  board  a  train  of  a  railroad 
in  charge  of  a  receiver  appointed  by  a  court,  some  of  whom  assault  offi- 
cials of  the  road,  and  some  in  a  milder  way  disturb  his  possession,  all 
acting  together  all  are  alike  guilty  of  contempt  of  court,  though  not 
guilty  to  the  same  extent  in  a  procedure  based  upon  the  injuries  inflicted 
on  the  officials. 

In  such  cases  there  are  two  offenses.  ''  One  offense  violates  the  law 
which  protects  courts  of  justice,  and  stamps  an  efficient  character  oq 
their  proceedings;  the  other  is  leveled  against  the  general  law,  which 
maintains  the  public  order  and  tranquillity."  (State  v.  Yancy,  #iipra, 
134 ;  see  People  v.  Mead,  92  N.  Y.,  420.)  It  is  very  possible  that  a  num- 
ber of  persons  might  be  guilty  at  the  same  time  of  acts,  which  would 
require  separate  indictments,  and  yet  altogether  commit  the  same 
offense  of  contempt  and  be  fined  together. 

All  who  are  present,  aiding  and  abetting  in  the  breach  of  an  order  of 
court,  are  liable  for  contempt.  (St.  John's  College  v.  Garter,  4  MyL  & 
Or.,  497.) 

In  a  civil  action  for  tort  the  rule  as  to  joinder  of  defendants  is  deter- 
mined by  the  principle  that  when  a  plaintiff  ^^  has  sustained  an  injure- 
to  his  property  from  the  co-operating  consequences  of  two  causes,  though 
the  persons  producing  them  may  not  be  in  intentional  concert  to  occasion 
such  a  resulty  the  injured  person  is  entitled  to  compensation  for  his  loss 
from  either  one  or  both  of  them^  according  to  the  circumstances  of  the 
incident."  (Steamer  New  Philadelphia,  1  Black,  76.)  But  this  does  not 
apply  to  proceedings  for  contempt.  In  the  case  now  under  consideia* 
tion  there  were  three  distinct  transactions  occurring  in  succession  on 
the  same  day,  but  at  different  places ;  that  is,  six  persons  rode  upon 
the  cars,  forcibly  maintaining  their  positions  therein,  refusing  to  pay 
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fare,  but  terminating  their  acts  when  they  reached  the  desired  station. 
This  was  one  act  by  one  set  of  persons.  Then  upon  the  arrival  of  said 
train  at  said  station  several  other  persons  at  the  station  assaulted  the 
conductor  and  brakeman  with  stones.  This  was  a  second  distinct  act. 
Then  other  persons  pursued  the  brakeman  from  said  station  to  a  station 
some  miles  distant,  and  there  assaulted  and  beat  him.  It  is  clear  that 
if  any  one  of  the  guilty  parties  had  been  engaged  in  all  these  three  dis- 
tinct acts,  he  could  be  charged  for  contempt  in  one  proceeding,  either 
in  one  or  several  counts.  The  proceeding  would  follow  the  analogy  and 
practice  as  to  indictments  regarding  which  the  Eevised  Statutes  pro- 
vide as  follows: 

Sec.  1024.  When  there  are  several  charges  against  any  person  for 
the  same  act  or  transaction,  or  for  two  or  more  acts  or  transactions  con- 
nected together,  or  for  two  or  more  acts  or  transactions  of  the  same 
class  of  crimes  or  offenses,  which  may  be  properly  joined,  instead  of 
having  several  indictments  the  whole  may  be  joined  in  one  indictment 
in  separate  counts ;  and  if  two  or  more  indictments  are  found  in  such 
easels,  the  court  may  order  them  to  be  consolidated. 

Sec.  10^.  In  all  criminal  causes  the  defendant  may  be  found  guilty 
of  any  offense  the  commission  of  which  is  necessarily  included  in  that 
with  which  he  is  charged  in  the  indictment,  or  may  be  found  guilty  of 
an  attempt  to  commit  the  offense  so  charged:  Provided^  That  such 
attempt  be  itself  a  separate  offense. 

Sec.  1036.  On  an  indictment  against  several,  if  the  jury  cannot  agree 
upon  a  verdict  as  to  all,  they  may  render  a  verdict  as  to  those  in  regard 
to  whom  they  do  agre^,  on  which  a  judgment  shall  he  entered  accord- 
ingly ;  and  the  cause  as  to  the  other  defendants  may  be  tried  by  another 
jory. 

The  several  acts  mentioned  were  within  section  1024,  <<  two  or  more 
acts  or  transactions  connected  together,"  and  ^hey  were  'Hwo  or  more 
acts  or  transactions  of  the  same  class  of  crimes  or  offenses,"  and  hence 
might  be  <^  properly  joined."  But  these  sections  only  apply  and  define 
the  law  as  to  th^  joinder  of  offenses.  They  do  not  relate  to  the  joiiwier  of 
parties  which  is  to  be  decided  on  common  law  principles.  The  statute 
simply  permits  the  joinder  of  all  the  offenses  mentioned  when  in  other 
respects  the  case  is  one  proper  for  joinder.  (United  States  v.  O'Callahan, 
6  McLean,  O.  G.,  597 ;  United  States  v.  Burns,  5  Id,,  23 ;  United  States 
V.  Howard,  3  Sumn.,  0.  C,  12 ;  United  States  v,  McFarlane,  1  Granch, 
C.  C.,  163 ;  United  States  v.  Porter,  2  Id.,  60 ;  United  States  v.  Devlin, 
6  Blatchf.,  G.  C.,  71 5  1  Ohittj^  Grim.  Law,.  248;  Bishop,  Griminal  Pro- 
cedure, 2d  ed.,  423,  444r463 ;  Wharton,  Griminal  PI.  and  Practice,  8th 
ed.,  286-300.)  In  other  words,  the  several  acts  complained  of  in  this 
case  constituted  offenses  which  may  he  joined.  But  the  joinder  of  offenses 
is  one  subject ;  the  joinder  of  defendants  is  a  different  one.  The  law 
which  controls  the  former,  however,  to  a  certain  extent  necessarily 
controls  the  latter.  Bishop  in  discussing  the  joinder  of  defendants  says, 
^*the  test  to  determine  whether  an  offense  may  be  deemed  joint  or  not, 
has  been  stated  by  an  American  judge  as  follows :  It  is  to  consider, 
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*  whether  each  offender  be  guilty  in  some  degree  of  the  same  crime,  so  that 
he  might  be  separately  convicted  even  though  another  was  the  actwil 
perpetrator.  If  each  may  be  so  convicted,  their  guilt  is  joint;  but  other- 
wise it  is  several.'''  (1  Bishop,  Criminal  Procedure,  467;  Com.  r.  Mc- 
Chord,  2  Dana,  242 ;  1  Stark,  Crim.  PI.,  2d  ed.,  33;  Wharton,  Criminal 
PI.  and  Practice,  8th  ed.,  301-312 ;  United  States  v.  Kazinski  et  al,  2 
Sprague,  7.)  And  in  limitation  of  the  rule,  Bishop  says,  ^'  two  defeod* 
ants  cannot  be  jointly  charged  with  a  homicide  by  means  of  an  injury 
done  by  one  of  them  to  the  deceased  on  one  day,  and  another  injanr 
done  by  the  other  on  a  different  day ;  because,  in  matter  of  law,  if  the 
facts  are  so,  they  are  not  jointly  guilty."  (1  Bishop,  Crim.  Procedure, 
470,  citing  Reg.  v.  Devett,  8  Car.  &  P.,  639 ;  Archb.  Crim.  PI.  &  Ev.,  13 
London  ed.,  54.)  It  is  conceived  that  this  is  not  literally,  though  m 
principle  it  is,  accurate.  If  from  II  p.  m.  to  midnight  on  one  day  A 
should  beat  B  for  the  purpose  of  killing  him,  with  C  looking  on  and 
protecting  A  from  being  interfered  with,  so  as  thereb}^  to  aid  A,  and 
then  from  midnight  to  I  a.  m.  of  the  succeeding  day  C  should  beat  B 
with  like  intent,  with  A  giving  C  such  aid  as  C  had  given  A,  and  this 
should  result  in  the  death  of  B,  A  and  C  would  be  jointly  guilty  (^ 
homicide  and  might  be  so  indicted.  But  if  in  the  case  supposed,  A  and 
C  acted  alone  and  independently  of  each  other,  the  crime  would  not  be 
joint,  even  if  death  resulted,  not  solely  from  the  act  of  either  one,  bot 
from  the  acts  of  both ;  or  let  the  purpose  of  each  acting  alone  and  inde- 
I)eudently  in  the  case  last  supposed  be  simply  to  commit  an  assault  and 
battery,  and  with  such  being  the  fact,  not  resulting  in  death,  the  offense 
would  not  he  joint ;  each  would  be  separately  guilty  of  an  assault  and 
battery.  The  test  to  determine  the  joint  or  several  character  of  the  of 
fense  is  to  ascertain  whether  each  offender  in  some  degree  aasented  u 
and  aided  or  advised  the  guilty  act  of  the  other.  So  far  a^  each  so  in 
cited,  the  offense  is  joint;  to  the  extent  which  each*  acted  without  tb# 
assent  and  aid,  or  without  the  request  actual  or  implied  of  the  other. 
the  offense  is  not  joint.  The  authorities  collected  in  Wharton's  Crimiiol  j 
Pleading  and  Practice,  8th  ed.,  301,  are  full  and  conclusive  on  this  point.] 
Parties  to  the  crime  of  adultery  may  6c  jointly  indicted.  (Com.  r.  Elweil 
2  Mete,  Mass.,  190;  State  v,  Maiuor,  6  Ired.,  340;  see  Wharton  Crio. 
Law,  8th  ed.,  1339.)  "The  general  rule  is,  as  laid  down  in  1  Stark  Cria. 
PL  C.  2,  and  other  works  of  goo<l  authority,  that  where  the  same  evideu'*** 
as  to  the  act  which  constitutes  the  crime,  applies  to  two  or  more,  thrf 
may  be  jointly  indicted."  (Shaw,  C.  J.  in  Com.  r.  Elwell  et  aL,  2  Met  J 
Ma^s.,  191,  citing  Hammond  on  Parties,  252;  2  Hawk.  C,  25,  §  J^l 
Judged  by  the  test  above  stated,  there  should  have  been  three  paxir-i- 
ings  for  contempt  in  the  case  now  under  consideration.  It  does  :: 
appear  that  any  person  either  advised  or  in  any  degree  assented 
aided  any  wrongful  act,  except  in  the  one  separate  offense 
participated. 


It  does  Z'4 
inted  to  s:4 
in  which n 
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IV.  Some  ezplaDation  may  be  proper,  in  order  to  avoid  any  misan- 
derstanding  as  to  the  rights  of  district  attorneys  to  docket  fees  in  pro- 
ceedings for  contempt.  The  right  to  a  fee  only  exists  in  a  ^^case"  or 
^^caose"  (Kev.  Stat.,  824),  in  which  a  delinquent  is  prosecnted  for  the 
crime  or  offense  of  contempt  (Bev.  Stat.,  871).  If  a  witness  duly  served 
with  a  BubpcBna  in  a  cause,  or  served  under  section  877  of  the  Hevised 
Statutes  to  testify  generally,  fails  to  attend,  the  usual  practice  is,  that 
the  court  will,  on  the  application  of  the  party  desiring  the  attendance, 
issue  a  rule  against  the  witness  to  show  cause  why  an  attachment  should 
not  issue,  which  is  served,  and  if  the  witness  then  appears,  testifies  and 
purges  himself  of  the  contempt,  there  is  in  such  proceeding  no  case 
prosecuted  within  the  meaning  of  section  771  of  the  Revised  Statutes. 
If  he  fails  to  attend  in  such  case,  an  attachment  issues  requiring  the 
marshal  t<>  bring  him  into  court,  or  such  attachment  may  issue  without 
the  service  of  a  rule,  though  this  is  rarely  done,  and  should  never  be, 
except  in  case  of  personal  service  of  the  subpoena  and  an  affidavit  of 
willful  refusal  to  obey  it.  When  the  witness  is  brought  into  court  on 
an  attachment,  testifies  and  purges*  himself  of  contempt,  and  so  is 
discharged  on  payment  of  costs  or  otherwise,  there  is  in  such  proceeding 
DO  case  prosecuted  within  section  771  of  the  Revised  Statutes.  If  in 
such  case,  the  witness  waives  the  formal  filing  of  an  information  or 
charges,  and  submits  to  a  summary  hearing  by  the  court,  and  so  is  fined 
or  imprisoned,  it  may  be  doubtful  whether  there  is  a  '^case'^  prosecuted 
within  the  meaning  of  section  771  of  the  Revised  Statutes.  But  where, 
by  order  of  court,  the  district  attorney  files  an  information,  or  files 
charges  for  contempt,  and  the  accused  api)ears  voluntarily  or  in  answer 
to  process,  and  ^'a  judgment  is  rendered  without  a  jury"  (Rev.  Stat., 
824)  a  case  is  prosecuted  within  section  771  of  the  Revised  Statutes. 
The  same  principles  applicable  to  prosecutions  against  witnesses  for 
contempt  will  generally  apply  in  other  cases. 

The  claimant  is  allowed  three  fees  of  $10  each. 

TSEASURT  DePABTMENT, 

First  Comptroller's  Office^  June  14,  1884. 


*  la  a  proceeding  on  contempt  at  law,  the  party  pnrging  himself  cannot  be  contra- 
dicted. It  is  otherwise  in  a  proceeding  for  contempt  for  disobeying  an  injunction  or 
other  order  or  decree  of  a  court  of  equity  (4  Bl.  Com.,  288;  Com.  Dig.,  Chancem,  D.  3; 
Thomas  r.  Cummins,  1  Yeates,  40 ;  Whittem  v.  The  State,  36  Ind.,  196;  Buck  r.  Buck, 
6^1  in.,  106;  Stuart  v.  People,  3  Scum.,  395 ;  United  States  v.  Dodge,  2  Gall.,  313;  Cart- 
wright's  caae,  114  Mass.,  230). 
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IN  THE  MATTER  OF  THE  RIGHT  OF  THE  MARSHAL  OF  WYOMING  TEK 
RITORY  TO   TWO  PER  DIEM   FEES  OF  FIVE  DO£.LARS  EACH  FOR  HIS 
ATTENDANCE  ON  ONE,  AND  FOR  THAT  OF  HIS  DEPUTY  ON  ANOTHER, 
DISTRICT  COURT  IN  SESSION  AT  THE  SAME  TIME  IN  DIFFERENT  JUDI- 
CIAL DISTRICTS— DOUBLE  PER  DIEM  CASE. 


1.  CoiiBtruction  given  to  sections  823,  829,  and  831  of  tbe  Revised  Statutes. 

2.  A  de])uty  marshal  can  perform  the  duties  of  a  marshal  in  attending  the  sittings  of 

court,  as  mentioned  in  sections  829  and  831  of  tbe  Revised  Statutes. 

3.  An  officer  can  receive  compensation  only  when  a  statute  so  authorizes. 

4.  When  a  marshal  is  required  to  attend  two  district,  or  two  circuit,  courts  held  at 

the  same  time,  but  at  difierent  places,  he  is  entitled  to  tbe  per  diem  compensa- 
tion prescribed  by  law  for  each. 

5.  He  is  not  entitled  to  double  per  diem  compensation  for  attending  a  session  of  the 

supreme  court  and  of  a  district  court. 

Wyoming  Territory  is  divided  into  three  judicial  districts,  in  each  of 
which  the  law  requires  a  district  court  to  be  held  each  year  by  one  of 
the  three  justices  of  the  supreme  court,  at  the  time  and  place  prescribed 
by  the  Territorial  legislature.  (Rev.  Stat.,  1865 ;  Act  July  25, 1868;  15 
Stat.,  178,  sec.  9,  15.)  A  term  of  the  supreme  court  is  required  to  be 
held  annually  by  the  chief  justice  and  two  associated  judges  thereof  at 
the  seat  of  government  of  the  Territory.  From  Nov.  20,  to  Dec.  8, 
1882,  the  district  courts  were  in  session  at  the  same  time  in  the  first 
and  second  judicial  districts,  one  at  Laramie,  the  other  at  Cheyenne. 
The  marshal  in  person  attended  the  session  of  the  court  at  Cheyenne, 
and  a  deputy  marshal  attended  at  Laramie.  (Rev.  Stat.,  692,  776,  780, 
787,  823,  829,  831,  1876,  1881,  1883.) 

The  question  is  presented  whether  the  marshal  is  entitled  to  a  fee  of 
five  dollars  per  day  for  his  own  attendance,  and  a  like  fee  for  that  of 
his  deputy. 


Decision  by  William  Lawrence,  First  Comptroller. 

The  statute  provides  that,  "  the  following  and  no  other  compensation 
shall  be  *  •  *  allowed  to  •  *  *  marshals  ♦  •  •  in  the 
several  States  and  Territories,"  that  is,  ''  for  attending  the  circuit  and 
district  courts,  when  both  are  in  session,  or  either  of  them  when  only 
one  is  in  session,  and  for  bringing  in  and  committing  prisoners  daring 
the  term,  five  dollars  a  day''  (Kev.  Stat.,  823,  829),  and  that,  no  per  diem 
or  other  allowance  shall  be  made  to  any  »  *  •  marshal  or  deputy 
marshal,  for  attendance  at  rule-da vs  of  a  circuit  or  district  court:  and 
when  the  circuit  and  district  courts  sit  at  the  same  time  no  greater  p<'r 
diem  or  other  allowance  shall  be  made  to  any  such  officer  than  for  an 
attendance  on  one  court/'    (Kev.    Stat.,  831.)     Provision  is  made  l>y 
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law  in  certain  exigencies  for  holding  separately  and  at  the  same  time 
two  sessions  of  a  circuit  or  district  conrt  in  any  district  of  the  United 
States.  (Bey.  Stat.,  592.  And  see  section  611.)  And  in  Alabama  and 
Georgia  respectively,  there  is  one  marshal  for  two  districts.  (Rev.  Stat,, 
776.)  The  same  question,  therefore,  which  now  comes  from  Wyoming 
Territory,  may  come  from  any  district  covering  all  or  part  of  a  State. 
In  such  district  a  circuit  court  and  a  district  court  may  be  in  session  at 
the  same  time.    The  Revised  Statutes  provides  that : 

Sec.  609.  Circuit  courts  shall  be  held  by  the  circuit  justice,  or  by  the 
circuit  judge  of  the  circuit,  or  by  the  district  judge  of  the  district  sit- 
ting alone,  or  by  any  two  of  the  said  judges  sitting  together. 

Sec.  611.  Cases  may  be  heard  and  tried  by  each  of  the  judges  hold- 
ing a  circuit  court  sitting  apart  by  direction  of  the  presiding  justice  or 
judge,  who  shall  designate  the  business  to  be  done  by  each. 

In  practice,  the  district  judge  in  any  district  frequently,  if  not  gener- 
ally, holds  both  the  circuit  court  and  the  district  court,  a  session  of  one 
and  then  of  the  other  on  the  same  day  and  at  the  same  place,  as  con* 
venience  may  permit  or  necessity  require.  There  are  some  differences 
between  the  judicial  organization  of  Territories  and  that  of  the  regular 
judicial  circuits  and  districts.  There  are  three  districts  in  Wyoming, 
but  there  is  no  circuit  court ;  there  is  but  one  marshal,  while  there  is  a 
marshal  in  each  of  the  districts  covering  all  or  part  of  any  State,  with 
the  exception,  already  mentioned,  of  the  districts  in  Alabama  and 
Georgia.  A  usage  so  long  continued  as  to  make  it  law,  if  there  ever 
could  have  been  any  doubt  about  it,  permits  a  deputy  marshal  to  attend 
the  sittings  of  courts,  and  gives  the  marshal  a  right  to  the  per  diem  fee 
of  five  dollars  for  this  service.  (Agency -Delegation  case,  3  Lawrence, 
Compt.  Dec,  61,  76.) 

When  more  than  one  court  requiring  the  marshal's  attendance  is  held 
in  his  district  at  the  same  time,  it  is  doubtless  his  duty  to  attend  each 
in  the  manner  adopted  by  the  marshal  of  Wyoming. 

It  is  a  well-settled  principle  of  law  that  he  who  accepts  a  public  office 
takes  it  cum  onere.  It  is  a  general  principle  that  a  service  rendered  by 
a  public  officer  is  gratuitous,  so  far  as  the  public  is  concerned,  unless  a 
compensation  is  fixed  and  a  liability  imposed  by  an  express  statutory 
provision,  and  there  is  a  further  principle,  which  generally  prevails,  that 
statutes  allowing  fees  to  officers  for  services  rendered  in  behalf  of  the 
Government  are  construed  strictly — the  doctrine  of  the  common  law 
being  that  statutes  granting  fees  do  not  extend  to  and  embrace  the  sov- 
ereign, unless  it  is  so  expressly  provided.  (The  State,  ex  rel.  Pollard,  v. 
Brewer,  59  Ala.,  130 ;  Wortham  v.  Grayson  Co.  Court,  13  Bush,  Ky., 
53, 57;  Board  of  Commissioners  of  Decatur  County  v.  Cox,  65  Ga.,  80; 
Martin  v»  State,  1  Har.  &  J.,  740;  Meigs's  case,  4  Lawrence,  Compt. 
Dec,  588.  See  United  States  v.  Morse,  3  Story  C.  C,  91 ;  Moore's  case, 
4Ct.  CI.,  139;  Crier-Bailiff  case,  ante,  240;  Contempt  case,  ants,  255.) 

With  these  principles  in  view,  the  question  is  to  be  decided  whether 
tlie  marshal  of  Wyoming  is  entitled  to  the  per  diem  fees  in  question. 
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The  statutes  on  this  subject  are,  in  terms,  mainly  directed  to  the  per 
diem  of  marshals  for  attendance  on  the  circuit  and  district  courts  as 
organized  in  States.  As  to  these,  two  things  are  to  be  observed:  Fim^ 
the  statutes  give  the  marshal  a  right  to  one  per  diem  fee  for  attending 
the  daily  sessions  of  a  district  court  when  no  circuit  court  is  in  sesdon, 
and  a  like  fee  for  attendance  on  the  circuit  court  when  no  district  coart 
is  in  session ;  second^  when  both  courts — the  circuit  and  district— sit  at 
the  same  time  only  one  per  diem  fee  can  be  paid. 

The  prohibition  against  the  payment  of  two  per  diem  fees  applies 
only  to  charges  for  attendance  on  the  circuit  and  district  courts  when 
both  sit  on  the  same  day.  There  is  a  manifest  reason  for  this.  These 
courts  generally  sit  at  the  same  place,  and  when  both  sit  on  the  same 
day,  they  generally  do  so  at  different  periods  of  the  same  day,  so  that, 
in  fact,  the  marshal  can  render  but  one  day's  service  in  such  case.  The 
express  prohibition  thus  made  carries  with  it,  in  some  measure  at  least^ 
an  implication  that  there  is  no  other  prohibition.  The  marshal,  how- 
ever, cannot  rest  a  right  to  fees  on  a  prohibition.  It  can  only  exist 
when  granted.  Whatever  the  statute  gives  he  is  entitled  to  receive. 
And  the  real  question  is,  did  Congress  intend  to  give  a  per  diem  for 
attendance  on  each  district  court,  when  two  such  courts  are  held  at  the 
same  time  in  different  districts,  having  together  only  one  marshal!  The 
language  of  the  statute  is : 

^^For  attending  the  circuit  and  district  courts,  when  both  are  in  ses- 
sion, or  either  of  them  when  only  one  is  in  session,  and  for  bringing  in 
and  committing  prisoners  and  witnesses  during  the  term,  five  dollars  a 
day." 

Bearing  in  mind  that  no  session  of  a  circuit  court  is  now  in  question, 
and  that  there  is  no  express  prohibition  against  two  per  diem  compen- 
sations, except  when  a  circuit  and  a  district  court  are  in  session  at  the 
same  time,  and  eliminating  from  the  provision  quoted  so  much  thereof 
as  relates  to  circuit  courts  and  such  double  compensation,  it  will  read 
thus: 

**For  attending  the  *  *  •  district  courts  ♦  •  •  and  for  bring- 
ing in  and  committing  prisoners  and  witnesses  during  the  terra,  five 
dollars  per  day," — that  is,  the  marshal  is  entitled  to  five  dollars  per 
day  for  attending  the  sessions  of  the  several  district  courts  which  he  i$ 
required  to  attend.  The  statute  does  not  say  he  shall  have  only  the  per 
diem  for  one  district  court,  and  only  when  one  such  court  is  in  session. 
The  reiisonable  and  lair  construction  of  the  language  employed,  the 
manifest  puri)ose  of  the  statute,  and  the  dictate  of  reason  and  justice 
is,  that  when  a  marshal  is  required  to  attend  two  district  or  two  circuit 
courts  held  at  the  same  time  but  at  different  places,  he  is  entitled  if  he 
attend  one  in  person  and  another  by  his  deputy  to  the  per  diem  com- 
pensation prescribed  by  law  tor  each.  The  marshal  in  a  Territory  is 
not  entitled  to  two  per  diem  fees  for  attending  a  session  of  the  supreme 
court  and  of  a  district  court  at  the  same  place  and  on  the  same  day. 
The  statute  does  not  in  express  terms  name  the  supreme  court  in  the 
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clauses  prohibitiDg  doable  per  diem  fees,  but  its  purpose  is  to  prevent 
such  compensation  when  a  district  court  and  another  court  sit  at  the 
same  time  and  place.  A  case  within  the  purpose  of  a  statnte  is  con- 
trolled  by  it,  even  wheu  not  literally  within  its  terms  (Halstead's  case, 
3  Lawrence,  Oompt.  Dec,  236). 

The  marshal  is  entitled  to  a  per  diem  compensation  for  services  in 
each  of  the  district  courts. 

Tbsasubt  Depabtmsnt, 

First  Comptroller's  OffloSy  June  20, 1884. 


IN  THE  MATTER  OF  THE  KIOHT  OF  A  COMMISSIONER  OF  THE  CIRCUIT 
COURT  TO  COMPENSATION  FOR  TAKING  RECOGNIZANCES  OF  WITNESS- 
ES TO  APPEAR  AT  ADJOURNED  HEARINGS  OF  CRIMINAL  CHARGES.— 
RECOGNIZANCE-WITNESS  CASE. 


1.  Conatraction  given  to  sections  d77,  879,  and  1014  of  the  Revised  Statutes. 

2.  A  Commissioner  of  the  Ciroait  Conrt  of  the  United  States  for  the  district  of  Maa- 

aachnsetts,  who  ai^ooms  the  hearing  of  a  criminal  charge  before  him  from  ona 
day  to  the  next  or  a  later  day,  has  no  anthority  to  take  the  recogniaanoe  of  a 
witness  for  his  appearance  at  the  day  to  which  the  hearing  is  adjourned. 

The  account  of  Henry  L.  Hallett,  a  Commissioner  of  the  Gircait  Court 
of  the  United  States  for  the  district  of  Massachusetts,  for  fees  for  offi- 
cial services  for  the  qnarter  ende<l  March  31 ,  1884,  is  in  this  office  for 
adjustment. 

In  various  instances  the  hearings  of  criminal  charges  were  not  con- 
cluded bj  the  Commissioner  in  one  day,  but  adjournments  thereof  were 
had,  which  varied  in  length  from  one  day  to  nine  days.  On  such  occa- 
sions, the  Commissioner  took  the  recognizances  of  the  witnesses  to  ap- 
pear before  himself  at  the  time  to  which  the  hearings  were  adjourned  f 
and  the  charges  for  his  services  in  this  connection — for  drafting  the  re- 
cognizances, taking  the  acknowledgments  of  them,  and  filing  them — 
amonut  in  his  account  to  $160.55. 

The  question  is,  therefore,  preneuted  to  the  Comptroller  for  his  de- 
cision thereon,  whether  thene  charges  can  be  allowed  f 


Dkoisiom  by  William  Lawrence,  First  Comptroller. 

The  act  of  August  23, 1842  (5  Stat.,  516),  giving  to  Commissioners  of 
the  Circuit  Courts  the  power  to  arrest,  and  imprison  or  bail  oflfenders  for 
any  crime  or  offense  against  the  United  States,  is  as  follows : — 

'<  That  the  commissioners  who  now  are,  or  hereafter  may  be,  appointed 
by  the  circuit  courts  of  the  1  Tuited  States  to  take  ackno wle<lgments  of  bail 
and  affidavits,  and  also  to  take  depositions  of  witnesses  in  civil  causes^ 
shall  and  may  exercise  all  the  powers  that  any  justice  of  the  peace,  or 
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other  magistrates,  of  any  of  the  United  States  may  now  exercise  in  re- 
spect to  offenders  for  any  crime  or  offense  against  the  United  states,  by 
arresting,  imprisoning,  or  bailing  the  same,  nnder  and  by  virtne  of  the 
thirty-third  section  of  the  act  of  the  twenty-fourth  of  September,  anno 
Domini  seventeen  hundred  and  eighty-nine,  entithnl,  *An  act  to  estab- 
lish the  judicial  courts  of  the  United  States;'  and  who  shall  and  may 
exercise  all  the  powers  that  any  judge  or  justice  of  the  peace  may  ex- 
ercise under  and  in  virtue  of  the  sixth  section  of  the  act  passed  the 
twentieth  of  July,  anno  Domini  seventeen  hundred  and  ninety,  en- 
titled 'An  act  for  the  government  and  regulation  of  seamen  in  the  mer- 
chant service.' 

Sec.  2.  ♦  •  ♦.  That  in  jill  hearings  before  any  justice  or  judge  of 
the  United  States,  or  any  commissioner  appointed  as  aforesaid,  under 
and  in  virtue  of  the  said  thirty-third  section  of  the  act  entitled  'An  act 
to  establish  the  judicial  courts  of  the  United  States,'  it  shall  be  lawful 
for  such  justice,  judge,  or  commissioner,  where  the  crime  or  offense  is 
charged  to  have  been  committed  on  the  high  seas  or  elsewhere  within 
the  admiralty  and  maritime  jurisdiction  of  the  United  States^  in  his  dis- 
cretion to  require  a  recognizance  of  any  witness  produced  in  behalf  of 
the  accused,  with  such  surety  or  sureties  as  he  may  judge  necessary, 
as  well  as  in  behalf  of  the  United  States,  for  their  appearing  and  giving 
testimony,  at  the  trial  of  the  cause,  whose  testimony,  in  his  opinion,  is 
important  for  the  purposes  of  justice  at  the  trial  of  the  cause,  and  is  in 
danger  of  being  otherwise  lost;  and  such  witnesses  shall  be  entitled  to 
receive  from  the  United  States  the  usual  compensation  allowed  to  Gov- 
ernment witnesses  for  their  detention  and  attendance,  if  they  shall  ap- 
pear and  be  ready  to  give  testimony  at  the  trial." 

And  section  33  of  the  Judiciary  Act  of  September  24,  1789  (1  Stat., 
91),  is  as  follows  : — 

"  That  for  any  crime  or  offense  against  the  United  States,  the  offender 
may,  by  any  justice  or  judge  of  the  United  States,  or  by  any  justice  of 
the  peace,  or  other  magistrate  of  any  of  the  United  States  where  he 
may  be  found  agreeably  to  the  ustuil  mode  of  process  against  offenders  in 
such  State,  and  at  the  expense  of  the  United  States,  be  arrested,  and 
imprisoned  or  bailed,  as  the  case  may  be,  for  trial  before  such  court  of 
the  United  States  as  by  this  act  has  cognizance  of  the  offense.  And 
copies  of  the  process  shall  be  returned  as  speedily  as  may  be  into  the 
clerk's  office  of  such  court,  together  with  the  recognizances  of  the  wit- 
nesses for  their  appearance  to  testify  in  the  case;  which  recognizances 
the  magistrate  before  whom  the  examination  shall  be,  may  require  on 
pain  of  imprisonment.  And  if  such  commitment  of  the  oflfender,  or  the 
witnesses  shall  be  in  a  district  other  than  that  in  which  the  offense  is 
to  be  tried,  it  shall  be  the  duty  of  the  judge  of  that  district  where  the 
delinquent  is  imprisoned,  seasonably  to  issue,  and  of  the  marshal  of  the 
same  district  to  execute,  a  warrant  for  the  removal  of  the  oflfender,  and 
the  witnesses,  or  either  of  them,  as  the  case  may  be,  to  the  district  in 
whi(!h  the  trial  is  to  be  had.  And  upon  all  arrests  in  criminal  case«,  bail 
shall  be  admitted,  except  where  the  punishment  may  be  death,  in  which 
cases  it  shall  not  be  admitted  but  by  the  supreme  or  a  circuit  court,  or 
by  a  justice  of  the  Supreme  Court,  or  a  judge  of  a  district  court,  who 
shall  exercise  their  discretion  therein,  regarding  the  nature  and  circum- 
stances of  the  otlVnse,  and  of  the  evidence,  and  the  usages  of  law.  And 
if  a  person  committed  by  a  justice  of  the  su])reme  or  a  judge  of  a  district 
court  for  an  offense  not  jiunishable  with  death,  shall  afterwards  procure 
bail,  and  there  be  no  judge  of  the  United  States  in  the  district  to  take 
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the  same,  it  may  be  taken  by  any  Judge  of  the  sapreme  or  superior 
court  of  law  of  such  State.^ 

These  provisions  of  said  acts  are  substantially  contained  in  sections 
879  and  1014  of  the  Revised  Statutes. 

It  will,  thus,  be  seen,  that  a  Commissioner  of  the  Circuit  Court,  for 
any  crime  or  offense  against  the  United  States,  may,  agreeably  to  the 
usual  mode  of  process  against  offenders  in  the  State  in  which  he  resides, 
arrest  the  offender,  and  imprison  him  or  bail  him,  as  the  case  may  be> 
for  trial  before  such  court  of  the  United  States  as  has  cognizance  of  the 
offense ;  and  when  he  is  so  imprisoned  or  bailed,  the  witnesses  are  to  be 
recognized  to  appear  at  the  trial  to  testify  in  the  case. 

The  recognizances  that  can,  therefore,  be  taken  by  the  Commissioner, 
as  specially  mentioned  in  the  foregoing  acts,  are  (1)  those  binding  the 
accused  to  appear  at  the  proper  court  for  trial,  and  (2)  those  binding  the 
witnesses  to  appear  at  the  trial  to  testify  in  such  court.  But  the  phrase, 
'^  mode  of  process,"  as  found  in  the  statute  above  cited,  designates,  not 
merely  process  in  its  technical  sense,  but  the  whole  means  that  shall 
be  used  against  the  accused  to  secure  his  appearance,  first,  before  the 
Commissioner  as  occasion  requires,  and,  then,  when  necessary,  before 
the  proper  court  for  trial  (United  States  v.  Bundlett,  2  Curtis,  C.  0.,  43y 
44).  In  respect  to  arresting,  and  imprisoning  or  bailing,  offenders  for 
any  crime  or  offense  against  the  United  States,  the  Commissioner  is, 
therefore,  invested  with  powers  substantially  similar  to  those  possessed 
by  the  committing  magistrates  of  the  State  in  which  he  resides  (United 
States  V.  Case,  8  Blatchford,  250).  When  these  can  a^ioum  a  hearing 
and  take  the  recognizance  of  the  accused  to  appear  at  the  adjourned 
hearing,  the  Commissioner  can  do  so  likewise  (United  States  r.  Horton's 
Sureties,  2  Dillon,  94).  This  is  the  necessary  effect  of  the  expression, 
^*  agreeably  to  the  usual  mode  of  process  against  offenders  in  such  State.'' 
G<Mnmitting  magistrates  in  Massachussetts  have  the  power  to  a^^oum 
a  hearing  to  ^  time  not  excee<1ing  ten  days  without  the  consent  of  the 
defendant  or  person  charged,  and  to  commit,  or,  it  the  offense  be  bail- 
able by  a  magistrate,  to  take,  with  approved  surety  to  appear  at  the  ad- 
journed bearing,  the  recognizance  of,  the  accused.  Section  26  of  chapter 
212  of  the  Public  Statutes  of  Massachusetts,  1882  (page  1188),  under 
the  head  of  Arrest,  Examination,  Commitment,  and  Bail,  reads  thus: — 

^^  A  court  or  justice  ma3' adjourn  an  examination  or  trial  from  time  to 
time  as  occasion  n^qnires,  not  exceeding  ten  days  at  one  time  without 
the  consent  of  the  defendant  or  person  charged,  and  to  the  same  or  a 
different  place  in  the  county,  a3  he  deems  necessary.  In  the  mean  time, 
if  the  party  is  charged  with  an  offense  not  bailable,  he  shall  be  commit- 
ted; otherwise  he  may  be  recognized  in  a  sum  and  with  sureties  to  the 
satisfaction  of  the  court  or  justice,  for  his  appearance  for  such  further 
examination,  and  for  want  of  such  recognizance  he  shall  be  committed 
to  prison.** 

Commissioner  Hallett  made  his  adjournments  consistently  with  this 
X^rovision,  and,  in  the  exercise  of  his  authority,  generally  took  the  re- 
cognizances of  the  accused  to  appear  at  the  adjourned  hearings;  and  for 
these  recognizances  said  Commissioner  is  allowed  in  his  accounts.    When 
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he  took  these  recognizances,  he  also  took  the  recognizances  of  the  wit- 
nesses to  appear  at  the  tiine  to  which  the  hearings  were  adjourned.  Had  he 
the  authority  to  take  the  latter  recognizances  f  The  qoestion  arisee, 
whether  the  manner  of  dealing  with  witnesses  by  a  Commissioner  should 
be  "agreeably  to  the  nsual  mode  of  process"  in  the  State  in  which  he 
resides f  It  is  in  reference  to  the  arresting  and  imprisoni'ng  or  hailing 
of  the  accused  that  the  statute  says  that  the  Commissioner  shall  act 
"  agreeably  to  the  usual  mode  of  process  •  •  •  in  such  State.*' 
The  question  is  not  now,  whether,  if  the  State  law  provides  that  wit- 
nesses may  be  recognized  by  a  justice  of  the  peace  to  appear  before  him- 
self at  Jin  adjourned  hearing,  the  Commissioner  can  exercise  a  similar 
power.  This  question  does  not  arise,  since  no  such  provision  exists  in  the 
Massachusetts  statutes.  The  only  recognizances  of  witnesses,  which 
the  statutes  of  Massachusetts  authorize  these  inferior  magistrates  to 
take,  are  those  to  appear  and  testify  on  the  trial  of  an  abused  in 
court. 

Sections  36-^9  of  chapter  212  of  the  Public  Statutes  of  Massachusetts, 
1882  (page  1189),  are  as  follows : 

'*  Sec.  36.  When  the  prisoner  is  admitted  to  bail  or  committed,  the 
court  or  justice  shall  bind  by  recognizance  the  material  witnesses 
against  the  prisoner  to  appear  and  testify  at  the  next  court  having 
cognizance  of  the  offense,  and  in  which  the  prisoner  shall  be  held  to 
answer. 

Sec.  37.  The  court  or  justice,  if  satisfied  that  there  is  gooii  cause  to 
believe  that  any  such  witness  will  not  perform  the  condition  of  his  re- 
cognizance unless  other  security  is  given,  may  order  the  witness  to  en- 
ter into  a  recognizance  with  such  sureties  as  may  be  deemed  necessarj 
for  his  appearance  at  court. 

Sec.  38.  When  a  married  woman  or  a  minor  is  a  material  witness, 
any  other  person  may  be  allowed  to  recognize  for  her  or. his  appearance; 
or,  in  the  discretion  of  the  court  or  justice,  the  recognizance  of  sach 
married  woman  or  minor  may  be  taken  in  a  sum  not  exceeding  fifty  dol- 
lars, which  shall  be  valid  and  binding  in  law  notwithstanding  the  cov- 
erture or  minority. 

Sec.  39.  A  witness  required  to  recognize  either  with  or  without  eare- 
ties  shall,  if  he  refuses,  except  as  provido/d  in  the  following  section,  be 
committed  to  prison,  there  to  remain  until  he  complies  with  such  order 
or  is  otherwise  discharged  according  to  law." 

There  is  no  statute  giving  to  a  ( 'Omniisaioner  the  power  to  take  the 
recognizances  in  qiieKtion.  Hence,  it  is  evident,  that  the  claimant  in 
this  case  in  taking  such  recognizances  did  so  without  authority.  A 
Commissioner  of  the  Circuit  Court  is  an  oflBcer  of  inferior  jurisdiction, 
and,  hence,  no  presumption  of  authority  is  made  in  his  favor  (Bridge 
r.  Ford,  4  Mass.,  042).  lie  can  only  exercise  such  power  as  is  specially 
conferred  upon  him,  and  such  incidental  authority  as  may  be  necessary 
to  cany  his  exj)ressly  granted  powers  into  ett'ect.  A  re<X)gnizance,  being 
an  obligation  of  record  (2  Blackst.,  Com.,  341 ),  cannot  be  taken  by  a  court 
not  of  record^  unlevss  the  i)ower  to  take  it  has  expressly  been  given  to 
said  court  (Commonwealth  r.  Otis,  16  Mass.,  198;  Vose  v.  Deanee/ai.» 
7  Jd.,  280) ;  and  a  statute  conferring  this  power  on  such  court  must  be 
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oonstaned  strictly  as  being  in  derogation  of  the  common  law  (Brown  v. 
Fifield,  4  Mich.,  326 ;  Maynards  r.  Gomwell,  3  /d.,  309 ;  Cadwallader 
9.  EUbrris,  76  III.,  370;  Hollman  v.  Bennett  etaLy  44  Hiss.,  322). 

The  powers  of  Oommissioners  have  generally  been  construed  somewhat 
strictly.  Thus,  it  was  held  in  Ex  parte  Barnes  (1  Spragne,  Dec,  133), 
that : — 

*^A  Commissioner  of  the  Oircnit  Court  has  not  the  power  to  issue  a 
writ  of  habeas  corpus^  to  take  from  jail  a  person  committed  by  authority 
of  the  United  States,  and  bring  him  before  the  Commissioner,  for  the 
purpose  of  giving  his  deposition  before  such  Commissioner,  to  be  used 
in  a  cause  pending  in  the  District  Court." 

This  decision  was  rendered  uuder  the  acts  of  February  20, 1812  (2 
Stat,  679,  sec.  1) ;  March  1,  1817  (3  Stat.,  350) ;  September  24, 1789 
(1  Stat.,  88,  sec.  30);  and  March  2, 1833  (4  Stat.,  634,  sec.  7).  Sprague, 
J.,  said  that : — 

'^The  question  is,  whether  the  30th  section  of  the  Judiciary  act,  gives 
power  to  take  prisoners  from  jail  and  bring  them  before  the  magistrate, 
merely  for  the  purpose  of  giving  depositions.  If  it  does,  then  all  the 
magistrates  therein  named,  including  the  State  judges  and  mayors  of 
cities,  possess  it.  And  all  the  prisoners  of  the  United  States  are  subject 
to  it,  and  may  be  carried  to  any  part  of  the  district,  at  the  pleasure  of 
the  Commissioner,  or  judge  of  a  county  court  of  the  State,  or  the  mayor 
of  the  city.  •  •  •  The  words  of  the  section  relied  upon,  are  satisfied 
by  the  usual  modes  of  compelling  attendance." 

A  recognizance,  when  forfeiture  is  declared  and  entered,  becomes  a 
judgment  of  the  court  in  which  it  is  forfeited  (Schultze  v.  The  State, 
43  Md.,  306).  An  inferior  magistrate  or  oflBcer  of  limited  powers  cannot 
render  judgment,  unless  specially  authorized  by  statute.  No  act  of 
Congress  gives  a  Commissioner  authority  to  render  such  judgment.  No 
statute  of  Massachusetts  gives  a  committing  magistrate  authority  to 
render  such  judgment.  Hence,  such  recognizance  would  be  of  no  avail 
for  any  purpose  of  judgment,  and  so  cannot  reasonably  be  supposed 
to  be  authorized. 

There  is  no  legal  necessity  for  taking  the  recognizances  in  question. 
The  writ  of  subpcBna,  which  the  Commissioner  is  clearly  authorized  to 
issue,  and  obedience  to  which  be  may  enforce  by  attachment,  accom- 
plishes every  purpose  of  a  recognizance.  This  writ  at  common  law  had 
the  effect,  not  only  of  bringing  the  witness  to  the  court  at  the  term 
8X>ecified  therein,  but  also  of  requiring  his  attendance  from  day  to  day 
of  the  term  till  he  was  properly  discharged;  which,  of  course,  was  gen- 
erally done  when  his  testimony  had  been  given  (3  Bouvier,  Institutes, 
page  410,  par.  3141).  Indeed,  the  whole  terra  of  a  court  of  record  is  in 
contemplation  of  law  as  but  one  day  (Bouvier,  Law.  Die,  title  ''Term"), 
and  a  witness,  if  absent  without  permission  of  the  court,  is  liable  to  at- 
tachment for  contempt.  The  act  of  February  26,  1853  (10  Stat.,  169, 
sec  3),  the  provisions  of  which  are  contained  in  sec.  877  of  the  Revised 
Statutes,  so  far  as  it  provides  that  the  witness  shall  not  ^'depart  the 
court  without  leave  thereof,"  is  only  declaratory  of  the  common  law. 
And  at  common  law  if  the  term  went  by,  and  the  witness  was  not  used, 
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and  was  wauted  for  the  next  term,  a  new  sabpcena  might  issue  for  that 
purpose  (1  Greenleaf,  Ev..  §  309 ;  3  Bouvier,  Institutes,  page  411,  par. 
3141 ;  Archb.,  Pr.,  170).  But  the  court  could  elect  to  take  bis  reco^i- 
zance  to  appear  at  the  following  terra.  In  fact,  if  a  court  of  record  should 
choose  to  take  the  recognizance  of  a  witness  to  appear  at  a  future  day 
of  the  term  to  which  he  has  been  subpcenaed,  it  has  a  perfect  right  to 
do  so ;  for  the  power  to  take  a  recognizance  is  incident  to  every  court 
of  record  (Young  «?.  Shaw,  1  D.  Chipman,  224).  And  it  may  sometimes 
be  desirable  to  add  in  this  way  to  the  penalty  of  disobedience,  in  order 
the  better  to  secure  the  presence  of  a  witness,  who,  it  is  suspected,  may 
make  default  in  his  attendance. 

The  court  of  an  inferior  magistrate  technically  has  no  term^  yet  the 
time  occupied  by  him  in  hearing  a  charge  is  in  law  and  practice  and  of 
necessity  regarded  as  in  the  nature  of  a  term,  and  the  witnesses  sum- 
moned to  appear  and  testify  before  such  magistrate  are  required  to  at- 
tend from  day  to  day  or  from  time  to  time,  till  the  case  is  disposed  of 
and  they  are  properly  discharged. 

The  process  of  subpoena  should  require  the  witnesses  therein  named 
to  attend  before  the  proper  Commissioners  to  testify,  "and  not  to  de- 
part ♦  *  *  without  leave,"  thus,  by  way  of  analogy  to  a  similar 
writ  issuing  out  of  court. 

The  i)rinciples  stated  result  from  provisions  of  the  Revised  Statutes, 
sections  G27,  727,  847,  856,  877,  981,  1014,  1982,  1983,  1984,  1986,  1987, 
2025,  2026. 

By  the  inherent  force  of  the  writ  of  subpoena  the  person  under  its  com- 
mand is  not  at  liberty  to  depart  till  legally  excused. 

Nothing  more  is  necessary  in  contemplation  of  law  at  the  adjourn- 
ment of  a  hearing  than  to  notify  the  witness  to  be  present  at  the  time 
and  place  to  which  the  hearing  is  adjourned ;  and  for  his  non-attend- 
ance a  writ  of  attachment  may  issue.  However  desirable  it  may  be 
in  some  cases  to  have  the  strength  of  a  recognizance  with  bail  in  addi- 
tion to  the  subpctua,  to  secure  the  attendance  of  a  witness  at  an  ad- 
journed hearing,  the  power  to  take  such  a  recognizance  has  not  been 
given  to  Commissioners  of  the  Circuit  Courts  by  any  statute.  It  is 
not  essential  to  the  exercise  of  their  jurisdiction,  and  hence,  they  can- 
not take  it. 

Mr.  Hallett,  therefore,  as  a  Commissioner  of  the  Circuit  Court,  has 
no  power  to  take  recognizances  other  than  (I)  those  of  the  accused  to 
appear  either  (a)  at  an  adjuiirned  hearing  or  [h)  at  the  proper  court  for 
trial,  and  (2)  those  of  the  witnesses  to  appear  at  the  trial  to  testify  in 
such  court. 

Ilenee,  the  recognizances  in  (juestion  are  utterly  void  (Common- 
wealth r.  Loveridge,  11  Mass.,  337  ;  Ferry  r.  Burchard,  21  Conn.,  (JOl; 
United  States  r.  Hand  et  ah,  6  McLean,  274). 

The  cliarg<\s  are  disallowed. 

Treasury  Department, 

First  Comptroller's  Office^  June  9,  1884. 
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IN  THE  MATTER  OF  THE  ArTHORITY  TO  PAY,  FROM  AN  APPROPRIATION 
I'X>R  "CONTINGENT  EXPENSES,  FOREIGN  MISSIONS,-'  THE  EXPENSES  OF 
ACCOMPANYING  THE  REMAINS  OF  A  DISBURSING  CLERK  OF  THE  DE- 
PARTMENT OF  STATE  FROM  WASHINGTON  CITY  TO  HIS  LATE  RESI- 
DENCE FOR  INTERMENT.— FirNERAL-EXPENSE  CASE. 


1 .  Ad  appropriation  *'  for  contiDgent  ezpenerH  of  foreign  interconrse  proper,  and  of 

all  the  missions  abroad"  cannot  be  used  to  pay  the  expenses  of  accompanying 
the  remains  of  a  Disbarsing  Clerk  of  the  Department  of  State  from  Washington 
City  to  a  distant  place  for  interment. 

2.  There  is  no  appropriation  applicable  to  the  payment  of  the  latter  expenses. 

3.  VoQcbers  a^  required  in  the  settlement  of  accounts:  when  it  is  impracticable  to 

obtain  sub-vouchere  for  small  items  of  expense,  they  should  be  given  in  detail^ 
and  their  payment  as  a  necessary  expenditure  should  generally  be  verified  by 
oath  or  other  sufficient  evidence. 

4.  A  "consulate "  is  not  a  "  mission." 

In  settling  the  account  of  the  Disbursing  Clerk  of  the  Department 
of  State  the  Fifth  Auditor  disallowed  a  voucher  as  followK : 

''  Tk€  United  Statu,  to  Walter  Manton,  Dr.     On  account  of  the  appropriation  for  *  Con^ 

tingeni  Eipenaet,  Foreign  Miseiom^^  1884.  • 


I 

i  Amount. 

Date. 


DolUrs. 


Cts. 


1884. 
Jan.  27ih  to  |  For  ezpenaes  tncnrred,  while  actinc  trader  hiKtmctioiift  of  the  Secre- 
Feb.  Ist.  I  tary  of  State,  in  accompanyioK  toe  remains  of  the  Ute  Col.  R.  C. 
If  organ  (Ute  Disbureins  Clerk,  Department  of  State),  from  Waah- 
Ingion,  D.  C,  to  Oawego.  N.  Y.,  between  January  27,  and  Febm- 
ary  1, 188i,  indoding  rail  road  fare,  hotel  bills,  &c..  &c.,  for  which 
sub-vouchers  could  not  be  obtoined 62  !       60 


I 


ApproTad : 

FR£I)K.  T.  FRELIKGHUT8BK, 

Secretary  cf  8UU4. 

Received  this  9th  day  of  February,  1884,  from  F.  J.  Kieckhoefer,  Dis- 
bursing Clerk,  Department  of  State,  the  sum  of  sixty  two  ^*y^  dollars^ 
in  full  payment  of  the  above  account. 
•62.50.J  WALTER  MANTON.'' 

The  account  is  now  presented  for  the  final  action  thereon  of  the  First 
Comptroller. 

The  remains  were  taken  from  Washington,  District  of  Columbia,  for 
interment  at  Oswego,  New  York,  the  former  residence  of  the  deceased. 

•  ^^^ 
Decision  by  William  Lawrence,  First  Comptroller. 

The  act  of  Febiuary  20,  I8H3  (22  Stat.,  424,  425),  entitled  "An  act 
making  appropriations  for  the  consular  and  diplomatic  service  of  the 
Government  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred 
and  eighty-four,  and  for  other  purposes,^  appropriates '' for  contingent 
expenses  of  foreign  intercourse  proper,  and  of  all  the  missions  abroad, 
eighty-five  thousand  dollars.^' 

The  phrase,  "  *  Contingent  Expenses,  Foreign  Missions,'  1884,"  which 
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is  part  of  the  caption  of  the  voucher  in  this  case,  is  taken  from  the  Di- 
gest of  Appropriations  for  the  fiscal  year  ending  Jane  30, 1884  (page 
32),  being  the  title  to  which  the  appropriation  above  mentioned  is  credited 
on  the  books  of  the  Treasury  Department ;  and  this  phrase,  aa  used  in 
the  voucher,  means  that,  when  such  expenses  are  paid  and  allowed  in 
the  settlement  of  the  accounts  of  the  Disbursing  Clerk,  they  are  to  be 
charged  to  said  appropriation.  The  sole  question  for  decision,  there- 
fore, now  is,  whether  the  expenses  of  accompanying  the  remains  of 
a  Disbursing  Clerk  of  the  Department  of  State  from  Washington, 
District  of  Columbia,  to  Oswego  in  New  York  State  were  incurred  "for 
contingent  expenses  of  foreign  intercourse  proper,^  or  of  "the  missioos 
abroad  "?  The  simple  statement  of  the  question  is  a  sufficient  answer 
in  the  negative. 

The  consular  and  diplomatic  appropriation  act  of  February  26, 1883 
(22  Stat,  430,  431),  appropriates,  "for  defraying  the  expenses  of  trans- 
porting the  remains  of  ministers  and  consuls  of  the  United  States  to 
their  homes  for  interment,  where  such  ministers  or  consuls  have  died, 
or  who  may  die  abroad  while  in  the  discharge  of  their  duties,  ten  thou- 
sand dollars."  The  same  act  (22  Stat.,  425,  429)  appropriates  moDej 
for  codtingeut  expenses  "of  all  the  missions  abroad,"  and  "for  contin- 
gent expenses  of  United  States  consulates."  Congress  evidently  as- 
sumed that  expenses  of  transporting  the  remains  of  a  minister  were 
not  a  proper  charge  on  the  contingent  fund  for  "missions  abroad,"  and 
that  similar  expenses  as  to  the  lemains  of  a  consul  were  not  a  charge 
on  the  consular  contingent  fund^  hence,  a  general  appropriation  was 
made  covering  all  such  expenses.  A  "mission"  is  the  place  of  a  Min- 
ister. A  consulate  is  not  a  "mission."  In  view  of  this  it  cannot  be 
supposed  that  Congress  intended  to  provide  for  the  expenses  now  under 
consideration  in  this  case.  They  have  not  been  provided  for  in  express 
terms;  nor  is  their  payment  necessary  to  execute  any  duty,  or  to  per- 
form any  act,  which  the  law  requires  to  be  done.  Congress  has  given 
no  sanction  to  any  general  usage  requiring  such  expenditures. 

If  the  voucher  now  in  question  could  be  allowed  on  pro|>er  evidence, 
it  is  not  sufficient  to  justify  a  credit  to  the  Disbursing  Clerk. 

The  statute  expressly  requires  that  accounts  shall  be  rendered  by 
disbursing  officers  "with  the  vouchers  necessary  to  the  correct  and 
prompt  settlement  thereof."  (Kev.  Stat.,  3622;  Watkius  v.  United 
States,  9  Wall.,  764;  Consular- Ac(;ounts  case,  3  Lawrence,  Compt. 
Dec,  352.) 

It  is  not  shown  by  any  sufficient  evidence  that  the  proper  sub-vouch- 
ers could  not  be  obtained.  And  as  to  such  vouchers  for  some  of  the 
items  of  expenditure,  it  would  seem  entirely  practicable  to  have  obtained 
them.  And  as  to  those  which  could  not  be  obtained,  the  items  of  ex- 
penditure should  at  least  be  stated  in  detail. 

The  voucher  jiresented  is  disallowed. 

Treasury  Department, 

First  Comptroller's  Oflce,  June  21,  1884. 
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IN  THE  MATTER  OF  THE  RIGHT  OP  AN  AGENT  OF  THE  UNITED  STATES 
TO  BE  RE-IMBURSED  HIS  EXPENSES  IN  DEFENDING  A  SUIT  AGAINST 
HIM  FOR  AN  ALLEGED  TORT  COMMITTED  IN  THE  PERFORMANCE  OF 
HIS  DUTY,  AND  ALSO  THE  AMOUNT  OF  THE  JUDGMENT  RENDERED  IN 
SUCH  SUIT.— AGENT-RE-IMBURSEMENT  CASE. 


ETidence  is  presented  tending  to  show  that  an  agent  of  the  Goremment  in  the  per- 
formance of  his  dnty  hired  a  horse  to  travel  to  a  point  four  miles  distant  from 
the  place  of  hiring.  He  drove  to  that  point  and  foar  miles  beyond  it.  In  return- 
ing  to  the  place  from  which  he  started,  and  without  his  fault,  the  horse  was 
injnred.  The  owner  of  the  horse  sued  the  agent  personally  as  in  trover,  and 
recovered  Judgment  against  him,  including  coste,  for  $:^.56,  which  besides 
attorneys'  fees  and  expenses,  $106.50,  the  agent  paid.  He  now  asks  to  be  re-im- 
bursed  by  the  Government  from  an  appropriation  made  to  pay  *'for  actual  and 
necessary  expenses  for  transportation ''  of  agents  of  the  class  of  the  claimant. 
SM: 

1.  This  appropriation  is  not  applicable  to  the  payment  of  such  Judgment  or  expenses 

or  to  the  re-imbursement  of  the  agent  who  paid  them. 

2.  On  the  facts  stated,  if  trne,  the  agent  was  personally  liable  as  in  trover  for  a  con- 

version of  the  horse  to  his  use. 

3.  The  Government  is  not  liable  for  the  torts  of  its  ofiBeers  or  agents,  in  the  absence 

of  any  statute  on  the  subject. 

4.  If,  in  the  case  stated,  the  horse  were  hired  to  travel  all  the  distance  for  which  he 

was  used,  if  the  agent  were  not  guilty  of  any  tort  or  conversion,  and  if  the  Judg- 
ment were  wrongfully  rendered,  still  said  agent  cannot  be  re-imbursed  for  the 
amount  paid  by  him,  in  the  absence  of  any  appropriation  properly  applicable  to 
snch  payment,  uor  can  a  balance  be  certified  in  his  favor,  in  the  absence  of  a 
statute  imposing  an  obligation  upon  the  Government  to  pay  snch  liability. 

5.  In  such  case  there  is  no  common-law  liability  of  the  Government ;  and,  hence,  a 

balance  cannot  be  certified  in  favor  of  the  claimant. 

6.  The  common-law  principles  applicable  as  between  a  private  principal  and  agent 

do  not  in  all  cases  apply  as  between  the  Government  and  its  agenta. 

The  evidence  in  this  case  tends  to  Hhow  the  following  facts  : 

January  27, 1883,  Charles  E.  Behle,  a  special  examiner  of  the  United 
States  Pension  Office,  in  the  performance  of  his  official  duties,  hired,  at  a 
lirery  stable  in  Fulton ville.  New  York,  a  horse  and  cutter  to  drive  to 
Stone  Ridge,  four  miles  distant.  Having  driven  to  Stone  Ridge,  he 
fonnd  it  necessary  to  drive  four  miles  beyond.  On  his  return,  and  while 
beyond  the  point  to  which  he  hired  the  horse  and  conveyance  to  go, 
he* met  with  an  accident  on  the  highway,  which  was  torn  up  and  ob- 
structed by  the  new  West  Shore  Railway  Company.  The  horse's  leg 
was  broken,  which  rendered  him  useless,  and  made  his  destruction  nec- 
essary. 

The  owner  of  the  horse  brought  an  action  in  trover  against  Behle, 
before  the  Supreme  Court  of  the  State  of  New  York  in  the  Montgomery 
County  Circuit,  for  an  unlawful  conversion  of  the  horse;  and  judgment 
was  awarded  to  said  owner  for  damages  $250,  and  costs  $113.56,  total 
$363.56. 

19  DEC,  VOL  5 19 
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Charles  E.  Behle  presents  a  claim,  as  follows : 

''The  United  Stat-es  to  Charles  E.  Behle,  Dr. 

For  actual  and  necessary  expenses  incurred  in  a  suit  of  Samuel  Donald 
sou  against  bim  for  the  loss  of  a  horse,  while  engaged  as  special  ex- 
aminer, U.  S.  Pension  Office,  in  Montgomery  County,  New  York,  on 
January  27,  1883,  decided  against  him  February  15,  1884,  in  tbe 
Supreme  Court  at  Fonda,  N.  Y. 


1883,  July  9.. 

1884,  Feb.  16 
1884,  Apr.  14 


Voucher. 


To  Chad.  S.  Nisbet,  foi  preparing  undertaking  in  action  of  Donald- 
Bon  V.  Beble 

Tu  J.  S.  Westbrook,  attorney  and  counsellor,  aa  my  attorney,  and 
for  his  diabarHementd 

Tu  my  draft  to  defray  damages  and  coats  awarded  to  plaintiff,  as  ; 
per'receipt  of  county  clerk I  3  I       36354 


1  -'0» 

2  lt4  5« 


Total. 


lit)-:* 


Charles  E.  Behle,  being  duly  sworn,  deposes  and  says,  that  the  above 
amount  is  just  and  true  in  all  respects,  that  the  horse,  for  whose  loss  lie 
was  sued,  was  employed  by  him  in  his  official  duties  as  special  exanii 
ner  solely,  and  while  engaged  in  the  investigation  of  the  pension  claim 
of  Frederick  Quackenbush,  No.  201,00.5,  and  [was]  destroyed  withootany 
fault  or  neglect  on  his  part,  that  he  had  full  control  of  the  horse  to  ^ 
to  all  the  places,  and  especially  to  the  place  of  one  affiant,  McLaughlin. 
on  the  return  from  which  place  the  accident  happened,  and  that  no  part 
of  the  above  account  has  been  paid  by  the  United  States. 

CHAS.  E.  BEHLE, 

Special  Examiner. 

Sworn  and  subscribed  before  me  this  7th  day  of  May,  A.  D.,  1884. 

J.  LAWRENCE  GETZ,    [seal] 

Notary  Public. 

Approved,  May  9,  1884. 

E.  G.  RATHBONE, 

Chief  S.  Ex.  IHr. 

Approved,  May  9,  1884. 

W.  W,  DUDLEY, 
Commissioner  of  PensioHS. 

Approved. 

M.  L.  J08LYN, 
Acting  Seeretar}/. 

May  23,  1884,  this  claim  was  disallowed  by  the  First  Auditor.    It  i> 
now  presented  to  the  First  Comptroller  for  his  action  thereon. 
The  question  for  decision  is — can  said  claim  be  lawfully  paid! 


Decision  by  William  Lawrence,  First  Comptroller. 

The  claimant  is  an  agent  of  the  United  States  under  the  authority 
of  sections  474  and  4744  of  the  Revised  Statutes,  as  amended  bytheact 
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of  July  25, 1882  (22  Stat.,  175).  The  appropriation  out  of  which  pay- 
ment is  asked  is  that  made  by  act  of  March  3,  1883  (22  Stat,  557),  a8 
follows : 

"For  per  diem,  when  absent  from  home  on  duty,  for  traveling  exam- 
iners, in  lieu  of  expenses  ot  subsistence,  not  exceeding  three  dollars  per 
day,  and  for  actual  and  necessary  expenses  for  transportation,  two 
hundred  thousand  dollars.  And  any  balance  of  the  appropriation  made 
for  this  purpose  for  the  fiscal  year  eighteen  hundred  and  eighty-three 
remaining  unexpended  at  the  close  of  the  current  fiscal  year  be,  and 
the  same  is  hereby,  reappropriated  and  made  available  for  the  fiscal  year 
ending  June  thirtieth,  eighteen  hundred  and  eighty-four." 

This  act  appropriates  money  <^  for  actual  and  necessary  expenses  for 
transportation  "  of  agents,  including  the  plaintiflf.  The  purpose  of  Con- 
gress evidently  was,  to  provide  for  paying  the  usual,  proper,  and  nec- 
essary traveling-expenses  of  such  agents.  It  would  be  a  forced  and  un- 
natural construction  of  the  provision  above  quoted  to  say  that  it  au- 
thorizes payment  of  the  claim  in  this  case.  This  claim  includes  attor- 
neys' fees.  They  are  not  expenses  of  transportation.  The  claim  also 
includes  money  paid  in  satisfaction  of  a  judgment  for  damages  for  a  tort 
committed  by  the  claimant.  A  sum  paid  for  damages  for  a  tort  cannot 
be  said  to  be  paid  for  traveling  expenses.  Lawful  travel  on  official  duty 
is  not  a  tort.  Money  can  be  paid  for  the  expenses  of  such  travel^  but  not 
for  the  expenses  of  a  tort.  The  judgment  mentioned  is,  as  between 
the  parties  to  it,  conclusive  evidence  that  the  defendant  therein  has  been 
gnilty  of  a  tort  (Packet  Company  t^.  Sickles,  5  Wall.,  592;  Bussell  v. 
Place,  94  U.  S.,  606 ;  Gunn  r.  Plant,  Id.,  664 ;  Cromwell  v.  County  of 
Sac,  Jd.,  351;  Davis  r.  Brown,  Jd.,  423;  Wells,  Bes  Adjudicata  and 
Stare  Decisis,  Sec.  3 ;  1  Greenleaf,  Ev.,  §  528.)  And  in  law  the  act  of 
Behle,  in  riding  a  hired  horse  beyond  the  place  to  which  he  was  hired 
to  travel,  was  a  tort  for  all  the  consequences  of  which  said  Behle  was 
liable  in  damages.    Thus,  it  is  said  to  be  a  part  of  the  law  of  bailment: 

^^Tbat  if  the  thing  [hired]  is  u$edfor  a  different  purpose  from  that 
which  was  intended  by  the  parties,  or  in  a  different  manner,  or  for  a 
longer  period,  the  hirer  is  not  only  responsible  for  all  damages,  but, 
if  a  loss  afterwards  occurs,  although  by  inevitable  casualty,  he  will  gen- 
erally be  responsible  therefor.  In  short,  such  misuser  is  deemed  at  the 
common  law  a  conversion  of  the  property,  for  which  the  hirer  is  generally 
held  responsible  to  the  latter,  to  the  full  extent  of  his  loss."  (Story,  Bail- 
ments, §  413,  citing  numerous  authorities ;  the  Mayor  and  Council  of  Co- 
lumbus r.  Howard,  6  Ga.,  213 ;  2  Billiard,  Torts,  3d  ed.,  526,  ch.  XLIV, 
sec.  8.) 

A  public  officer  is  personally  liable  for  such  tort  (Wharton,  Agency, 
547 ;  Wharton,  Negligence,  285).  And  it  is  well  settled  that  the  Govern- 
ment is  not  liable  for  the  torts  of  its  officers  or  agents  (Messenger's  case, 
1  Lawrence,  Compt.  Dec.,  2d  ed.,  160;  Wharton,  Agency,  540;  Gibbons 
V.  United  States,  8  Wall.,  269 ;  Cooke  et  al  v.  United  States,  91  U.  S.,  398  ; 
Whiteside  et  al.  v.  United  States,  93  U.  S.,  257 ;  Hart  v.  United  States, 
95  U.  S.,  318;  Langford  v.  United  States,  101  U.  S.,  346;  Exporters' 
case,  ante  J  26). 
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The  Ee vised  Statutes  provide  that  in  certain  specified  cases  jadg- 
ments  against  some  designated  officers  on  account  of  their  official  acts 
shall  be  paid  by  the  Government,  and  provision  is  made  for  the  defense 
of  suits  in  such  cases  (Rev.  Stat.,  771,  989,  3220;  Dannegan's  caj<e,  2 
Lawrence,  Compt.  Dec,  2d  ed.,  87).  In  the  absence  of  any  statute  on 
the  subject,  on  principles  of  common  law,  the  Government  is  not  gen- 
erally liable  for  judgments  recovered  against  its  officers  by  reason  of 
any  non-feasance,  misfeasance,  or  malfeasance. 

The  claimant  seems  to  insist  that  the  judgment  against  him  was 
wrongfully  rendered,  that  is,  he  alleges  in  the  affidavit  in  support  of  his 
claim  that  the  horse  mentioned  was  "destroyed  without  any  fault  or  ne- 
glect on  his  [the  claimant's]  part,  [and]  that  he  had  full  control  of  the 
horse  to  go  to  all  the  places  "  to  which  he  did  go.  This  is  not  equivalent 
to  an  averment  that  his  contract  of  hiring  provided  that  he  should  have 
the  horse  to  go  to  all  said  places.  But  assuming  that  such  is  what  the 
affidavit  was  designed  to  say,  still  the  question  remains,  does  it  aid  the 
claim?  In  presenting  the  affidavit,  the  claimant  necessarily  assames 
that  the  judgment  is  not,  in  his  application  for  payment,  conclusive  ev- 
idence that  he  was  guilty  of  a  tort,  that  is,  that,  as  between  him  and 
the  Government,  the  judgment  is  not  conclusive  of  the  facts  decided  by 
it  (1  Greenleaf,  Ev.,  section  537). 

If  this  be  conceded,  it  does  not  aid  the  claimant. 

1.  There  is  no  appropriation  to  pay  the  claim. 

2.  Inasmuch  as  the  Government  is  not  liable  for  the  torts  of  its  offi- 
cers, it  cannot  be  liable  for  the  damages  lawfully  recovered- in  a  judg- 
ment founded  on  a  tort.  The  same  rule  does  not  always  apply  to  the 
Government  which  applies  between  private  parties  as  principal  and 
agent.  As  to  these  latter,  the  general  rule  is,  that  "agents  are  entitled 
•  ♦  ♦  to  be  reimbursed  all  advances  made  in  the  regular  coarse  of 
a  legal  employment"  (Wharton,  Agency,  314 ;  Paley,  Agency,  by  Wa- 
terman, 108,  citing  authorities;  2  Hilliard,  Torts,  3d  ed.,  464,  ch.  XL, 
sec.  23).  But  it  has  also  been  said  that  "an  agent  cannot,  of  course, 
recover  [from  his  principal]  disbursements  made  by  him  [the  agent] 
without  cause''  (Wharton,  Agency,  315,  citing  L.  52,  D.  17,  1;  How- 
ard V.  Tucker,  1  B.  &  Ad.,  712;  Wolfe  r.  Horncastle,  1  B.  &  P.,  323; 
Pickering  v.  Denierrit,  100  Mass.,  416;  Day  v.  Holmes,  103  Mass.,  300). 
And  it  has  further  been  said,  as  to  this  question,  that,  in  order  to  enable 
an  agent  to  recover  from  his  princii)al  for  disbursements,  "the  agenfs 
disbursements  must  not  only  be  made  ex  causa  mandati^  but  inculpahHi- 
ter^  i.  e.,  that  it  has  not  been  the  agent's  fault  which  has  given  occasion 
to  the  expenditure  or  loss"  (Wharton,  Agency,  315,  citing  Bell,  Com.,  7fh 
ed.,  534  ;  Poth.,  Mand.,  78,  et  seq,;  Scott,  9  July,  1752,  Elch.  Caut.,  24; 
Watson  r.  Bruce,  M.,  59G4;  Huntley  v,  Sanderson,  1  Cr.  &  Mee^ji.,  4^17; 
Simpson  v.  Penton,  2  LL^  430;  Alexander  v.  Vane,  1  M.  &  W.,  oil). 
The  judgment  against  the  present  claimant  is  such  evidence  of  fciuU 
that,  if  open  to  inquiry,  it  is  not  disproved  by  other  evidence. 
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3.  If  said  judgment  were  wrongfully  rendered,  that  1h,  if,  in  fact,  no 
tort  were  committed,  and  this  question  is  open  to  inquiry,  it  may  be 
somewhat  difficult  to  determine  the  general  principle  as  to  the  lia- 
bility of  the  Government.  In  Stocking  v.  Sage  (1  Conn.,  522),  Swift,  O. 
J., said  that: — 

''  VVbere  an  agent,  acting  faithfully,  without  fault,  in  the  pro])er  serv- 
ice of  his  principal,  is  subjected  to  expense,  he  [said  agent]  ought  to 
be  re  imbursed.  If  sued  on  a  contract  made  in  the  course  of  uis  agency 
purnnant  to  his  authority,  though  the  suit  be  without  cause,  and  he 
eventually  succeeds,  the  law  implies  that  the  principal  will  indemnii^ 
Lim,  and  refund  the  expense  (Wharton,  Agency,  314,  citing  Howes  v 
Martin,!  Esp.,  102;  Delaware  Ins.  Go.  v.  Delaunie,  3  Binn.,  295;  Frix- 
ioue  r.  Tagliaferio,  10  E.  F.  Moore,  675)." 

But,  as  already  stated,  the  rules  of  law  applicable  between  private 
parties  as  principal  and  agent  do  not  always  apply  as  between  the  Gov- 
eniment  and  its  agents.  And,  in  practice,  long  usage  has  settled  the 
rale  that,  generally,  the  Government  only  pays  judgments  rendered 
against  its  officers  or  agents  when  some  statute  in  terms  so  requires,  and 
also  in  those  cases  in  which  an  appropriation  has  been  made  in  terms 
Bafficiently  clear  to  indicate  a  purpose  to  make  such  payments.  There 
may  be  cases  in  which  appropriation  acts  will  be  favorably  construed  so  as 
to  indemnify  officers  or  agents  against  loss  arising  from  a  lawful  perform- 
aDce  of  a  public  duty  without  fault  or  negligence  (Wharton,  Agencyi 
344,  346). 

It  is  a  general  rule  in  the  law  of  agency  as  among  private  persons 
and  corporations,  that  a  principal  is  liable  to  third  persons  in  a  civil 
snit  for  the  torts  of  his  agent  in  the  course  of  his  employment  (Story, 
Agency,  §  452;  Wharton,  Negligence,  156;  Wharton,  Agency,  475). 
Bat  the  Government  as  a  principal  is  not  so  liable.  A  private  princi- 
pal is  generally  liable  to  re-imburse  his  agent  for  expenses  to  which  he 
may  be  illegally  subjected.  But  the  Government  as  a  principal  is  not 
80  liable.  The  same  rule  of  public  policy,  which  exempts  the  Govern- 
ment from  liability  for  the  torts  of  its  agent,  generally  exempts  it  from 
any  obligation  to  re-imburse  its  agent  for  expenses  to  which  he  is  nn- 
lawfolly  subjected.  The  Government  does  not,  in  employing  an  agent, 
guarantee  that  he  will  not  be  subjected  to  illegal  exactions,  judgments, 
or  liabilities,  nor  does  it  agree  to  indemnify  him,  if  he  is  so  subjected. 

In  some  cases  an  officer  may  have  a  just  claim  on  the  €k>vemment 
to  be  re-imbursed  for  expenses  of  a  litigation  to  which  he  has  been  sub- 
jected. Thus,  it  has  been  said  by  Attorney-General  Black  (9  Op.  Att.- 
6en.,  52),  that : 

'^  When  an  officer  of  the  United  States  is  sued  for  doing  what  he  was 
required  to  do  by  law,  or  by  the  special  orders  of  the  Government,  he 
ought  to  be  defended  by  the  Government.  This  is  required  by  the 
plain  principles  of  justice  as  well  as  by  sound  policy.  No  man  of  com- 
mon prudence  would  enter  the  public  service  if  he  knew  that  the  per- 
formance of  his  duty  would  render  him  liable  to  be  plagued  to  death 
with  lawsuits,  which  he  must  carry  on  at  his  own  expense.    For  this 
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reason  it  has  been  the  uniform  practice  of  the  Federal  GovemmeBt 
ever  since  its  foundation,  to  take  upon  itself  the  defense  of  its  officers 
who  are  sued  or  prosecuted  for  executing  its  laws.  The  following  are 
some  of  the  cases  in  which  this  has  been  done :  Mitchell  r.  HamiooT, 
13  How.,  116;  Elliott  v.  Swartwout,  10  Pet.,  137 ;  Tracy  r.  Swartwout, 
10  Pet.,  80 ;  Lawrence  v.  Allen,  7  How.,  785 ;  Same  v.  Caswell,  13  How., 
488 ;  Greely  v.  Thompson,  10  How.,  226 ;  King  v.  Maxwell,  17  How^ 
147;  The  United  States  v.  Guthrie,  17  How.,  284;  The  United  Stat« 
v.  Booth,  18  How.,  476;  Greely  t?.  Burgess,  18  How.,  413;  Stairs  r. 
Peaslee,  18  How.,  521 ;  Gelston  «.  Hoy t,  3  Wheat,  247 ;  Fleming  r 
Page,  9  How.,  603 ;  Kendall  v.  The  United  States  12  Pet,  51 ;  Marboiy 
r.  Madison,  1  Or.,  137.  In  Little  t?.  Barreme,  2  Or.,  170,  the  Govem- 
ment  took  no  part  in  the  defense,  but  it  afterwards  assumed  the  jodg- 
ment,  and  paid  it  with  interest  and  all  charges. 

If  an  officer  sued  for  doing  his  duty,  carries  on  his  own  defease,  with- 
out appealing  to  the  Government  for  aid  during  the  pendeucy  of  the 
cause,  I  think  he  has  a  jusc  claim,  after  it  is  determined,  to  be  plAoed 
in  as  good  a  condition  as  he  would  have  been  in,  if  the  G<^remiiieot 
had  taken  the  defense  on  itself — in  other  words,  to  be  paid  the  sum  he 
is  out  of  pocket.  Of  course,  he  is  not  to  be  allowed  any  aureasonaUe 
or  extravagant  expenses.''  (See  Bliss's  case,  ante,  38;  and  9  Op.  Att* 
Gen.,  146.) 

The  claim  presented  cannot  be  paid. 

Treasury  Department, 

First  Comptroller's  Office^  July  9, 1884. 


IN  THE  MATTER  OF  A  CONSUL'S  CLAIM  FOR  A  PAYMENT  MADE  TO  A5 
INTERPRETER  AT  A  CONSULATE  WHERE  NO  SPECIFIC  APPROPRIATICW 
IS  MADE  FOR  SUCH  PAYMENT.— CONSUL-INTERPRETER  CASE. 


1.  An  appropriation  "for  contingent  expemies  of  foreign  intereourte  proper,  and  of  *■ 

the  misbiana  abroad,"  cannot  be  nsed  to  pay  contingent  ezpenaea  of  a  mmnkk 
3.  Misaion  defined. 

3.  The  proYisiona  made  by  the  act  of  Febnary  26, 1883  (22  SUA.,  424,  48S,  429X  fcr  tk 

payment  of  interpreters  to  the  legations  and  consnlates  specificaUy  named,  by 
necessary  inference  prohibit  payments  for  the  services  of  interpretexs  at  eoon* 
lates  not  so  named. 

4.  The  maxim,  expre99io  uniu$  eti  exolu9io  alieriui,  applied. 

6.  A  Treasary  warrant  cannot  lawfully  be  granted  by  th6  Secretary  of  the  Tiusjiiq. 
or  countersigned  by  the  First  Comptroller,  which,  on  the  face  of  the  elaia  w 
which  it  is  based,  is  not  ''warranted  by  law." 

June  3, 1884,  a  requisition  was  presented  in  the  Treasniy  Depirt- 
ment,  as  follows: 

To  the  Secretary  of  the  Treasury : 

No.  4093.  DSPABTMSNT  OP  STATK, 

Washington^  June  S,  1884 
Sir:  Please  cause  a  warrant  for  seventy-six  54-100  dollars  to  be  ii- 
Bued  in  favor  of  Lewis  Johnson  &  Co.,  bankers,  Washington,  D.  0, 
holders  of  the  annexed  two  drafts  of  F.  M.  Cheney,  United  States  cod- 
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sal  at  Zanzibar,  one  for  sixty  dollars,  and  tbe  other  for  sixteen  54-100 
dollars,  both  dated  April  1,  ISSi^  payable  out  of  the  undernamed  ap- 
propriations. 

^^  Contingent  expenses,  foreign  missions,^  1884,  $60. 

^^  Contingent  expenses,  United  States  consulatej^,"  1884,  $16.54.  The 
said  F.  M.  Cheney  to  be  charged  accordingly  on  the  books  of  the  Treas- 
ury. 

$76.54. 

FEED^K  T.  FEELINGHUYSEN, 

Secretary  of  State. 

One  of  the  drafts  is  as  follows: 

No.  8. 

♦60.  Consulate  United  States  of  America, 

At  Zanzibar  J  April  Istj  1884. 

Fifteen  days  after  sight  (acceptanoe  waived  and  endorsements  by 
procuration  excepted)  of  this  First  of  Exchange  (second  unpaid)  pay  to 
the  order  of  Ceorge  A.  Cheney,  esq.,  sixty  00-100  dollars  value  received 
and  charge  the  same  to  account /or  salary  of  interpreter. 

F.  M.  CHENEY, 

ConsuL 
To  the  Secrbtaby  op  State, 

WashingtoHj  D.  0. 

This  draft  was  duly  indorsed  by  the  payee  to  Lewis  Johnson  &  Co. 
No  question  is  made  as  to  the  payment  of  the  draft  for  $16.54,  men- 
tioned in  the  requisition.  The  requisition  and  drafts  were  informally 
sabmitted  to  the  First  Comptroller  for  his  views. 

March  31,  1884,  F.  M.  Cheney,  United  States  Consul  at  Zanzibar, 
Africa,  transmitted  to  the  Department  of  State  an  account,  charging 
the  United  States  with  $60  for  '^salary  of  Tohani  Yin  Saif,  as  interpre- 
ter, from  October  1, 1883,  to  March  31, 1884,  as  per  instructions  from 
tbe  Secretary  of  State,  at  $10  per  mouth,"  and  showing  that  the  draft 
for  $60  was  drawn  therefor  as  stated.  June  17, 1884,  this  account  was 
transmitted  to  the  Fifth  Auditor  by  the  Second  Assistant  Secretary  of 
State,  *<  to  be  charged  to  the  appropriation  for  Contingent  Expenses, 
Foreign  Missions,  1884."  June  24, 1884,  the  Fifth  Auditor  adjusted  the 
account  between  the  United  States  and  said  Cheney,  consul,  finding 
Mm  entitled  to  a  credit  of  $60  on  account  of  said  sum  paid  to  the  inter- 
preter. 

On  the  same  day  the  Auditor  transmitted  the  account  to  the  First 
Comptroller,  calling  his  *^  attention  to  the  item  of  interpreter's  pay," 
8ayiDg,  <4f  this  is  to  be  a  regular  expense,  it  is  suggested  whether  it 
should  not  be  provided  for  in  the  appropriation  for  interpreters,"  and 
farther  snggesting  ^Hhat  the  Department  of  State  may  be  requested  to 
«aQ8e  provision  to  be  made  for  it  in  said  interpreters'  appropriation  in 
order  to  its  continued  allowance."  The  question  is,  thus,  presented  to 
the  First  Comptroller,  to  decide  whether  said  sum  of  $60  can  be  allowed 
in  settling  the  accounts  of  the  consul. 
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Decision  by  William  Lawrence,  First  Comptroller. 

There  are  two  reasons  why  the  warrant  cannot  lawfully  issae,  as  re- 
quested, for  the  payment  of  the  draft  for  $60,  to  re-imburse  the  Codsq) 
at  Zanzibar  for  the  payment  made  to  his  interpreter,  which  also  show 
that  such  items  as  this  for  $60,  charged  in  the  account  of  the  Consal  for 
payment  of  the  interpreter,  cannot  generally  be  allowed/ 

I.  The  appropriation,  out  of  which  it  is  asked  that  payment  be  made, 
is  not  applicable  thereto,  being  the  appropriation  made  by  the  act  of 
February  26,  1883  (22  Stat.,  425),  "for  contingent  ejcpenses  of  foreign 
intercourse  proper,  and  of  all  the  missions  abroad,  eighty-five  thonsaDd 
dollars."  The  same  act  (22  Stat.,  429)  makes  an  appropriation,  aii  fol- 
lows : 

"  For  contingent  expenses  of  United  States  consulates,  such  as  sta- 
tionery, bookcases,  arms  of  the  United  States,  seals,  presses,  and  flags^ 
rent,  freight,  postage,  and  other  necessary  miscellaneous  matters,  one 
hundred  and  ten  thousand  dollars." 

The  Revised  Statutes  provide,  as  follows : — 

"Sec.  1674.  The  official  designations  employed  throughout  this  Title 
shall  be  deemed  to  have  the  following  meanings,  respectively : 

First.  'Consul-general,'  < consul,'  and  'commercial  agent,'  shall  be 
deemed  to  denote  full,  principal,  and  permanent  consular  officers,  as 
distinguished  from  subordinates  and  substitutes. 

Second.  'Deputy  consul'  and  'consular  agent'  shall  be  deemed  to 
denote  consular  officers  subordinate  to  such  principals,  exercising  the 
powers  and  i^erforming  the  duties  within  the  limits  of  their  consulates 
or  commercial  agencies  respectively,  the  former  at  the  same  ports  or 
places,  and  the  latter  at  ports  or  places  different  from  those  at  which 
such  princi])als  are  located  respectively. 

Third.  'Vice-consuls' and  'vice  commercial  agents' shall  be  deemfd 
to  denote  consular  officers,  who  shall  be  substituted,  temporarily,  to 
fill  the  places  of  consuls-general,  consuls,  or  commercial  agents,  when 
they  shall  be  temporarily  absent  or  relieved  from  duty. 

Fourth.  'Consular  officer'  shall  be  deemed  to  include  consuls-general, 
consuls,  commercial  agents,  deputy  consuls,  vice-consuls,  vico-commer- 
ical  agents,  and  consular  agents,  and  none  others. 

Fifth.  'Diplomatic  officer'  shall  be  deemed  to  include  ambassadors, 
'fenvoys  extraordinary,  ministers  plenipotentiary,  ministers  resident,  com- 
missioners, charges  d'affaires,  agents,  and  secretaries  of  legation,  and 
none  others." 

All  of  the  legislation  of  Congress,  and  all  the  books  on  international 
law,  recognize  the  distinction  between  strictly  diplomatic  service  and  con- 
sular service.  The  appropriation  "for  contingent  expenses  of  for^ 
intercourse  proper  ^  and  of  all  the  missions  abroad  j^  out  of  which  it  is  asked 
that  the  draft  in  question  be  paid,  was  not  intended  for  expenses  in- 
curred by  a  consul  in  his  strictly  consular  capacity,  or  for  expenses  re- 
lating to  his  duties  as  such.  For  the  purposes  now  under  consideration 
a  mission  may  be  defined  to  be  (1)  the  place  to  which  a  Minister  is 
sent,  (2)  the  duty  with  which  a  Minister  is  charged,  or,  as  Webster 
says,  (3)  "  the  act  of  sending,  or  the  state  of  being  sent  j  a  being  sent 
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or  delegated  by  aathority,  with  certain  powers  for  transacting  business ; 
commission ;  as  sent  on  a  foreign  mission.^ 

<' Foreign  intercourse  proper^  is  conducted  by  Ministers.  The  consu- 
lar service  proper  is  of  a  different  character. 

11.  Payment  cannot  lawfully  be  made  from  the  appropriation  ^^  for 
contingent  expenses  of  the  United  State  consulates''  (Act  of  February 
26,  1883,  22  Stat.,  429). 

'^  Interpreters^  both  to  legations  and  to  consulates  of  the  United  States 
are  appointed  under  specific  authority  of  law,  as  will  be  seen  by  refer- 
ence to  sections  1678, 1679, 1680, 1692,  and  1693  of  the  Revised  Statntes; 
and  annnal  specific  appropriations  are  made  by  Congress,  for  the  ^^  sal- 
aries of  the  interpreters^  to  certain  legations  and  consulates  of  the 
United  States,  named,  specified,  or  otherwise  designated,  in  the  appro- 
priation act«. 

The  act  of  February  26,  1883  (22  Stat.,  424,  426,  429),  making  appro- 
priations for  the  consular  and  diplomatic  service  of  the  Government  for 
the  fiscal  year  which  ended  June  30, 1884,  provides  for  <*  salaries  of  the 
mterpretera,"  to  the  legations  and  consulates  of  the  UnitedStates  specifi- 
cally named  or  designated  in  said  act.  No  provision  is  therein  made  for 
the  salary  or  pay  of  an  interpreter  to  the  United  States  consulate  at 
Zanzibar,  nor  has  there  been  any  provision  made  for  the  pay  of  an  inter- 
preter to  this  consulate  by  any  former  act  of  Congress. 

The  express  provisions  in  the  act  of  February  26,  1883  (22  Stat.,  424, 
425,  429),  for  <^  salaries  of  the  interpreters  "  to  the  several  legations  and 
consnlates  specifically  named,  and  in  the  countries  designated,  and  the 
omission  to  make  any  such  provision  for  an  interpreter  to  the  consulate 
at  Zanzibar,  are  conclusive  evidence  that  Congress  did  not  intend  that 
money  should  be  expended  to  pay  for  continuous  service  of  an  interpreter 
to  the  latter  consulate.  The  maxim  clearly  applies — Expressio  unius  est 
exclusio  alterius, 

A  question  similar  in  principle  was  decided  in  United  States  v.  Morse 
(3  Story,  87,  89).    In  that  case  it  appeared  that  in  1836  Morse  was  col- 
lector of  customs,  and  Balkan!  was  inspector  of  customs,  both  in  the 
district  of  Passamaquoddy,  and  both  receiving  a  salary.    Balkam  also* 
held  the  office  of  deputy  collector  at  the  same  time  and  place.    One^ 
question  was,  ^<  whether  the  deputy  collector  could  be  appointed  as  in- 
spector, and  hold  both  offices  at  the  same  time,  and  receive  the  emolu- 
ments thereof,  under  the  Act  of  7th  of  May,  1822  ^  (3  Stat.,  695,  Sec. 
14)! 

Story,  J.,  said,  as  to  this  question,  that : 

''  It  appears  to  me  to  be  too  clear  for  argument. 

•  •••••• 

The  fourteenth  section  of  the  act  of  1882,  ch.  107,  declares  Hhat,  in 
the  ports  of  Boston,  New  York,  Philadelphia,  Baltimore,  Charleston, 
Savannah,  and  New  Orleans,  no  person  shall  be  an  inspector  who,  at 
the  same  time,  holds  any  other  office  in  the  collection  of  the  customs  in 
either  of  the  said  ports.'    Now  the  very  enumeration  here  includes  only 
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certain  specified  ports,  and,  of  coarse,  esclades  all  other  ports,  upon  the 
known  maxim,  Expressio  unius  est  exclusio  alter ius.  The  policy  of  the 
section  doubtless  was,  that,  in  the  enumerated  ports,  the  duties  of  deputy 
collector  would  or  might  occupy  all  the  time  of  that  officer,  and  that  it 
would  be  a  public  inconvenience,  and,  perhaps,  lead  to  the  pross  abase 
of  creating  sinecures,  to  allow  him  to  hold  another  office  at  tbe  same 
time,  the  duties  whereof  he  could  not  adequately  perform,  or  might  in- 
juriously to  the  public  service  neglecf 

So  in  the  present  case  it  may  be  said  that  the  act  of  February  26, 
1883,  in  making  specific  appropriations  for  '^  salaries  of  the  interpreters,^ 
^Mncludes  only  certain  specified"  legations,  consulates,  and  countries, 
named,  and,  <<  of  course,  excludes  all  other"  legations,  consulates,  and 
countries,  "upon  the  known  maxim"  already  mentioned. 

It  is  unnecessary  to  inquire  whether  an  interpreter  can  be  paid  for  a 
brief,  contingent,  and  special  service.  The  service  for  which  compen- 
«ation  is  asked  was  continuous,  not  temporary  or  casual.  The  requisi- 
tion and  draft  now  in  question  show  on  their  faces  that  the  latter  is  in- 
tended to  make  the  unauthorized  payment  mentioned.  A  warrant  can- 
not, as  a  general  rule,  lawfully  be  granted  or  countersigned  for  such 
purpose  so  apparent. 

To.a  certain  extent  payments  have  heretofore  been  allowed  in  cases 
somewhat  similar  to  this ;  and  a  change  of  usage  should  generally  be 
made  only  prospectively. 

Hereafter,  in  cases  of  this  kind,  payments  cannot  be  made. 

Treasuey  Department, 

First  Comptroller's  Office^  July  12,  1884. 


IN  THE  MATTER  OF  THE  RIGHT  OF  A  MARSHAL  TO  MILEAGE  ON  EACH 
OF  SEVERAL  WRITS  IN  HIS  HANDS  AT  THE  SAME  TIME,  REQUIRING 
HIM  TO  GO  TO  THE  SAME  PLACE  OR  IN  THE  SAME  DIRECTION-MAR- 
SHAL S  CONSTRUCTIVE  MILEAGE  CASE. 


1.  Under  the  act  of  February  22,  1875  (18  Stat.,  334,  sec.  7),  a  marshal  is  only  enti- 
tled to  one  mileage  for  serving  for  the  United  States  several  writs  in  his  hands 
at  the  same  time,  requiring  him  to  go  to  the  same  place  or  in  the  same  dims- 
tion — whether  such  writs  were  issned  in  the  same  case,  or  in  different  cases pend- 
ing  in  the  same  court — and  including  subpcenas  for  witnesses  to  testify  g«n- 
erally. 

^,  SubpcBna  case  (2  Lawrence,  Compt.  Dec,  2d  ed.,  286)  reaffirmed. 

3.  United  States  v.  Ralston  (17  Federal  Reporter,  895 ;  8.  c,  4  Lawrence,  Conpi- 

Dec,  507)  reaffirmed. 

4.  Construction  given  to  sections  823,  H29,  and  877  of  the  Revised  Statutes,  and  is 

the  act  of  Fehrnary  22, 1875  (18  Stat.,  334,  sec.  7). 

In  settllDg  the  accoants  of  IJDited  States  marshals  in  the  ofBoe  of 
the  First  Comptroller  questions  are  presented  whether  a  marshal 
(who  on  one  travel  serves  in  one  locality,  or  in  the  same  direction,  differ* 
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ent  writs  issuetl  out  of  a  court),  is  entitled  to  two  or  more  mileages  in 
aacb  cases  as  the  following : 

(1)  When  he  serves  two  or  more  writs  of  capias  on  the  same  person 
accused  of  different  crimes  or  offenses ; 

(2)  When  he  serves  two  or  more  of  sndi  writs  on  different  persons 
separately  charged  or  indicted ; 

(3)  When  he  serves  such  writ  of  capias  on  one  person,  and  a  sub- 
pcena  for  one  or  more  witnesses  to  testify  in  the  case  against  him ; 

(4)  When  he  serves  such  writ  of  capias  on  one  person,  and  a  snb- 
poena  for  one  or  more  witnesses  to  testify  in  a  criminal  case  wherein 
another  person  is  charged  with  a  crime. 


Dbgision  bt  William  Lawbenge,  First  Comptroller. 

The  questions  presented  for  decision  require  a  construction  of  sections 
823,  829,  and  877  of  the  Kevised  Statutes,  and  also  of  the  act  of  Febm- 
ary  22, 1875  (18  Stat.,  334,  sec.  7).  Said  section  829  of  the  Revised 
Statutes  gives  a  marshal  fees,  as  follow : 

For  travel  in  going  only^  to  serve  any  process^  warrant,  attachment,  or 
other  writ,  including  writs  ofsuhpcena  in  civil  or  criminal  cases,  six  cents 
n  ffit/e,  to  l>e  computed  from  the  place  where  the  process  is  returned  to 
the  place  of  service,  or,  when  more  than  one  person  is  served  therewith, 
to  the  place  of  service  which  is  most  remote,  adding  thereto  the  extra 
travel  which  is  necessary  to  serve  it  on  the  others.  But  tcken  more  tkan 
ttco  writs  of  any  kind  required  to  be  served  in  behalf  of  the  same  party  on 
the  same  person  might  be  served  at  the  same  timcy  the  marshal  shall  be 
entitled  to  compensation  for  travel  on  only  tivo  of  such  writs  ;  and  to 
save  unnecessary  expense  it  shall  be  the  duty  of  the  clerk  to  insert  the 
-names  of  as  many  witnesses  in  a  cause  in  such  subpana  as  convenience  in 
4serving  the  same  will  permit.    •    •    • 

Section  877  provides  that — 

Witnesses  who  are  required  to  attend  any  term  of  a  circuit  or  district 
-court  on  the  part  of  the  United  States,  shall  be  subpoenaed  to  attend  to 
testify  generally  on  their  behalf,- and  not  to  depart  the  court  without 
leave  thereof,  or  of  the  district  attorney ;  and  under  such  process  they 
shall  appear  before  the  grand  or  petit  jury,  or  both,  as  they  may  be  re* 
qaired  by  the  court  or  district  attorney. 

In  the  subpoena  case  (2  Lawrence,  Oompt  Deo.,  2d  ed.,  287)  it  was  de- 
cided, as  to  plural  subpcenas  for  witnesses^  that — 

The  marshal  is  entitled  to  but  one  mileage  for  all  Government  wit- 
nesses served  in  one  locality  or  direction  at  the  same  time,  no  matter 
how  many  writs  of  subpceua  he  may  have,  or  what  may  be  their  form. 

In  the  same  case  (id.,  300)  it  was  said  that — 

The  act  of  February  22, 1875  [18  Stat,  334,  sec.  7],  does  not  change 
the  rate  or  mode  of  computing  mileage  on  writs  served  by  marshals. 
It  prohibits  both  constructive  mileage  on  writs  transmitted  to  and  served 
by  Deputy  Marshals,  and  mileage /or  travel  not  necessarily  performed. 
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In  Unitc^d  States  r.  Ealston,  tried  in  the  Circuit  Court  of  the  Uoited 
States  for  the  Western  District  of  Virginia,  September  Term,  1883  (17 

Federal  Reporter,  895 ;  s.  c,  4  Lawrence,  Compt.  Dec,  507),  theqnes- 
tion  was  presented  whether  a  Marshal  was  entitled  to  mileage,  as  fol- 
lows:— 

"  Item  46.  Forty-two  miles  to  Tazewell  County,  to  serve  subpoena  in 
United  States  v.  Wallace,  disallowed  [by  the  First  Comptroller] ;  the 
same  travel  being  charged  to  arrest  in  the  same  trip." 

EugheSj  J.,  in  deciding  this  question,  referred  to  the  decision  made  by 
the  First  Comptroller  in  Subpoena  case  (2  Lawrence,  Compt.  Dec,  2d  ed., 
286),  and  said  that: 

"Although  this  particular  decision  of  the  Comptroller  referred  only 
to  plural  subpoenas  for  witnesses,  it,  in  principle  embraces  the  disallow- 
ance 46  (cited  above  as  an  example),  and  inhibits  the  charge  for  mileage 
in  serving  a  subpoena  in  any  case  where,  at  the  same  time  and  in  the 
same  journey,  mileage  has  been  charged  for  serving  a  writ  of  arrest. 

"  I  am  free  to  say  that  I  entirely  concur  in  the  views  of  the  Honorable 
Comptroller  in  the  decision  referred  to,  so  far  as  it  relates  to  double 
mileages  in  cases  embraced  by  the  terms  of  the  act  of  1875.'' 

And  the  learned  judge  cites  the  act  of  February  22,  1875  (18  Stat,, 
334,  sec  7)  as  prohibiting  "  all  duplicate  charges  of  mileage  for  the  same 
journey."  As  to  the  same  act  the  Acting  Attorney-General  (15  Op. 
Att-Gen.,  109)  said  that:— 

"  Under  this  act,  in  my  opinion,  there  can  be  but  one  charge  for  mile- 
age upon  several  writs  (subpoenas,  &c),  in  hand  at  the  same  time,  re- 
quiring a  marshal  to  travel  to  the  same  place  or  in  the  same  direction. 

If  a  marshal  have  in  hand  several  writs  (subpoenas,  &c.)  against 
the  same  person  or  different  persons  living  at  A,  he  will  charge  mile- 
age but  once.  If  he  have  several  writs,  &c,  against  different  persons 
living  at  either  A,  B,  or  C,  which  are  (say)  in  the  same  direction,  he 
will  charge  one  mileage  only  to  A,  one  mileage  from  A  to  B,  and  one 
mileage  from  B  to  C. 

No  matter  how  many  precepts  a  marshal  may  have  in  bis  hands  re- 
quiring him  to  go  to  the  same  place,  or  in  the  same  direction,  he  makes 
but  one  actual  and  necessary  travel  in  serving  them ;  for  instance,  in  the 
second  case  above  the  marshal  made  one  actual  and  nine  construct- 
ive travels.  The  act  of  1875  puts  an  end  to  the  notion  that  the  latter 
are  performances  for  which  the  marshal  is  to  be  compensated." 

The  principle  thus  decided  by  the  learned  judge,  and  held  by  the 
Acting  Attorney- General  is,  that,  within  the  purpose  and  meaning  of 
the  act  of  February  22, 1875  (18  Stat.,  334,  sec  7),  a  marshal  with  several 
writs  in  his  hands  at  the  same  time,  in  the  same  or  in  different  cases, re- 
quiring him  to  go  to  the  same  place,  or  in  the  same  direction,  makes  bot 
one  actual  and  necessary  travel  in  serving  them,  and,  so,  is  entitled 
to  but  one  mileage.  By  a  proviso  in  the  first  section  of  the  act  of  June 
16, 1874  (18  Stat.,  72),  it  was  enacted : 

"That  only  actual  traveling  expenses  shall  be  allowed  to  any  person 
holding  employment  or  appointment  under  the  United  States,  and  all 
allowances  for  mileage  and  transportation  in  excess  of  the  amount  act- 
ually paid  are  hereby  declared  illegal.    •     •    ♦  J' 
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This  enactment  was  held  to  apply  to  marshals,  and,  therefore,  to  su- 
persede the  provision  in  section  829  of  the  Bevised  Statutes  allowing 
mileage  to  those  officers  (14  Op.  Att-Oen.,  681 ;  16  id.,  166). 

Bat,  subsequently,  by  the  seventh  section  of  the  act  of  February  22, 
1875  (18  Stat.,  334),  Congress  declared : 

"  That  the  proviso  in  •  •  •  [the  act  of  June  16, 1874,  cited  above] 
shall  not  be  construed  to  apply  or  to  have  applied  to  attorneys,  marshals, 
or  clerks  of  courts  of  the  United  States,  their  assistants  or  deputies. 
*  *  *  And  from  and  after  the  first  day  of  January,  eighteen  handred 
and  seventy-five,  no  such  officer  or  person  shall  become  entitled  to  any 
allowance  for  mileage  or  travel  not  actually  and  necessarily  performed 
under  the  provisions  of  existing  law."    (16  Op.  Att.-Gen.,  166.) 

This  latter  clause  of  the  act  of  February  22,  1875  (18  Stat.,  334,  sec. 
7),  was,  thus,  clearly  intended  to  impose  a  limitation  on  charges  for 
mileage  as  previously  made  under  section  829  of  the  Kevised  Statutes, 
and  especially  on  charges  for  all  constructive  mileage-— that  is,  for  travel 
never,  or  not  necessarily,  performed. 

When  a  Marshal  with  several  writs  in  his  hands  travels  in  one  direc- 
tion to  serve  one  of  them  on  the  most  remote  person  to  be  served,  it 
cannot  be  said  that  there  is  any  travel  ^^  actually  t^nd  necessarily  per- 
formed" for  serving  the  others  on  persons  residing  at  intermediate 
points  along  the  route.  Such  Marshal  must  go  to  each  of  the  interme- 
diate points  in  order  to  reach  the  most  remote  person  served.  The 
travel,  as  to  the  persons  served  at  such  points,  is  entirely  construetivef 
as  much  so  as  if  the  writs  were  respectively  delivered  to  the  Marshal  at 
the  intermediate  places  of  service.  The  same  reason  and  policy  which 
deny  the  right  to  constructive  mileage  on  writs  sent  by  mail,  equally 
apply  when  the  writs  are  served  at  intermediate  points  on  a  trip  to 
serve  one  at  a  more  remote  point.  Charges  for  constructive  travel  for 
reaching  such  intermediate  points  are  as  much  of  an  abuse  as  charges 
for  constructive  travel  on  writs  sent  by  mail.  To  say  that  Congress  in- 
tended to  prohibit  the  latter  abuse,  but  not  the  former,  is,  by  construc- 
tion, to  limitj  beyond  the  reasonable  efifeot  of  its  words,  the  operation 
of  a  beneficial  statute — which  is  entitled  to  a  liberal  construction  to 
effect  its  object — and  is  to  create  a  distinction  without  any  difference  in 
principle  or  purpose.  The  evil  to  be  remedied  and  the  mischief  to  be 
suppressed  by  the  act  of  February  22, 1875  (18  Stat.,  334,  sec.  7),  were 
the  charges  for  travel  never  in  fact  performed,  or  not  necessarily  per- 
formed, in  serving  writs.  In  Lyde  v.  Barnard  (1  M.  &  W.,  114)  it  is 
said  that  ^  we  must  always  construe  an  act  so  as  to  suppress  the  mis- 
chief (Potter's  Dwarris,  Stat,  185 ;  Hart  v.  Cleis,  8  Johns.,  44;  Sedg- 
wick, Construction  Stat,  and  Const.  L.,  2d  ed.,  308).  Bishop  (Written 
Laws,  192)  says  that — 

"  The  law  •  •  ♦  loves  honesty  and  fair-dealing,  so  construes  lib- 
erally statutes  to  suppress  frauds,  as  far  as  they  annul  the  fraudulent 
transaction;  and,  generally,  it  employs  a  liberal  interpretation  for  such 
written  laws  as  operate  beneficially  for  those  whom  they  immediately 
concern."    See  Prescott  v.  Otterstatter  (85  Pa.  St.,  534). 
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If  the  right  to  such  coustructive  mileage  can  be  said  to  be  doabtful^ 
the  statute  is  to  be  construed  against  it.  Statutes  giving  costs,  or  fees 
as  costs,  are,  because  in  derogation  of  the  common  law,  to  be  strictly 
construed  (Contempt  case,  ante,  page  255 ;  Meigs's  case,  4  Lawrence^ 
Compt.  Dec,  628). 

The  court  iu  taxing  costs  can  make  an  apportionment  of  the  mileage 
for  serving  several  writs  on  one  travel  in  the  same  direction,  so  as  to 
do  justice  to  all  parties. 

The  subpoena  case  (2  Lawrence,  Compt.  Dec,  2d  ed.,  286)  did  not  in- 
volve the  precise  question  or  questions  presented  in  this  case.  The 
principle  decided  in  that  case  is,  however,  substantially  the  same  as 
that  now  established.  Nothing  said  in  that  case  is  in  conflict  with  the 
rule  applied  iu  this  case. 

On  the  several  writs  in  the  hands  of  a  Marshal  at  the  same  time,  re- 
quiring him  to  go  to  the  same  place  or  in  the  same  direction,  only  one 
mileage  will  be  allowed.  This  rule  will  be  applied  in  all  cases,  com- 
mencing with  the  current  fiscal  year,  and  in  all  cases  in  which  Marshals 
have  not  paid  deputies  plural  mileages  under,  and  on  the  faith  of,  any 
prior  usage. 

Treasury  Department, 

First  Comptroller's  Office,  July  14,  1884. 


IN  THE  MATTER  OF  THE  STATEMENT  OF  THE  ACCOUNTS  OF  THE  DIS- 
BURSING CLERK  OF  THE  POST-OFFICE  DEPARTMENT,  AND  OF  THOSE 
OF  THE  SAME  PERSON  AS  SUPERINTENDENT  OF  THE  POST-OFFICE 
BUILDING.— BURNSIDE'S  CASE. 


1.  The  First  Auditor  has  Jurisdiction  of  aU  account-s  not  specitically,  or  by  manonable 

inference,  assigned  by  statute  to  some  other  Auditor.  Sister  Elizabeth's  caw 
(2  Lawrence,  Compt.  Dec.,  2d  ed.,  120)  followed  and  approved. 

2.  The  accounts  of  the  disbursing  clerk  of  the  Post-Office  Department,  for  disband 

nients  of  appropriations  to  pay  saUiries  of  officers  and  employes  in  the  Po8t-0flic« 
Department,  are  to  be  settled  by  the  First  Auditor  and  First  Comptroller;  tie 
accounts  for  disbursements  of  contingent  expenses  in  said  Department  are  to  be 
settled  by  the  Fifth  Anditor  arid  First  Comptroller. 

3.  The  practice  stated,  as  to  advances  of  public  money  to  the  disburdiug  clerk  of  the 

Post-Office  Department,  and  as  to  requisitions  therefor. 

4.  Section  3022  of  the  Revised  Statutes  reca<7nir<'»,  and,  so,  requires,  an  examinatiou  br 

proper  authority  iu  the  I*ost-Office  Department,  of  the  monthly  accomit*.  aod 
vouchers  in  support  thereof,  of  the  disbursing  clerk  of  said  Department,  bf/ort 
they  "shall  !»e  passed  to  the  proper  accounting  officer  of  the  Treasury  [Depart- 
ment] for  settlement.-' 

5.  The  [Sixth]  Au<litor  of  the  Treasury  for  the  Post-Office  Department  has  the  sole 

authority  to  settle  and  adjust  the  accounts  of  the  Superintendent  of  the  r**t- 
Office  building  for  waste  paper  and  other  old  materials  sold  by  him;  to  certify  » 
balance  against  him  in  favor  of  the  United  States;  and  to  Buperin  tend  the  collec- 
tion of  the  same. 
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6.  The  effect  of  the  account  so  settled,  when  offered  aa  evidence  in  court,  considered. 

7.  The  Postmaster-Geueral  has  authority  to  devolve  on  the  Sui>erintendent  of  the 

Post-Office  building  the  duty  of  selling  waste  paper  and  other  old  material. 

8.  Sections  161,  183,  193, 236, 273,  277,  292,  293,  298,  317,  362,  368,  369,  371,  388,  :)97, 444, 

651-^56,  666,1241,  3618,  3622,  3648,  3660>3666,  3668,  3669,  3672-3674,  3677,  3692,. 
4050,  of  the  Revised  Statutes  examined  and  construed. 

Febmary  2, 1875,  James  O.  P.  Burnside,  having  been  appointed  dis- 
barsing  clerk  of  the  Post-Office  Department,  and  Superintendent  of  the 
Post-Office  bnilding,  gave  bonds  to  the  United  States  with  H.  M.  Hnt- 
chinson,  Wm.  Rutherford,  E.  C.  lugersoll,  Wash.  B.Williams,  and  John 
Coughlin,  as  sureties,  in  a  penalty  of  $40,000,  conditioned  as  follows: 

^^If  the  said  James  O.  P.  Bumside  shall,  truly  and  faithfully,  execute 
and  discharge  all  the  duties  of  said  office  of  Superintendent  of  the  Post- 
Office  building  and  disbursing  clerk  according  to  the  laws  of  the  United 
States,  and  shall  truly  and  faithfully  keep  safely,  and  disburse  and  pay 
out  all  sums  of  public  money  placed  in,  or  coming  into  his  hands,  from 
time  to  time,  without  loaning,  using,  depositing  in  bank,  or  exchanging 
for  other  funds  than  as  by  law  allowed,  and  shall  do  and  perform  all 
other  duties  as  Superintendent  of  the  Post-Office  building  and  disbursing 
clerk  which  may  be  imposed  on  bin  by  any  act  of  Congress,  or  by  any 
regulation  of  the  Post-Office  Department,  made  in  conformity  to  law, 
then  this  obligation  to  be  void  and  of  none  effect ;  otherwise  it  shall  abide 
and  remain  in  full  force  and  virtue." 

October  2,  1875,  said  Burnside  gave  another  bond  of  like  tenor  and 
effect  in  a  penalty  of  $40,000,  with  H.  }!>  Hutchinson,  N.  S.  Jeffries, 
and  E.  C.  lugersoll,  as  sureties.  May  28, 1884,  Burnside  was  removed 
from  said  office.  June,  1884,  on  the  settlement,  in  the  office  of  the 
First  Comptroller,  of  the  accounts  of  the  said  disbursing  clerk,  to  May 
28, 1884,  it  was  ascertained  that  he  was  in  arrears  to  the  United  States 
in  the  sam  of  $45,7J4.G3,  the  deficiency  commencing  in  the  calendar 
year  1882,  and  contiuuing  up  to  the  time  of  his  removal.  During  each 
year  Burnside  was  in  office,  he,  as  Superintendent  of  the  Post-Office 
bnilding,  in  pursuance  of  a  long  continued  usage  approved  by  the  Post. 
master-General  (liev.  Stat.,  Sec.  161),  sold  waste  paper  and  other  old 
material  (Rev.  SUt,  Sec.  3618,  3672,  3692, 4050).  No  account  was  kept 
in  the  PostOffice  Department  of  such  sales,  or  of  the  moneys  deposited 
in  the  Treasury  and  arising  therefrom,  unless  it  were  kept  by  said 
Burnside,  and,  if  so,  it  cannot  be  fonnd. 

A  statement,  made  up  in  the  Post-Office  Department  from  original 
sources  of  evidence  as  nearly  correct  as  practicable,  shows  Burnside  to 
be  in  arrears  on  account  of  such  sales  and  deposits  to  the  amount  of 
$29,649.45,  the  deficiency  commencing  in  November,  1876,  and  increas- 
ing each  year  since. 

Jane  28,  1884,  the  Postmaster  General  addressed  a  letter  to  the  Sec- 
retary of  the  Treasury,  requesting  ^^  that  the  account  of  J.  O.  P.  Burn- 
side, late  disbursing  clerk  and  superintendent  *  *  *  be  charged 
in  the  sum  of  $29,312.63,  for  old  material,  waste  paper,  &c.,  sold,  which 
he  has  failed  to  account  for,  as  per  statement  enclosed  herewith."  This 
letter  was  informally  submitted  to  the  First  Comptroller  for  an  opinion. 
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Opinion  by  William  Laweence,  First  Comptroller. 

The  Eevised  Statutes  contain  the  following  provisions : — 

<<  Sec.  161.  The  head  of  each  Department  is  authorized  to  prescribe 
regulations,  not  inconsistent  with  law,  for  the  government  of  his  De- 
partment, the  conduct  of  its  officers  and  clerks,  the  distribution  and  per- 
formance of  its  business,  and  the  custody,  use,  and  preservation  of  the 
records,  papers,  and  property  appertaining  to  it." 

^'  Sec.  193.  The  head  of  each  Department  shall  make  an  annual  report 
to  Congress,  giving  a  detailed  statement  of  the  manner  in  which  the 
contingent  fund  for  his  Department,  and  for  the  Bureaus  and  offices 
therein,  has  been  expended,  giving  the  names  of  every  person  to  whom 
any  portion  thereof  has  been  paid;  and  if  for  anything  furnished,  the 
quantity  and  price  ;  and  if  for  any  service  rendered,  the  nature  of  ^5uch 
service,  and  the  time  employed,  and  the  particular  occasion  or  cause,  in 
brief,  that  rendered  such  service  necessary;  and  the  amount  of  all  former 
appropriations  in  each  case  on  hand,  either  in  the  Treasury  or  in  the 
hands  of  any  disbursing  offic^er  or  agent.  And  he  shall  require  of  the 
disbursing  officers,  acting  under  his  direction  and  authority,  the  return 
of  precise  and  analytical  statements  and  receipts  lor  all  the  moneys  which 
maj'  have  been  from  time  to  time  during  the  next  preceiling  year  ex- 
pended by  them,  and  shall  communicate  the  results  of  such  returns  and 
the  sums  total,  annually,  to  Congress." 

*'Sec.  236.  All  claims  and  demands  whatever  by  the  United  States  or 
against  them,  and  all  accounts  whatever  in  which  the  United  States  are 
concerned,  either  as  debtors  or  as  creditors,  shall  be  settled  and  adjusted 
in  the  Department  of  the  Treasury.'' 

The  duties  of  the  Auditors  shall  be  as  follow: 

•  •••••• 

"Sec.  277.  Seventh.  The  Sixth  Auditor  shall  receive  all  accounts  aris- 
ing in  the  Post-Office  Department,  or  relative  thereto,  with  the  vouchere 
necessary  to  a  correct  adjustment  thereof,  and  shall  audit  and  settle  the 
same  and  certify  the  balances  thereon  to  the  Postmaster- General.  He 
shall  keep  and  ]>reserve  all  accounts  and  vouchers  after  settlement 
He  shall  close  the  account  of  the  Department  quavteily,  and  transmit 
to  the  Secretary  of  the  Treasury  quarterly  statements  of  its  receipts 
and  expenditures.  He  shall  report  to  the  Postmaster-General,  when 
required  to  do  so,  the  manner  and  form  of  keeping  and  stating  the  ac- 
counts of  the  Dei)artment,  and  the  official  forms  of  papers  to  be  use<l  i» 
connection  with  its  receipts  and  expenditures.  He  shall  report  to  the 
Postmaster-General  all  delinquencies  of  postmasters  in  rendering  their 
accounts  and  returns,  or  in  paying  over  money-order  funds  and  other  re- 
ceii>ts  at  their  offices.  He  shall  register,  charge,  and  countersign  all  war 
rants  upon  the  Treasury  for  receijns  or  payments  issued  by  the  Post- 
master General,  when  warranted  by  law.  He  shall  perform  such  other 
duties  in  relation  to  the  financial  concerns  of  the  Department  as  maybe 
assigned  to  him  by  the  Secretary  of  the  Treasury,  and  make  to  the  Sec 
retary  or  to  the  l^ostmaster-Geu«  ral  such  reports  respecting  the  same 
as  either  of  theui  may  require.     [See  §  270.]" 

*'Sec.  21)2.  The  Sixth  Auditor  shall  superintend  the  collection  of  all 
debts  due  the  Post-Otiice  Department,  ana  all  penalties  and  forfeitan^ 
imposed  for  any  violation  of  the  postal  laws,  and  take  all  such  other 
measures  as  may  be  authorized  by  law  to  enforce  the  payment  of  snch 
debts  and  the  recovei  y  of  such  i)enalties  and  forfeitures.  He  shall  hLm) 
superintend  the  collection  of  all  penalties  and  forfeitures  arising  untior 
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* 

other  statutes,  where  such  penalties  aud  forfeitures  are  the  couseqnence 
of  unlawful  acts  alfecting  the  revenues  or  proi>erty  of  the  Post  Office 
Dej)artment."* 

*»  Seo.  2d0.  In  case  of  delinquency  of  any  postmaster,  contractor,  or 
other  officer,  agent,  or  employ^  of  the  Post-Office  Department,  in  which 
suit  is  brought,  the  Sixth  Auditor  shall  forward  to  the  Department  of 
Justice  certified  copies  of  all  papers  in  his  office  tending  to  sustain  the 
claim." 

"Sec.  3618.  All  proceeds  of  sales  of  old  material,  condemned  stores, 
supplies,  or  other  public  proi)erty  of  any  kind,  except  the  proceeds  of  the 
sale  or  leasing  of  marine  hospitals,  or  of  the  sales  of  revenue-cutters,  or 
of  the  sales  of  commissary  stores  to  the  officers  and  enlisted  men  of  the 
Army  [or  of  materials,  stores,  or  supplies  sold  to  officers  and  soldiers  of 
the  Army],  or  of  the  sale  of  condemue<l  Navy  clothing,  or  of  sales  of 
materials,  s'tores,  or  supplies  to  any  exploring  or  surveying  expedition 
authorized  by  law,  shall  be  deposited  and  covered  into  the  Treasury  as 
miscellaneous  receipts,  on  account  of  ^proceeds  of  Government  prop- 
erty,' aud  shall  not  be  withdrawn  or  applied,  except  in  consequence  of 
a  subsequent  appropriation  made  by  law." 

^^Seo.  3622.  £very  officer  or  agent  of  the  United  States  who  receives 
public  money  which  he  is  not  authorized  to  retain  as  salary,  pay,  or  emol- 
ument, shall  render  his  accounts  monthly.  Such  accounts,  with  the 
vouchers  necessary  to  the  correct  aud  prompt  settlement  thereof,  shall 
be  sent  by  mail,  or  otherwise,  to  the  Bureau  to  which  they  pertain, 
within  ten  days  after  the  expiration  of  each  successive  month,  and,  after 
examination  there,  shall  be  passed  to  the  proper  acconnting  officer  of  the 
Treasury  for  settlement.  Disbursing  officers  of  the  Navy  shall,  however, 
render  t^heir  accounts  and  vouchers  direct  to  the  proper  accounting  offi- 
cer of  the  Treasury.  In  case  of  the  non-receipt  at  the  Treasury,  or 
pro{)er  Bureau,  of  any  accounts  within  a  reasonable  aud  proper  time  there- 
after, the  officer  whose  accounts  are  in  default  shall  be  Kt^quired  to  fur- 
nish satisfactory  evidence  of  having  complied  with  the  provisions  of  this 
section.  The  Secretary  of  the  Treasury  may,  if  in  his  opinion  the  cir- 
cumstances of  the  case  justify  and  require  it,  extend  the  time  hereinbe- 
fore prescribed  for  the  rendition  of  accounts.  Nothing  herein  contained 
shall,  however,  be  construed  to  restriun  the  hcaiis  of  any  of  the  Depart- 
ments from  requiring  such  other  returns  or  reports  from  the  officer  or 
agent,  subject  to  the  control  of  such  heads  of  Department,  as  the  public 
interest  may  require.     [See  §  5491.]" 

'*  Sec.  3672.  A  detailed  statement  of  the  proceeds  of  all  sales  of  old 
material,  condemneil  stores,  supplies,  or  other  public  property  of  any 
kind  [except  materials,  stores,  or  supplies  sold  to  officers  and  soldiers 
of  the  Army,  or  to  exploring  or  surveying  exi)editions  authorized  by  law] 
shall  be  included  in  the  appendix  to  the  book  of  estimates." 

'^Seg.  3602.  All  moneys  received  from  the  leasing  or  sale  of  marine 
hospitals,  or  the  sale  of  revenue-cutters,  or  from  the  sale  of  commissary 
stores  to  the  officers  and  enlisteil  men  of  the  Army  for  from  the  sale  of 
materials,  stores,  or  supplies  sold  to  officers  and  soldiers  of  the  Army], 
or  from  sales  of  condemned  clothing  of  the  Navy,  or  from  sales  of  ma- 
terials, stores,  or  supplies  to  any  exploring  or  surveying  exi>edition 
authorized  by  law,  shall  respectively  revert  to  that  appropriation  out 
of  which  they  were  originally  expended,  and  shall  be  applied  to  the 
purposes  for  which  they  are  appropriated  by  law." 

"  Sjsc.  4050.  Unclaimed  money  in  deatl  letters  for  which  no  owner  can 
be  found ;  all  money  taken  from  the  mail  by  robbery,  theft,  oi  other- 
wise, which  may  come  into  the  hands  of  any  agent  or  employ^  of  the 
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United  States,  or  any  other  person  whatever ;  all  fines  and  penalties 
imi>osed  for  any  violation  of  the  postal  laws,  except  such  part  as  may 
by  law  belong  to  the  informer  or  party  prosecuting  for  the  same ;  and 
all  money  derived  from  the  sale  of  waste  paper  or  other  public  pro{)erty 
of  the  Post-Office  Department,  shall  be  deposited  in  the  Treasury,  under 
the  direction  of  the  Postmaster-General,  as  part  of  the  postal  revenue. 
And  the  Postmaster-General  shall  cause  to  be  placed  to  the  credit  of 
the  Treasurer  of  the  United  States,  for  the  service  of  the  Post-Office 
Department,  the  net  proceeds  of  the  money-order  business ;  and  the  re- 
ceipts of  the  Post-Office  Department  derived  from  this  source  during 
each  quarter  shall  be  entered  by  the  Sixth  Auditor  in  the  accounts  of 
such  Department,  under  the  head  of  *  revenue  from  money -order  basi- 
ness.' " 

The  regulations  of  the  Post  Office  Department  (1879,  page  39,  Sec 
27),  contain  the  following  provision  : — 

"  Distribution  of  the  business  of  the  Department.— That  the 
business  of  the  Department  may  be  conveniently  arranged  and  prepared 
for  the  final  HCtion  of  the  Postmaster- General,  it  is  distributed  among 
its  several  officers  as  follows :  •  •  •  ;  the  office  of  the  8u^)erint€nd- 
ent  and  disbursing  clerk,  to  which  is  assigned  the  supervision  of  all 
repairs,  the  care  of  the  public  property  in  and  the  furnishing  of  the  de- 
partmental building,  and  the  disbursement  of  the  salaries  of  the  officers 
and  employes  of  the  Department.    •     •     •" 

Appropriations  have  been  made  annually  for  the  payment  of  the  sal- 
aries of  the  officers  and  employes  of  the  "  Executive  Department  known 
as  the  Post-Office  Department"  in  Washington  City,  and  for  contiagent 
expenses  thereof.  The  act  of  March  3,  1883  (22  Stat.,  560),  is  an  ex- 
ample of  such  appropriations.  The  Disbursing  Clerk  of  the  Depart- 
ment disburses  appropriations  so  made.  (1  Lawrence,  Compt.  Dec,  2d 
ed.,  Introd.,  ix.) 

I.  The  accounts  of  the  Disbursing  Clerk,  as  to  salaries  in  the  "Ex- 
ecutive Department  known  as  the  Post-Office  Department"  (Rev.  Stat^ 
388),  are  properly  settled  by  the  First  Auditor  and  First  Comptroller; 
and  the  accounts  of  contingent  expenses  in  said  Department  are  settled 
by  the  Fifth  Auditor  and  First  Comptroller.  The  Statute  doe^  not, 
in  terms^  give  the  First  Auditor  jurisdiction  of  the  former  accounts. 
(Rev.  Stat.,  277,  cl.  First;  1  Lawrence,  Compt.  Dec.,  2d  ed.,  lutrod., 
IX.)  But  he  has  jurisdiction  generally  over  all  accounts  not  specifi- 
cally, or  by  reasourible  inference,  assigned  b}'  statute  to  some  olber 
Auditor.  (Sister  Elizabeth's  case,  2  Lawrence,  Compt  Dec,  2d  ed., 
120.) 

In  this  connection,  it  maj'  be  proper  to  state  the  manner  in  which  ad- 
vances aie  made  to  the  Disbursing  Clerk,  and  some  of  the  safeguards 
relative  to  his  disbursements.  If  these  are  not  adequate,  the  proiH?r 
remedy  can  be  ap])lied  by  regulations  or  legislation. 

Advances  of  money  are  made  in  pursuance  of  statute  and  of  general 
orders  of  the  President  (Kev.  Stat.,  3048;  1  Lawrence,  Compt.  Dee.,-d 
ed.,  Ai)pendix,  (j'^S;  Inspectors'  case,  1  Lawrence,  Compt.  Dec.,  2d  e<I., 
201,  207;  Bender's  case.  Id.,  354.) 

By  a  usage  so  long  continued  that  it  may  be  regarded  as  executive 
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oommoD  law,  and  in  accordance  with  the  principle  of  statntory  require- 
ments directly  applicable  to  the  Departments  of  Justice  (Be v.  Stat.,  369, 
371),  of  the  Interior  (Bev.  Stat.,  444),  of  War,  of  the  Navy  (Bev.  Stat., 
273,  3673),  and  of  Agricultnre  (Bev.  Stat,  3677),  money  has  been,  and 
is,  advanced  to  the  Disbursing  Olerk  of  the-  Post-Office  Department  on 
the  requisitions  of  the  Postmaster-General.  See  Bev.  Stat.,  3674 ;  Ben- 
der's case,  1  Lawrence,  Gompt.  Dec,  2d.  ed.,  354 ;  McKnight's  case,  13 
Ct  CI.,  300. 

As  to  the  accounts  of  the  Disbursing  Olerk  of  the  Post-Office  Depart- 
ment, and  some  other  like  officers,  the  statute  expresely  provides 
that: 

"Snch  accounts,  with  the  vouchers  necessary  to  the  correct  and 
prompt  settlement  thereof,  shall  be  sent  by  mail,  or  otherwise,  to  the 
Bureau  to  which  they  pertain,  within  ten  days  after  the  expiration  of 
each  successive  mouth,  and,  after  examination  there,  shall  be  passed 
to  the  proper  accounting  officer  of  the  Treasury  for  settlement.  Dis- 
bursing officers  of  the  Navy  shall,  however,  render  their  isMscouuts  and 
vouchers  direct  to  the  proper  accounting  officer  of  the  Treasury."  ( Bev. 
Stat,  3622.) 

This  provision  is  general  in  terms,  with  no  implied  limitation,  and, 
RO,  is  to  be  construed  as  embracing  all  disbursing  officers  not  otherwise 
excepted.  Thus,  the  accounts  of  the  Disbursing  Clerk  are  required  to 
be  examined  by  proper  authority  in  the  Post-Office  Department^  before  they 
'^shall  be  passed  to  the  proper  accounting  officer  of  the  Treasury  for 
settlement."  The  statute  clearly  contemplates  suck  examination^  reoog* 
nizes  the  existence  of  the  duty  to  make  it,  and,  thus,  imposes  it,  since 
the  recognition  of  a  power  or  duty  by  statute  is  generally  equivalent 
to  the  grant  of  such  power  and  the  impositiou  of  such  duty  (Bliss's 
case,  antCj  38). 

^'  What  is  implied  in  a  statute  is  as  much  a  part  of  it  as  what  is  ex- 
pressed." (United  States  v.  Hodson,  10  Wall.,  406;  United  States  v. 
Babbit,  1  Black,  55,  61.) 

The  head  of  each  Department,  in  which  accounts  of  disbursements 
are  thus  required  to  be  made,  must  necessarily  know  the  condition  of 
the  accounts  of  the  Disbursing  Clerk,  in  order  to  make  the  report  of 
expenditures  repuired  by  the  statute  (Bev.  Stat.,  193,  3660-3665,  3668, 
3669).  Express  provision  is  made  as  to  some  of  the  Departmeats  for 
a  bureau  of  accounts  and  for  their  examination,  in  order  lo  carry  out 
the  purposes  of  section  3622  of  the  Bevised  Statutes  (Consular- Accounts 
case,  3  Lawrence,  Compt.  Dec.,  349;  Consular-Draft  c<ise,  ante,  88; 
Act  of  March  3,  1875—18  Stat,  349;  Bev.  Stat,  3t>2,  308).  In  all  the 
Departments,  under  the  authority  to  make  regulations,  the  duty  to  ex- 
amine accounts  may  be  assigned  to  tlie  proper  clerks  or  officers. 

The  requisitions  for  money,  made  by  the  Postmaster-General  in  favor 
of  his  Disbursing  Clerk,  do  not  pass  through  the  office  of  any  Auditor 
or  Comptroller  for  approval  or  recommendation,  as  some  other  requisi- 
tions do.  Thus,  ^^  requisitions^^  from  the  War  and  Navy  Departments 
(Bev.  Stat.,  3673)  are  to  be  countersigned  by  the  Second  Comptroller, 
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the  word,  "warrants,"  in  clause  second  of  section  273  of  the  Revised 
Statutes,  meaninfi^  only  requisitions.  (Bender's  case,  1  Lawrence,  Compt. 
Dec,  2d  ed.,  317,  355;  1  Lawrence,  Compt.  Dec,  2d  ed.,  Appendix,  422, 
651,  653,  654,  656,  666.) 

In  the  case  of  many  disbursing  officers,  clerks,  and  agents,  money  is 
advanced  on  /^eir  respective  requisitions,  and  not  on  requisitions  by  the 
head  of  a  Department.  In  such  cases,  the  practice  is,  to  submit  the  req- 
uisitions to  the  proper  Auditor  aini  Comptroller  for  their  reports  show- 
ing the  condition  of  the  accounts  of  such  disbursing  officers,  after  which, 
if  deemed  proper,  accountable  warrants  issue  for  advances  of  mouey 
(1  Lawrence,  Compt.  Dec,  2d  ed..  Appendix,  656).*  If  the  law  required 
this  as  to  all  requisitions,  it  would  furnish  some  additional  safeguards. 


•The  following  will  show  the  practice  mentioned: — 

Send  Draft  to  Office  Internal  Revenue. 

(Form  42.) 

ESTIMATE  FOR  EXPENSES.  [5679  Btamp.] 

[To  be  traoBmittcd  to  the  Commissioner  of  Internal  Revenue  on  or  before  tbe  5tli  day 

of  each  month,  for  the  expenses  of  the  current  month.] 

Office  of  tue  Collector  of  U.  S.  Internal 
Revenue  and  Disbursing  Agent  of  the  Treasury 

for  the  6th  District  of  Ohio, 

Dayton^  June  2, 1864. 

Sir  :  There  will  be  required  in  this  district  the  followinfir  sums  to  defray  the  ei* 
penses  incident  to  collecting  the  internal  revenue  during  the  month  ending  June  30, 

1884,  viz : 


For  full  instnictions  relative  to  form  No.  42,  Bee  "  Series  7.  No.  2,  Re- 
vised." 


Amount  ask 
ed  for  by  col 
lector. 


Pay  of  3  storekeepers,  25  days  each.At  $4  oor  day  (including  Sunday  duty) . 
*  Pay  «f  2  storekt-epers  and  gangers,  25  days  each,  at  $4  per  day  (iuclnd- 

inj;  Sunday  duty) 

Allowance  to  collector  for  salary  and  expenses  for  the  month  of  June,  1884. 

Total 

Deduct  cash  on  hand  available  to  pay  bills  covered  by  this  estimate,  as 
fdUowH : 

t  Money  advanced  for  pay  of  storekeepers,  &c 

"  "  salary  and  expenses  of  collector 

(Sec  Note  3.) 
lioDcy  advanced  for  salary  deputy  or  clerk  from  to 

at$'  per  annum. 


Amonnt    »d- 

vaDci^  by  IV 

partueot 


Balance  required 


*See  Hon.  Commr's  letter.  May  23.  '84  (B.  H.  C. ;  S.  H.  G. ;  W.  S.). 

t  Warehouse  of  C.  W.  Uvoraker  (No.  16)  discontinued,  to  take  effect  at  close  of  bnaiDeas  May  30.  iw 

And  I  request  that  a  remittance  be  made  to  me  for  these  purposes  of  nineteen  hiio- 
dred  seventy-four  dollars,  with  which  I  am  to  be  charged  under  my  bond  of  Auf^^^ 
G,  1^83. 

Very  respectfully, 

GEO.  P.  DUNHAM, 
Collector  and  Diiburting  Af^L 

To  the  CoMMissioxKU  of  Internal  Revenue  : 

1.  When  a  collector  expects  to  have  Btorekeepers  on  Sunday  duty,  that  fact  must 
be  stated  on  this  form,  the  number  lo  be  so  employed  bein^  given. 

2.  The  number  ot  Htorekeepers  and  storekeeper  and  gangers  at  each  per  diem  nte 
sbould  be  noted  on  the  estimate.  .- 

3.  **  Cash  on  hand"  should  be  deducted  the  last  month  in  each  quarter  odI.t.   *' 
arising  from  a  vacancy  in  force,  the  name,  period,  and  annual  salary  should  be  ftUiM 
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Inasmach  as  the  reqaisitions  of  the  Postmaster-General  and  of  other 
heads  of  Departments  do  not  pass  tbroa^ifh  the  office  of  any  Auditor  and 
Comptroller  so  as  to  require  recommendation  thereon,  and  inasmuch  as 
the  accounts  of  the  Disbursing  Clerk  of  the  Post-Office  Department  are 
to  be  first  examined  in  said  Department  (Rev.  Stat.,  3622),  and  as  such 
Clerk  is  subject  to  the  control  of  the  head  of  that  Department  and  to 
<^ regulations"  by  him  prescribed,  and  as  no  officer  of  the  Treasury 
Department  has  any  control  over  such  Disbursing  Clerk,  it  reasonably 
follows  that  the  accounting  officers  are  not  charged  with  the  duty  of 
ascertaining  the  condition  of  his  accounts,  except  as  this  may  be  in- 
volved in  the  only  duties  required  of  such  officers,  or  authority  given  to 
them,  which  are:  (1)  to  settle  his  current  accouiits  as  presented;  (2)  to 
make  a  final  settlement  when  it  is  shown  to  be  necessary  for  the  First 
Comptroller  to  superintend  the  recovery  of  any  debt  certified  by  him  to 
be  due  to  the  United  States,  as  provided  in  clause  fourth  of  section  269 
of  the  Revised  Statutes ;  and,  perhaps,  incidentally,  (3  to  call  for  ac- 
counts for  settlement,  if  npt  presented  in  due  time. 

If  it  be  said  that  the  monthly  or  quarterly  settlements  of  the  accounts 
will  show  balances  in  the  hands  of  such  Disbursing  Clerk,  still  the  ac- 
counting officers  must  necessarily  presume  that  requisitions  have  been 
made  for  only  such  amounts  of  money  as  were  necessary  and  proper, 
and  that  any  balance  on  hand  may  be  required  to  meet  legally  accrued 
claims  not  yet  presented  for  payment,  especially,  since  an  appropria- 
tion remains  available  for  two  years  after  the  close  of  the  fiscal  year  for 


herein.  If  from  other  caaHes,  the  facts  shonld  be  briefly  stated  in  the  blank  spaoA 
provided.  If  arising  from  unexpended  allowances  to  deputies  for  travtUing  expen$e9,  it 
should  be  deducted  in  estimate  for  June  only. 

"division  of  accounts. 

(Form  42.) 

6th  collection  district,  Ohio,  Geo.  P.  Dunham,  collector. 
Estimate  of  expenses  for  June,  1884. 
Kequisition  for  $1,974. 

Officb  of  Int.  Rev.,  June  19,  1884. 

Requisition  approved  for  $1,974. 

VoncberM  in  this  office  amounting  to  $4,644.60. 

All  reports  rendered  by  collector,  or  delay  satisfactorily  explained. 

H.  C.  ROGERS, 

Deputy  C<nnmi4i$iane 
Referred  to  Fifth  Auditor. 

Fifth  Auditor's  Office;  June  19, 1884, 

Last  adjustment  No.  19,:)24-5. 

Balance  due  collector,  $96..V4J. 

Vouchers  on  hand  amounting  to  $7,173.75,  March  or. 

D.  8.  ALEXANDER, 

Auditor, 
Referred  to  the  Register. 

Register's  Office,  «7'itii0  2O,  1884. 

Adr'd  to  coil's  since  adjustment  8,142.52 

above  referred  to  3,584. 

J.  H.  BEATTY, 

for  Rtgiater. 
Referred  to  the  First  Comptroller. 
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which  it  has  been  made,  and  payment  of  such  claims  may  be  demanded 
at  any  time  within  that  period  (Mississippi  Central  Eailroad  Go.'s case, 
4  Lawrence,  Oompt.  Dec,  566,  niote).  If  the  law  required  all  disbnrsiDg 
officers,  except  those  appointed  by  the  President,  to  be  appointed  by 
one  authority — the  Secretary  of  the  Treasury — all  so  appointed  could 
be  subjected  to  one  and  the  same  system,  and  to  uniform  regalatious. 
Then,  with  monthly  or  quarterly  settlements  of  accounts,  and  with  all 
requisitions  subject  to  the  recommendation  of  the  proper  Auditor,  and 
to  the  approval  of  the  proper  Comptroller,  additional  safeguards  would 
be  furnished  against  the  danger  of  defaults  by  disbursing  officers. 

II.  The  [Sixth]  Auditor  of  the  Treasury  for  the  Post-Office  Depart- 
ment has  the  sole  authority  to  settle  and  adjust  the  accounts  of  the 
Superintendent  of  the  Post-Office  building  for  waste  paper  and  other 
old  material  sold  by  him,  to  certify  a  balance  against  him,  and  to  sup- 
erintend the  collection  of  the  same.  (Rev.  Stat.,  236,  277  clause  sev- 
enth, 292,  296.) 

It  is  expressly  provided  by  statute  that : — 

"All  money  del ived  from  the  sale  of  waste  paper  or  other  public 
property  of  the  Post-Office  Department  shall  be  deposited  in  the  Treas- 

Comptroller's  Office,  June  21, 1884. 

I  recommend  an  advance  of  $1,974,  viz :   $496  sals.,  d^c,  agtd.,  dec. ;  $1,478  salB. 
colPra, 
Appropriation  1884, 

WM.  LAWRENCE, 

Comptnller^ 
By  J.  TARBELL, 

Depy,  Comptroller, 
S.  (/•  (/• 
To  the  Secretary  of  the  Treasury. 

*'  Office  of  the  Secretary  of  the  TREASURY  DEPARTMENT. 

Treasury,  diviBion  of  warrants, 
ostiniates,  and  appropriations.     Jq  ^ii©  Treasurer  of  the  United  States,  greeting: 

Form  49.  Pay  to  Geo.  P.  Dunham,  Collector  of  Internal  Revenne 

and  DishurHing  Agent  for  the  6th  district  of  Obio.    De- 
iKTKftNAL  BEVKKUK.  Hvcr  draft  to  CommiHsioner  of  Internal  Revenue,  or  or- 

ient.] der,  to  be  charged  to  the  appropriations  named  in  the 

luargiu,  one  thousand  nine  nnudred  and  seventy-fuar 
Accountable  warrant  No.  —        dollars.     On  account  of  his  exi)enditure8  for  the  raonth 

J  of  June,  1884,  and  for  which  he is  to  be  c.h.ir>:e^ 

and  held  accountable,  under  his  bond  dated  Aug.  tith, 
Appropriations:  1883.     For  8o  doiug  this  shall  be  yonrwarraut. 

1884.  Salaries  and  expenses  Given  under  uiv  hand  and  the' seal  of  the  Treasnrr 

officer's^'of 'int"™^^^^^^  De]mrtment  tbis'^IM  day  of  June,  in  the  year  of  o«r 

enue 406  Lord  one  thousand  eight  hnudred  and  eighty-foar,  and 

1884.  s.ilarios  and  expenses  of  Independence  the  one  hiuidred  and  eighth, 

of  collectors    of    iuternul  FRENCH 


revenue 1,  478 


AcVg  Sfcrtiarf. 


1  974    Countersigned:  24th. 

S.  W.  S.  J.  TARBELL, 


Registered:  24th. 


Acting  Fir$t  ComptroUfr. 


WM.  P.  TITCOMB. 

Antt.  Regifttr. 
25.  Office  of  the  Treasurer  of  the  United  SxiTtf- 
Received  for  this  warrant  the  following  draft : 
No.  7(H)10  on  Third  N.  B.,  Dayton,  O. 

No. on . 

Mailed ." 
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nry,  nnder  the  direction  of  the  Postmaster-General,  as  part  of  the  postal 
revenue^  {Rev.  Stat.,  4050). 

In  this  case,  the  property  sold  was  clearly  within  this  provision — "  prop- 
erty of  the  Post-Office  Department."  There  is  no  statute  in  direct  terms 
antborizing  the  sale,  bnt  the  authoiity  of  the  Postmaster-General  to 
make  the  8ale  is  recognized,  and  so  is,  in  effect,  granted  by  statute 
(Rev.  Stat.,  4050,  1241, 3C18,  3672,  3692;  Proceeds  of  Sales  case,  3  Law- 
rence,  Compt.  Dec,  36).  Tlie  Postmaster-General  had  power  to  devolve 
the  duty  of  making  sales  on  the  Superintendent  of  the  Post-Office  build- 
ing (Agency-Delegation  case,  3  Lawrence,  Compt.  Dec.,  63).  The  duty 
could  be  so  devolved  by  written  regulation,  by  verbal  order,  or  by 
usage  known  and  sanctioned,  a«  in  this  case.  The  question,  whether 
the  sureties  on  the  bond  of  the  Superintendent  are  liable,  is  not  now 
involved.  The  duties  of  the  Sai)erintendent  are  not  defined  by  law 
(Rev.  Stat.,  393).  They  may,  in  part,  be  inferred  from  his  official  title. 
The  condition  in  his  bond  is  quite  comprehensive.  It  recognizes  the 
authority  of  the  Postmaster-General  to  impose  future  duties  on  the 
Superintendent  by  any  regulation.  A  voluntary  bond,  not  prohibited 
by  statute,  nor  against  public  policy,  is  valid  (United  States  v.  Hod- 
son,  10  Wall.,  406).  A  regulation  is  a  rule.  It  may  be  written,  and  no 
reason  is  perceived  why  it  may  not  exist  in  parol  or  by  usage.  At  all 
events,  the  duties  of  the  Superintendent  will  include  those  which  proper 
usage  has  assigned  to  him.  But,  for  present  purposes,  the  authority  of 
the  Superintendent  to  sell  is  immaterial.  Having  sold  property  of  the 
Post-Office  Department,  the  proceeds  of  which  belong  to  ^Hhe  jiostal 
revenue,"  he  is  liable  to  account  for  it.  The  question  now  is,  how  shall 
he  be  charged  with  it  f  On  general  principles  of  law,  he  is  liable  there- 
for in  an  action,  even  without  any  account  stated  by  an  Auditor,  or 
balance  certified  by  a  Comptroller.  The  United  States  has,as  a  general 
rule,  the  same  right  to  maintain  an  a<*.tion  on  an  express  or  implied 
assumpsit  as  any  private  citizen  (Rev.  Stat.,  296;  Dugan  et  al.  v.  United 
States,  3  Wheat.,  172, 181;  United  States  v.  Hodson,  10  Wall.,  395). 
Such  action  can  be  supported  upon  original  evidence,  as  in  other  cases, 
whether  an  account  has  been  kept  or  not.  But  it  is  very  proper  that 
an  account  should  be  stated,  and  that  a  balance  should  be  certified  in 
favor  of  the  United  States  against  the  Superintendent.  The  statute 
(Rev.  Stat.,  236)  provides  that: 

'^  All  claims  and  demands  whatever  by  the  United  States  or  against 
them,  and  all  accounts  whatever  in  which  the  United  States  are  con- 
cerned, either  as  debtors  or  as  creditors,  shall  be  settled  and  acyusted 
in  the  Department  of  the  Treasury." 

Again,  it  is  provided  that  the  Auditor  of  the  Treasury  for  the  Post- 
Office  Department  shall  receive,  audit,  and  settle  ^'  all  accounts  arising 
in  the  Post-Office  Department,  or  relative  thereto."  (Rev.  Stat.,  277, 
clause  seventh.)    The  claim  in  this  case  is  founded  on  an  account  '^  arts- 
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ing  in  the  Post-OflBce  Department,  or  relative  thereto."  It  is  made  the 
duty  of  the  Auditor,  to  *'  superintend  the  collection  of  all  debts  due  the 
Po»t  Ofifice  Department,''  (Rev.  Stat.,  292).  Literally,  there  is  do  debt 
due  such  Department  But  the  purpose  of  the  statute  is  sufficiently 
plain.  1 1  applies  generally  to  all  debts  due  to  the  United  States  and 
arising  from  the  business  of  the  Post-Office  Department.  This  is  made 
clear  by  other  sections  of  the  Revised  Statutes  (Rev.  Stat.,  293-297). 
Such  claim  extends  by  express  statute  to  the  "  delinquency  of  any  i)ost- 
master,  contractor,  or  other  officer^  agent,  or  employ^  of  the  Post-Oifice 
Department''  (Rev.  Stat.,  296).  It  is  made  the  duty  of  said  Auditor 
in  all  such  cases  in  which  suit  is  brought,  to  "  forward  to  the  Dei>art- 
ment  of  Justice  certified  copies  of  all  papers  in  his  office  tendiug  to 
sustain  the  claim."  (Rev.  Stat.,  296).  It  is  apparent  from  all  the  pro- 
visions to  which  reference  has  been  made,  that  it  is  the  duty  of  the 
said  Auditor  to  audit  and  state  the  account  in  question,  to  certify  a  bal- 
ance thereon,  and  to  superintend  its  collection. 

To  enable  the  Auditor  to  perform  the  duties  so  required  of  him,  the 
Postmaster-General  could,  by  regulation,  require  the  Superintendent  to 
make  periotlical  reports  of  his  sales,  and  of  the  disposition  of  the  pro- 
ceeds, in  order  that  regular  accounts  might  be  made  and  kept.  The 
spirit  and  purpose  of  sections  882  and  886  of  the  Revised  Statutes,  if  not 
the  exact  words,  would  seem,  perhaps,  to  make  transcripts  of  such  ac- 
counts evidence  as  in  other  cases.  (United  States  r.  Ralston,  4  Law- 
rence, Compt.  Dec,  507 ;  s.  c,  17  Federal  Reporter,  895,  3  Lawreuce? 
Compt.  Dec,  Intro.,  xxix ;  McKnight's  case,  13  Ct.  CL,310;  Malakof 
Bitters  case,  3  Lawrence,  Compt.  Dec,  136,  note;  United  States  v.  Bell, 
111  U.  S.,  477).  But,  whether  so  or  not,  the  original  reports  made  under 
such  regulation  would  be  evidence  against  the  officer  making  tbem, 
and  the  utility  of  such  account  cannot  well  be  doubted.  The  Auditor 
can  even  now  make  au  account  and  certify  a  balance.  He  is  expresslj 
authorized  to  administer  oaths  to  witnesses  for  this  purpose  (Rev.  Stat*, 
297).  Ample  means  are  provided  for  securing  evidence  in  such  case 
(Rev.  Stat.,  183,  298). 

The  Revised  Statutes  contain  this  provision: — 

"  Sec.  397.  The  Postmaster-General  shall  make  out  and  keep,  in  proper 
books,  full  and  complete  inventories  and  accounts  of  all  the  property 
belonging  to  the  United  States  in  the  buildings,  rooms,  offices,  and 
grounds  occupied  by  him  an/l  under  his  charge;  and  shall  add  thert^to, 
from  time  to  time,  au  ac(;ouiit  of  such  property  as  may  be  ])rorured 
subsequently  to  the  taking  of  the  same,  and  also  an  account  of  the  «de 
or  disposal  of  any  such  ])ro|)erty,  and  to  report  the  same  to  Conjin*^ 
during  the  first  wrek  of  each  annual  session.  But  this  section  vshall  not 
apply  to  the  supplies  of  stationery  and  fuel." 

This  evidently  requires  an  account  to  be  kept  in  the  Post-Office  De- 
partment of  all  sales  of  pro])erty  connected  therewith. 
It  is  respectfully  recommended  that  the  letter  of  the  Postmaster-Gen- 
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eral,  with  the  statement  which  accompanies  it,  be  referred  to  the 
Auditor  of  the  Treasury'  for  the  Post-OflSce  Department.* 
Tbeasuey  Department, 

First  Comptroller's  Office.  July  4,  1884. 

*  It  was  80  referred. 

The  following  regalations  have  been  prescribed  by  the  Po6tnia«ter-General : 

Order  of  ihs  Postmaster-General  relative  to  requisUion$  and  <iccounte. 

Post-Offick  Drparthknt, 
Order  Ko,  83.  Washington,  D,  C\,  June  19,  1884. 

1.  Reqcisitioxs. — No  reqaimtion  on  the  Secretary  of  the  Treasnrj'  Mhall  be  for  more 
than  one  specified  object  of  appropriation,  and  the  amount  thereof  Hhall  be  written  in 
foil  in  the  blank  form  on  which  the  reqnisition  la  made.  In  presenting  a  reqniHitioa 
to  the  Postmaster-General  for  signatnre  the  disbursing  clerk  will  accompany  it  with 
a  statement  of  account  as  provided  by  the  blank  form  on  this  sheet.  This  statement 
will  be  preserved  on  the  files  of  the  chief  clerk  for  comparison  with  the  statements 
accompanying  snbsequent  requisitions. 

ReqniHitions  for  salaries  shall  be  made  semi-monthly,  to  correspond  with  the  peri- 
ods fixed  for  payment,  and  each  reqnisition  shall  be  for  such  amount  only  as  may  be 
necessary  to  meet  the  semi-monthly  payments.  For  all  other  objects,  requisitiona 
iball  not  in  any  case  be  made  for  a  greater  amount  than  will  be  needed  for  disburse- 
ment during  one  month  from  the  date  of  the  requiHition. 

2.  Payments. — Salaries  shall  be  paid  in  cash,  and  the  monthly  pay-rolls  will  besub- 
iDitte<l  to  the  chief  clerk,  who  will  certify  liefore  payment  is  made  that  the  names  and 
•alaries  thereon  are  correet,  as  shown  by  the  official  records  in  the  Appointment  Office. 

Payments  for  all  snms  of  $10  and  upward  (except  for  salaries)  shall  be  mside  by  check 
on  the  Treasurer  of  the  United  States,  and  the  appropriation  from  which  the  payment 
is  made  shall  be  stated  on  the  check. 

3.  Accounts. — ^The  accounts  of  the  disburHing  officer  shall  be  rendered  monthly 
as  provided  by  section  3022  of  the  Revised  Statutes,  and  they  shall  be  submitted  to 
the  Postmaster-General,  to  be  transmitted  by  him  to  the  proper  officers  of  tho  Treaa- 
nry  Department.  The  accounts  shall  be  in  duplicate,  one  copy  of  which  will  be  re- 
tained on  the  files  of  the  chief  clerk. 

The  chiof  clerk  will  see  that  the  accounts  are  promptly  audited  by  the  Treasury  and 
that  a  statement  showing  their  condition  is  furnished  to  the  Postmaster-General. 

4.  Cash  on  Hand,  &c. — The  cash  in  the  hands  of  the  disbursing  clerk  shall  be 
counted,  and  the  amount  reported  to  his  credit  with  the  Treasurer  shall  be  verified 
weekly  by  a  committee  to  be  designated  by  the  Post  master- General,  to  whom  the  re- 
solts  shall  be  certified  by  the  committee. 

5.  Proceeds  of  Waste  Paper,  etc. — Collections  will  be  promptly  macle  of  the 
proceeds  from  the  sale  of  waste  pai>er,  unserviceable  material,  and  other  miscellane- 
ous items,  and  deposits  of  such  proceeds  shall  be  made  from  time  to  time  as  collected. 

The  chief  clerk  to  the  Postmaster-General  will  see  that  tht^se  instructions  are  car- 
ried into  effect,  as  contemplated  by  section  27  of  the  Postal  Regulations. 

W.  Q.  GRE8HAM, 

Postmaster-  Generah 
Tliere  is  no  law  requiring  "  semi-monthly  payments." 

As  to  the  mode  of  making  payments,  section  2U)20  of  the  Revised  Statutes,  as  amended 

by  the  act  of  February  27,  1877  (19  Stat.,  24^),  provides  as  follows : 

*'It  shall  be  the  duty  of  every  dinbursing  officer  having  any  public  money  intmsted 
to  him  for  disbursement,  to  depomt  the  same  with  the  Treasurer  or  some  one  of  the 
SKsiHtant  treasurers  of  the  United  Stntes,  and  to  draw  for  the  same  only  as  it  may  be 
required  for  payments  to  l>e  mtide  by  him  iu  pursuance  of  law  [and  draw  for  the  same 
only  in  favor  of  the  persons  to  whom  payment  is  made];  and  all  transfers  from  the 
Treasurer  of  the  United  States  to  a  disburHing  officer  shall  be  by  draft  or  warrant  on 
the  Treasury  or  an  asnistant  treasurer  of  the  United  States.  In  places,  however, 
where  there  is  no  treasurer  or  assistant  treasurer,  the  Secretary  of  the  Treasury  may, 
when  he  deems  it  essential  to  the  public  interest,  specially  authorize  in  writing  the 
deposit  of  such  public  money  in  any  other  public  depository,  or,  in  writing,  authorize 
the  same  to  be  kept  in  other  manner,  and  under  such  rules  and  regulations  as  he  may 
deem  most  safe  and  elfectual  to  facilitate  the  payments  to  public  creditors.  [See 
$  54««.]" 

See  Report  of  the  Secretary  of  the  Treasury,  of  December  2,  1878 ;  same,  of  Decem- 
ber 5, 1881 ;  and  same,  of  1856-'57,  page  24  ;  Report  of  the  First  Comptroller,  October 
20,  1882,  page  9 ;  act  of  June  23,  1874,  \^  Stat.,  216,  sc^ction  3622  of  the  Revised  Statutes 
relating  to  the  rendition  of  accounts,  as  quoted  in  the  foregoing  case. 
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IK  THE  MATTER  OF  THE  LIABILITY  OF  A  BIDDER  FOR  MAILSERVICE. 
AFTER  AN  AWARD  OF  A  CONTRACT  TO  A  LOWER  BIDDER  FOR  THE 
SAME  SERVICE,  WHO  FAILS  TO  EXECUTE  A  CONTRACT,  OR  WHO,  HAV- 
ING EXECUTED  ONE,  FAILS  TO  ENTER  ON  THE  SERVICE.— MURDOCK'S 
APPEAL. 


October  16,  1882,  the  Postuiastei -General  published  an  advertisement  that  he  would 
receive  proposals  until  January  6,  1883,  for  conveying  the  mails  in  Wisconsin 
from  July  1,  18:^3,  to  June  30,  1887;  that  decisions  would  be  annooQC«<i  on 
or  before  March  3,  1883,  and  contracts  executed  on  or  before  May  19,  l!^!J3. 
Three  bidders,  R.,  M.,  and  C,  made  separate  **  proposals,''  and  executed  "pro- 
posal-bonds," all  in  the  form  prescribed  by  the  Postmaster-General,  to  cany 
the  mails  on  route  25:i55,  for  different  sums,  and  each  "proposal"  and  "pro- 
posal-bond" saying,  that,  if  accepted,  the  bidder  will  enter  into  contract  iriiAtt 
the  time  prescribed  in  the  advertisement.  March  3,  1883,  the  Postmaster-Gtrneral 
awarded  the  contract  to  R.,  w^ho  executed  a  contract,  but  failed  to  enter  on 
service.  July  14, 1883,  the  Postmaster- General  declared  R.  a  failing  contractor, 
and  awarded  the  contract,  from  August  15,  1883,  to  June  30,  1887,  to  M.,  who 
failed  to  execute  a  contract.  August  4,  1883,  the  Postmaster-General  declared 
M.  a  failing  bidder,  and  awarded  the  contract  to  C,  who  executed  a  contract 

* 

and  entered  on  the  service.  April  14, 1884,  the  [Sixth]  Auditor  of  the  Trt*asary 
for  the  Post-Office  Department  stated  a  "damage-account"  in  favor  of  the 
United  States  against  M.,  for  $354.53,  being  the  difference  between  his  bid  and 
the  cost  of  the  service.     M.  appealed  from  this  action  to  the  First  Comptroller. 

Held: 

I.  On  general  common  law  principles  M.  did  not,  by  ths  terms  of  the  "advertisement," 
"proposal,"  or  "  proposal- bond,"  assume  any  legal  dutytoenter  into  a  coutract 
after  May  19,  1883. 

II.  But  in  connection  with  said  advertisement,  and  proposal,  section  3952  of  the  Re- 
vised Statutes  imposed  au  obligation  on  M.  to  enter  into  a  contract,  afrer  Mar 
19,  1883.     He  is  liable  to  the  United  States  in  damages  for  a  failure  to  do  so. 

1.  The  laws,  which  exist  at  the  time  and  place  of  making  a  contract  and  where  it  ii 

to  bo  performed,  enter  into  and  form  part  of  it  as  fully  a»  if  therein  incorpo- 
rated. » 

2.  If  a  proposal  for  carrying  mails  is  silent  as  to  the  time  when  a  bidder  may  be  ^^ 

quired  to  enter  into  a  contract,  section  3952  of  the  Revised  Statutes  rtcogfti^ 
and  so  continues  the  obligation,  until  some  one  of  several  bidders  for  the  same 
service  has  executed  a  contract  and  entered  on  service  during  the  contraot- 
jieriod,  even  if  a  contract  has  been  awarded  to  one  of  them,  who  either  fail* 
to  execute  a  contract,  or,  having  executed  a  contract,  fails  to  enter  on  servit^e. 

3.  This  section  changes  the  common-law  rule,  that,  when  a  contract  is  awanled  w 

one  of  several  bidders  the  obligation  of  all  others,  ipso  factOf  ceases. 

4.  This  section,  by  requiring  proposals — either  in  terms,  or  by  silence  on  thesubjeet— 

imposes  an  obligation  on  every  bidder  to  enter  into  a  contract,  at  least  anti. 
within  a  reasonable  period  o/fcr  the  commencemelit  of  the  contract-period  of 
service. 
III.  The  Postmaster-General  has  no  legal  authority  to  waive  the  requirements  of  a 
statute  of  the  United  States,  by  accepting  a  proposal  in  which  the  bidder  rf- 
fuses  to  be  obligated,  except  for  a  specific  i)eriod. 
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1.  Xo  person  is,  by  law,  required  to  make  any  proposal,  or  enterinto  any  contract.    If 

any  bidder  does  make  a  proposal,  which — in  express  terms,  or  by  clear  implica- 
tion— limits  the  obligation  to  enter  into  a  contract  to  h  fixed  period  anterior  to 
the  beginning  of  the  con  tract- period  of  service,  it  is  not  a  proposal  which  the 
Poet  master-General  can  lawfully  receive.  Bat  if  he  does  receive  it,  section  3952 
of  the  Revised  Statntes,  while  not  changing  the  effect  of  the  con  tract- terms, 
still — itself  being  a  part  of  the  contract — does  impose  an  obligation  to  enter 
into  a  contract  after  the  time  prescribed  in  the  proposal. 

2.  Though  not  in  legal  form,  such'proposal  is,  to  the  extent  of  its  terms,  operative  by 

way  of  estoppel  on  the  bidder,  who  cannot  be  heard  to  allege  its  illegality. 
IV.  Being  in  derogation  of  the  common  law,  section  3952  of  the  Revised  Statutes  is 

to  be  strictly  construed, 
v.  This  section  was  not  repealed  by  the  act  of  August  11,  1876  (19  Stat.,  129). 
YI.  If  it  be  susceptible  of  a  construction,  a  statute  cannot  be  declared  void  because 

it  is  vague  or  ambiguous. 

October  16, 1882,  the  Postmaster-General  pablished  an  advertisement, 
inviting  proposals,  ^^  until  3  p.  m.,  January  6,  lS83y^  for  carrying  the 
mails  in  Wisconsin,  from  July  1,  1883,  to  Jane  30,  1887,  and  stating 
that  decisions  on  prapoaaJs  would  be  '<  announced  on  or  before  March 
3, 1883," and  that  "contracts"  were  "to  be  executed  and  filed  in  the 
Department  on  or  before  May  19, 1883."  The  advertisement  does  not, 
tn  termsj  state  that  any  contract  is  to  be  required  after  "  the  19th  of 
May,  1883."  The  "  instructions  to  bidders  and  postmasters,"  contain 
also  "conditions  to  be  incorporated  in  the  contracts  to  the  extent  the 
Department  may  deem  proper"  and,  as  part  of  the  advertisement: 
"warn  bidders  and  their  sureties  to  acquaint  themselves  fully  with 
the  laws  of  Congress  relating  to  contracts  for  carrying  the  mails  (the 
important  provisions  of  which  are  cited  herein)  and  also  to  familiarize 
themselves  with  the  instructions  and  forms  herein  furnished  before 
they  shall  assume  any  liabilities  as  such  bidders  or  sureties  and  to  pre- 
vent misapprehension  or  com[)laint  thereafter." 

Then  follow  instructions,  including  section  3952  of  the  Revised  Stat- 
utes, and  an  instruction,  numbered  27,  as  follows: — 

"  27.  The  contracts  are  to  be  executed  and  filed  in  the  Department^  by  or 
before  May  19,  1883 ;  othertcise  the  accepted  bidder  will  be  considered  as 
having  failed^  and  the  Postmaster- General  may  proceed  to  contract  for  the 
service  with  other  parties^  according  to  law.^^ 

Forms  of  "  proposal "  and  "  proposal-bond  "  are  given  in  the  instruc- 
tions, and  were  adopted  by  Murdock,  as  shown  hereafter.  Under  this 
advertisement,  there  were  three  bidders  on  route  25355,  from  Green 
Bay  to  Bondnel:  Bichard  liitter,  at  $321;  W.  H.  Murdock,  at  $390; 
and  J.  B.  Golegrove,  at  $480  per  annum.  The  bid  of  Murdock  was  as 
follows : 

"The  undersigned,  W.  H. Murdock,  whose  post-office  address  is  Sha- 
wano, county  of  Shawano,  State  of  Wisconsin,  proi)08e8  to  carry  the  mails 
of  the  United  States,  from  July  1,  1883,  to  June  30,  1887,  on  Route  No. 
25355  between  Green  Bay  and  Bondnel,  State  of  Wisconsin  under  the 
advertisement  of  the  Postmaster-General,  dated  October  16, 1882, '  With 
celerity,  certainty,  and  security,'  for  the  sum  of  three  hundred  ($390.00) 
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ninety  dollars  per  annam ;  and,  if  this  proposal  is  accepted,  he  will  enter 
into  contract,  with  sureties,  to  be  approved  by  the  Postmaster  General, 
within  the  time  prescribed  in  said  advertisement. 

"This  proposal  is  made  with  full  knowledge  of  the  distance  of  the 
route,  the  weight  of  the  mail  to  be  carried,  and  all  other  particulars  in 
reference  to  the  route  and  service ;  and,  also,  after  careful  examination 
of  the  forms  and  instructions  attached  to  said  advertisement. 

"  Dated  December  27th,  1882. 

"  W.  H.  MURDOCK, 

"  Bidder.'^ 

Each  bid  was  accompanied  by  a  "  proposal-bond '^  to  the  United 
States,  as  require<l  by  the  regulations.  The  bond  given  by  Maniock, 
with  sureties,  and  duly  approved  by  the  postmaster  at  Shawano,  Wis- 
cousin,  was  dated  December  27,  1882,  with  a  condition  thereunder  as 
follows : 

"  Whereas,  by  an  act  of  Congress  approved  June  23,  1874,  entitled, 
*  an  act  making  appropriations  for  the  service  of  the  Post-Office  Depart- 
ment for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and 
seventy-five,  and  for  other  purposes,'  it  is  provided :  *  that  every  pro- 
posal for  carrying  the  mail  shall  be  accompanie<l  by  the  bond  of  the 
bidder,  with  sureties  approved  by  a  postmaster,^  in  pursuance  whereof, 
and  in  compliance  with  the  provisions  of  said  law,  this  bond  is  made 
and  execute<l,  subject  to  all  the  terras,  conditions,  and  remedies  thereon, 
in  the  said  act  provided  and  prescribed,  to  accompany  the  aforegoing 
and  annexed  proposal  of  the  said  W.  n.JVlurdock,  bidder: 

"  Now,  the  condition  of  the  said  obligation  is  such,  that  if  the  said 
bidder,  as  aforesJiid,  shall,  within  such  time  after  his  bid  is  accepted,  as 
the  Postmaster-General  has  prescribed  in  said  advertisement^  to  wit,  on 
or  before  the  19th  day  of  May,  1883,  enter  into  a  contract  with  the 
United  States  of  America,  with  good  and  sufficient  sureties  to  be  ap- 
proved by  the  Postmaster  General,  to  perform  the  service  proposed  in 
his  said  bid,  and  further  shall  perform  said  service  according  to  his  con- 
tract, then  this  obligation  shall  be  void ;  otherwise  to  be  in  full  force 
and  obligation  in  law." 

March  3,  1883,  the  Postmaster-General  awarded  the  contract  to  Kit- 
ter,  who,  prior  to  May  19, 1883,  executed  the  requisite  contract;  but,  as 

he  failed  to  enter  upon  service,  an  order  was  made  as  follows : 

i 

"  Order  of  the  Postmaster- Oeneral,  N^o.  10599,  dated  July  14,  1883: 

'*  Whereas  Richard  Ritter,  contra(»tor  on  the  following  routes  under 
the  advertisement  of  October  10,  1882,  has  failed  and  refused  to  per- 
form the  service,  he  is  hereby  declared  a  failing  contractor;  and  whereas 
the  i>ersons  named  are  the  next  lowest  bidders  under  said  advertisement, 
it  is  hereby  ordered  that  the  contracts  for  the  performance  of  the  serv- 
ice for  the  balance  of  the  contract-term,  to  wit:  from  August  15,  1S«n\ 
to  June  30,  1887,  be,  and  the  same  are,  hereby  awarded  to  the  said  i^r- 
sons  at  the  rates  per  annum  specified,  the  amounts  of  their  resj^ective 
bids,  to  wit: 

•  «••••• 

1883.  July  14.  10509.  Richard  Ritter,  $321,  No.  25355,  Wis.,  Green 
Bay  to  Bondnel,  28J  miles,  twice  a  week.     W.  H.  Murdock,  at  JW." 
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Murdock  having  failed  to  comply  with  this  order,  the  Postmaster- 
General  made  a  similar  order,  No.  11914,  Aagast  4,  1833,  awarding  the 
contract,  at  $480  per  anunm,  to  J.  B.  Colegrove,  who  executed  a  con- 
tract, and  has  since  performed  the  service. 

April  14,  1884,  the  [Sixth]  Auditor  of  the  Treasury  for  the  Post-Office 
Department  made  up  an  '^  actual  damage-account  against"  Murdock 
as  follows : 

"Dr.   W.  H.  Murdock  ff ailing  bidder Jy  contractor j  in  account  tcith  the 

United  States^  Cr. 

Actual  damage  account : 

25355.  To  difference  between  his  bid  at  $390  per  annum  and 
the  new  letting  at  $480  per  annum,  from  Sept.  1,  1883,  to 
June  30,  1887 $344  83 

To  difference  between  his  pay  at  $97.50  per  quarter,  from 
August  15th  to  August  31,  1883,  and  amount  paid  for  tem- 
porary service  for  the  same-period 9  70 


354  53 
Office  of  the  Auditor  of  the  Treasury  for  the  Post-Office  Department* 

J.  H.  £LA, 

Auditor. 

April  21,  1884,  Murdock  appealed  from  this  action  of  the  Auditor  to 
the  First  Oomptroller. 
Hon.  J.  If.  McGrew  and  William  Small^  for  Murdock,  argued  as  follows : 

'^  That  the  language  of  section  3952  of  the  Reviseil  Statutes  is  so 
vague  that  it  cannot  be  interpreted  to  give  it  legal  effect ;  that  the  'bid' 
or '  proposal'  being  separate  and  distinct  from  the  bond,  the  bidder  does 
not  enter  into  any  ^o'jligation'  the  non-performance  of  which  subjects 
him  to  any  t>cnalty ;  that  the  sureties  on  the  bond  are  not  parties  to 
the  *  bid  or  proposal' ;  that  the  latter  ))ortion  of  said  section,  if  not  en- 
tirely meaningless,  implies  that  the  several  bidders  are  held  indefinitely 
or  during  the  coiltract  term  and  this,  we  understand,  is  what  the  Audi- 
tor of  the  Treasury  holds,  and  it  certainly  does  follow  that  if  the  bid- 
ders are  held  at  all  after  the  time  prescribed  by  the  Postmaster-General 
for  making  the  award,  under  this  statute  they  can  be  held  indefinitely 
or  for  the  entire  contract  term,  but  we  submit  that  this  would  be  such 
an  unreasonable  interpretation  that  no  legal  effect  could  be  given  it ; 
that  the  statute  expressly  declares  'no  bidder  •  •  •  shall  be  re- 
leased from  his  obligation  under  his  bid  or  proposal,  notwithstanding 
an  award  made  to  a  lower  bidder,  until  a  contract  for  the  designated 
service  shall  have  been  duly  executed  by  such  lower  bidder  and  his 
sureties,  •  •  •  which,  in  its  application  to  this  C4ise,  means  that 
all  the  bidders- are  held  until  Ritter,  who  wa«  the  '  lower  bidder'  and  to 
whom  the  award  was  first  made,  executes  a  contract,  &c.  Ritter  has 
not  yet  executed  a  contract,  ^  verba  nihil  operari  melius  est  quam  absurde;^ 
that  said  section  was  repealed  by  Sec.  3951,  Rev.  Stat.,  as  amended 
by  act  of  August  IJ,  1876  (19  Stat.,  129)  and  was,  consequently,  not  in 
operation  at  the  time  our  client  filed  his  proposal,  as  the  latter  section, 
3951,  leaves  it  to  the  discretion  of  the  Postmaster-Gem^ral  whether  he 
shall  enter  into  a  contract  or  not  with  the  next  lowest  bidder,  and  clearly 
implies  that  it  is  optional  with  the  next  lowest  bidder  whether  he  will 
enter  into  a  contract  for  the  i>erformance  of  the  service  or  not ;  that,  if 


318  First  Comptroller's  Office,  Treasury  Department 

Sec.  3951  applies  to  our  client's  case,  then  we  respectfully  submit  an- 
other and,  as  we  think,  conclusive  reason  for  contending  that  Sec.  3952 
does  not  apply,  namely,  the  want  of  mutuality^  the  contract  not  being 
binding  on  both  parties  at  the  same  time.  Also,  that  if  Sec.  3952  is  valid 
and  operative,  the  question  of  reasonable  time  enters  into  and  plays  an 
important  i>ai  t  in  our  client's  case,  and  we  contend  that  this  reasonable 
time  should  be  confined  withiu  the  time  prescribed  by  the  Postoiaster- 
General  in  the  official  advertisement  lor  the  awarding  of  the  contwct, 
namely.  May  19,  1883,  or,  at  the  farthest,  the  time  prescribed  by  the 
Postmaster-General  in  the  official  advertisement  for  the  commeQcement 
of  the  service,  namely,  July  1,  1883. 

Attention  is,  also,  called  to  the  fact  that  the '  proi>osal-bond'  expressly 
states  that  it  is  made  and  executed  in  compli»Dce  with  the  provisions 
of  the  act  of  Conprress,  approved  June  23,  1874,  and  that  said  act  does 
not  include  Sec.  3952  aforesaid.  This  omission  clearly  indicates  that 
the  Postmaster-General  does  not  regard  the  latter  section  as  now  in  op- 
eration." 


Decision  by  William  Lawrence,  First  Comptroller. 

Section  3951  of  the  Eevised  Statutes,  as  amended  by  the  act  of  Au- 
gust 11,  1876  (19  Stat.  129),  provides  that: 

"After  any  regular  bidder  whose  bid  has  been  accepted  shall  fail 
to  enter  into  contract  for  the  transportation  of  the  mails  according  to 
his  proposals,  or  having  ent-ered  into  contract,  shall  fail  to  commence 
the  performance  of  the  service  stipulated  in  his  or  their  contract  as 
therein  provided,  the  Postmaster-General  shall  proceeci  to  contract 
with  the  next  lowest  bidder  or  bidders  in  the  order  of  their  bids,  for  the 
same  service,  who  will  enter  into  a  contract  for  the  performance  there- 
of, unless  the  Postmaster  General  shall  consider  such  bid  or  bids  too 
high,  and  in  Ciise  each  of  said  bids  shall  be  considered  too  high,  then 
the  Postmaster-General  shall  be  authorized  to  enter  into  contract,  at 
a  price  less  than  that  named  in  said  bids,  with  any  person,  whether  ft 
bidder  or  not,  who  will  enter  into  contract  to  perform  the  service  in 
accordance  with  the  terms  and  provisions  prescribed  for  the  execution 
of  other  contracts  for  similar  service;  and  in  case  no  satisfactory  con- 
tract can  be  thus  obtained,  he  shall  re-advertise  such  route.  And  if 
any  bidder  whose  bid  has  been  accepted,  and  who  has  entered  into  a 
contract  to  perform  the  service  according  to  his  proposal,  and  in  par- 
suance  of  his  contract  has  entered  upon  the  performance  of  the  service, 
to  the  satisfaction  of  the  Postmaster  General,  shall  subsequently  fail 
or  refuse  to  perform  the  service  according  to  his  contract,  the  Post- 
master-General shall  proceed  to  contract  with  the  next  lowest  bidder 
for  such  service,  under  the  advertisement  thereof,  (unless  the  Post- 
master-General shall  consider  such  bid  too  high)  who  will  enter  into 
contract  and  give  bond,  with  sureties,  to  be  approved  by  the  Postmaster- 
Genera^,  for  the  faithful  performance  thereof,  in  the  same  penalty  and 
with  the  same  terms  and  conditions  thereto  annexed  as  were  statwl  and 
contained  in  the  bond  which  accompanied  his  bid;  and  in  case  said  next 
lowest  bidder  shall  decline  to  enter  into  contract  for  the  performance 
of  such  service,  then  the  Postmaster  General  may  awanl  the  service  to, 
and  enter  into  contract  with,  any  person,  whether  a  bidder  on  said  route 
or  not,  who  will  enter  into  contract  to  perform  the  service  and  execute 
a  bond  of  like  tenor  and  eftect  as  tliat  required  of  bidders,  in  a  i)euuli.V 
to  be  prescribed,  and  with  sureties  to  be  approved  by  the  Postmnster 
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General,  for  the  performance  of  th^  service  contracted  to  be  performed 
at  a  price  not  exceeding  that  named  in  the  bid  of  the  said  next  lowest 
bidder;  and  if  no  contract  can  be  secured  at  the  price  named  in  said 
next  lowest  bid,  then  the  Postmaster-General  shall  proceed  to  secure  a 
contract,  at  a  price  not  considered  too  high,  with  any  person  who  will 
exeeate  such  contract  in  accordance  with  the  law  applicable  thereto, 
giving  in  all  cases,  the  preference  to  the  regular  bidders  on  the  list 
whose  bids  do  not  exceed  the  price  at  which  others  will  contract  there- 
for;  and  if  no  satisfactory  contract  can  be  thus  secured,  the  route  shall 
be  re-advertised.  Whenever  an  accepted  bidder  shall  fail  to  enter  into 
contract,  or  a  contractor  on  any  mail- routs  shall  fail  or  refuse  tox)erform 
the  service  on  said  i*oute  according  to  his  contract,  or  when  a  new  route 
shall  be  established  or  new  service  required,  or  when,  from  any  other 
cause,  there  shall  not  be  a  contractor  legally  bound  or  required  to  per- 
foroi  such  service,  the  Postmaster-General  may  mnke  a  temporary  con- 
tract for  carrying  the  mail  on  such  route,  without  advertisement,  for 
such  ])eriod  as  may  be  necessary,  not  in  any  case  exceeding  six  mouths, 
until  the  service  shall  have  commenced  under  a  contract  made  accord- 
ing to  law:  Provided  however^  That  the  Postmaster  General  shall  not 
employ  temporary  service  on  any  route  at  a  higher  price  than  that  paid 
to  the  contractor  who  shall  have  performed  the  service  during  the  last 
preceding  contract  term.  ^And  in  all  cases  of  regular  contracts  here- 
after made,  the  contract  may,  in  the  discretion  of  the  Postmaster-Gen- 
eral, be  continued  in  force  beyond  its  express  terms  for  a  period  not  ex- 
ceeding six  months,  uutil  a  new  contract  with  the  same  or  other  con- 
tractors shall  be  made  by  the  Postmaster-General.'^ 

Section  3952  of  the  Revised  Statutes  provides  that : — 

'^  No  bidder  for  carrying  the  mail  shall  be  released  from  his  obligation 
under  his  bid  or  proposal,  notwithstanding  an  award  made  to  a  lower 
bidder,  until  a  contract  for  the  designated  service  shall  have  been  duly 
executed  by  such  lower  bidder  and  his  sureties,  and  accepted,  and  the 
service  entered  upon  by  the  contractor  to  the  satisfaction  of  the  Post- 
master- General." 

Section  3945  of  the  Revised  Statutes,  as  amended  by  section  12  of 
the  act  of  June  23, 1874  (18  Stat.,  235),  provides  that  :— 

^^  Every  proposal  for  carrying  the  mail  shall  be  accompanied  by 
the  bond  of  the  bidder,  with  sureties  approved  by  a  postmaster,  and  in 
cases  where  the  amount  of  the  bond  exceeds  five  thousand  dollars,  by 
a  i)06tmaster  of  the  first,  second,  or  third  class,  in  a  sum  to  be  desig- 
nated by  the  Postmaster-General  in  the  advertisement  of  each  route ;  to 
which  bond  a  condition  shall  be  annexed,  that  if  the  said  bidder  shall, 
within  such  time  after  his  bid  is  accepted  as  the  Postmaster-General 
sliall  prescribe,  enter  into  a  contract  with  the  United  States  of  America 
with  good  and  sufficient  sureties,  to  be  approved  by  the  Postmaster- 
General,  to  perform  the  service  proposed  in  his  said  bid,  and,  further, 
that  he  shall  perform  the  said  service  according  to  his  contract^  then 
the  said  obligation  to  be  void,  otherwise  to  be  in  full  force  and  obliga- 
tion in  law  ;  and  in  case  of  failure  of  any  bidder  to  enter  into  such  con- 
tract to  perform  the  service,  or,  having  executed  a  contract,  in  case  of 
failure  to  perform  the  service,  according  to  his  contract,  he  and  his 
sureties  shall  be  liable  for  the  amount  of  said  bond  as  liquidated  dam- 
ages, to  be  recovered  in  an  action  of  debt  on  the  said  bond.  No  pro- 
lK>sal  shall  be  considered  unless  it  shall  be  accompanied  by  such  bond, 
and  there  shall  have  been  affixed  to  said  proposal  the  oath  of  the  bid- 
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der,  taken  before  an  officer  qualified  to  administer  oaths,  that  he  hastbe 
ability,  pecuniarily,  to  fulfill  his  obligations,  and  that  the  bid  is  made  iu 
good  faith,  and  with  the  intention  to  enter  into  contract  and  iH?rform 
the  service  in  case  his  bid  is  accepted." 

See  sections  243,  244,  245  of  the  aet  of  June  8, 1872  (17  Stat.,  3131 

It  may  be  proper  to  state  that  the  question  presented  by  the  appeal 
in  this  case  t«  not  (1)  what  may  be  the  liability  of  Murdock  or  his  sure- 
ties on  his  "  proposal-bond  "  of  December  27, 1882,  but  (2)  it  w,  whether 
the  "  actual  damage  account "  were  legally  made. 

I. — Thecondition  of  the  "  proposal- bond"  simply  requires  the  bidder, 
after  his  bid  is  accepted,  to  enter  into  a  contract  "o»  or  be/ore  the  l^th 
of  May  ^  1883,"  and  "with  good  and  sufficient  sureties,  to  be  approved 
by  the  Postmaster-General,  to  perform  the  service  proi)osed  in  his  said 
bid  and  further  shall  perform  said  service  according  to  his  contract." 

The  "proposal-bond"  is  authorized  by  section  3945  of  the  Revised 
Statutes,  as  amended  by  the  act  of  June  23, 1874  (18  Stat,  235).  Wheth- 
er  the  condition  of  the  "  proposal- bond  "  could,  under  this  secdoo,  be 
made  in  terms  to  require  the  execution  of  a  contract  by  a  bidder  in  the 
condition  of  Murdock,  is  not  now  material.  The  form  prescribed  by  the 
Post-Office  Department  does  not,  in  terms,  make  it  so.  Neither  the  "  ad- 
vertisement"  nor  the  "propo^a^' or  bid,  northe  ''^  proposal-bond^  in  tenks 
requires  Murdock  to  enter  into  the  contract  required  of  him  by  the  or- 
der of  the  Postmaster-General,  of  July  14, 1883.  If  Murdock  is,  in  law, 
bound  to  enter  into  such  contract,  it  is  only  by  force  of  section  3952  of 
the  Kevised  Statutes.  The  liabilit^'^  of  Murdock  and  his  sureties,  i/any^ 
on  the  *'  proi>osal-bond  "  and  apparently  against  its  terms,  and  the  terms 
of  the  advertisement  and  proposal,  is  one  for  the  courts  and  not  for  the 
Comptroller. 

But  the  question  is,  at  least  to  some  extent,  in  principle  involved  in 
the  one  which  the  Comptroller  is  required  to  decide. 

II. — If  Murdock  has  violated,  or  failed  to  comply  with  any  contract 
he  made  with  the  United  States,  or  obligation  he  assumed  thereto  by 
proposal  or  otherwise,  and  if  the  United  States  has  been  damnified  there- 
by, it  is  the  duty  of  the  [Sixth]  Auditor  of  the  Treasury  for  the  Post- 
Office  Department  to  state  a  '^  damage  account"  against  him  (Rev. 
Stat.,  23(»,  277,  clause  seventh),  and  to  direct  suit  to  be  brought  to  re- 
cover the  amount  thereof.  (Rev.  Stat.,  292,  295, 296;  Burnside's  ca.^. 
ante  302.) 

It  is  clear  that,  if  Murdock  wei'e  in  law  required  to  enter  into  t*<»n- 
tract  in  pursuance  of  the  order  of  July  14,  1883,  damage  has  resulted 
to  the  United  States. 

The  real  question  to  be  decided,  therefore,  is : — Was  Murdock  legally 
required  to  enter  into  such  contract!  The  Postmaster-General  is  au- 
thorized by  express  statute  ''to  decide  on  the  forms  of  all  official 
papers"  (llcv.  Stat.,  390,  clause  third),  and  "to  prescribe  regulations 
not  inconsistent  with  law  for  the  government  of  his  Department,  the 
conduct  of  its  officers  and  clerks,  the  distribution  and  performance  oi 
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its  basiness,  aud  the  custody,  ase,  aud  preservation  of  the  records, 
papers,  and  property  appertaining  to  it"  (Rev.  Stat.,  161).  He  is 
authorized  '^  to  superintend  generally  the  business  of  the  Department^ 
and  execute  all  laws  relative  to  the  postal  service'^  (Rev.  Stat.,  396^ 
clause  ninth). 

It  thus  seems  clear  that  bidders  for  carrying  the  mails  may  be  required 
in  their  "  proposals,"  in  express  terms^  to  offer  to  enter  into  contract, 
not  merely,  as  in  this  case,  ^^  within  the  time  prescribed  in  said  advertise- 
ment^^ but  "  whenever  requiretl  by  the  Postmaster-General "  during  a 
prescribed  period,  including  any  time  tcithin  the  four  years  of  the  proposed 
service  unless  some  bidder  has  previously  entered  on  service.  The 
"  advertisement,"  '*  proposal,"  and  "  pro|)osal-bond  "  can  all  be  made 
to  conform  to  this  mode,  and,  thus  in  express  terms,  imi>ose  an  obliga- 
tion on  the  sureties  on  the  "  proposal -Ixmd,"  and  secure  liabilities  re- 
lieved of  doubts  which  may  now  fairly  exist.  The  amended  sectioo 
3945  of  the  Revised  Statutes,  in  clear  terms,  requires  bidders  to  furnish 
a  <^  proposal-bond  "  with  sureties,  and  with  a  condition  to  enter  into  a 
contract  ^^  icithin  such  time  after  his  bid  is  accepted  as  the  Postmaster- 
General  shall  prescribe." 

In  this  case  the  time  prescribed  was  May  19,  1883,  in  the  "  advertise- 
ment," "proposal,"  and  " proposal- bond."  It  might  have  been  any  time 
during  the  calendar  year  1883,  or  during  the  whole  four  years  of  pro- 
posed mail  service,  if  no  bidder  had  previously  entered  on  service.  It 
would  seem,  therefore,  that  there  is  no  difficulty  in  adopting  forms 
which  will,  in  future,  and  in  cases  similar  to  this,  secure  a  liability  to 
the  Government. 

III. — It  is  clear  that  Murdock  has  not,  by  the  terms  of  the  ^'  advertise- 
ment," "  proposal"  or  ^^  proposal-bond"  standing  alone  and  on  general 
common  law  principles^  assumed  any  legal  duty  to  enter  into  a  contract 
as  required  by  the  order  of  the  Postmaster-General  of  July  14,  1883. 
These  are  all  to  be  read  and  construed  together,  in  order  to  ascertain 
the  full  meaning  of  each.  Thus,  it  is  said  that,  ^'  the  contract  may  be 
contained  in  several  instruments,  which,  if  made  at  the  same  time,  be- 
tween the  same  parties,  and  in  relation  to  the  same  subject,  will  be 
held  t9  constitute  but  one  contract,  and  the  court  will  read  them  in 
such  order  of  time  and  priority  as  will  carry  into  eflfect  the  intention 
of  the  parties,  as  the  same  may  be  gathered  from  all  the  instruments 
taken  togetlier^  (2  Parsons,  Cont.,  6th  ed.,  5()3  [649]).  The  proposal  is: 
to  "  enter  into  a  contract  •  •  •  within  the  time  prescribed  in  said 
advertisement."  The  "  proposal-bond  "  is  conditioned  to  "  enter  into  a 
contract"  •  •  •  "  within  such  time  after  his  bid  is  accepted  as  the 
Postmaster-General  has  prescribed  in  said  advertisement,  to  wit,  on  or 
before  the  19th  day  of  May,  1883."  No  other  contract  is  mentioned. 
No  language  is  employed  from  which  to  infer  an  intention  to  incur  an 
obligation  to  enter  into  any  other  contract.  The  only  permissible  in- 
ference is  that  which  arises  on  the  maxim,  '<  expressio  uniuA  eat  excltusio  al- 
16  DEC,  VOL  6 ^21 
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terius^'  (Broom,  Leg.  Maxims,  7th  ed.,  050  [♦651]),  that  the  bidder  would 
not  enter  into  any  contract  at  any  other  time  under  or  by  virtue  of  the 
original  aic^tyl  made  on  the  proposals.  The  proposal  does  not,  in  term*, 
include  the  inference  of  an  obligation  after  May  19,  1883,  but,  Id  cV'at 
terms,  excludes  it,  as  to  such  contract  and  on  the  first  award.  It  lias 
been  said  that  ''  what  is  implied  in  a  statute  is  as  much  a  part  of  it  us 
what  is  expressed."  (United  States  r.  Hodson,  10  Wall.,  40G;  Uuiled 
States  V.  Babbit,  1  Black,  5o^  Gl.)  And  the  same  is  true  of  a  contract 
ov proposal.  In  this  case,  the  right  of  the  Government  to  accept  Mur 
dock's  bid  was,  by  the  express  terms  of  the  advertisement,  proposal,  and 
proposal  bond,  continuous  from  January  G,  1883,  to  May  11),  1883,  and  ex- 
]>iredwith  the  latter  date.  If,  during  this  period^  a,  low tr  bidder  with  an 
award  in  his  favor  had  failed  to  execute  a  contract  when  required  by  the 
rostmaster-Cteneral, //i^fi  ^lurdock  might  have  been  required  to  enter 
into  a  contract.  Section  3952  of  the  Revised  Statutes,  in  conuectiou 
with  the  general  powers  of  the  Postmaster-General,  authorized  him  by 
advertisement  to  require  proposals  and  proi)osal-bonds  from  all  bidders 
liable  to  be  continuously  accei)table  until  any  one  of  them  having  an  airarfi 
iji  his  favor  had  entered  upon  the  service,  but  such  proposals  in  this  cavse 
were  not  required  in  this  form.  Hence  it  follows  that  the  proposal 
and  proposal  bond,  standing  alone,  on  general  common  law  principles, 
and  without  the  aid  of  section  395J  of  the  Revised  Statutes,  do  not  im- 
pose on  Murdock  any  obligation  to  enter  into  a  contract  under  the 
order  of  July  14,  1883. 

IV. — Does  section  3952  of  the  Revised  Statutes,  in  connection  icith  the 
*' advertisement,"  '^proposal,"  or  *'  proposal- bond,"  impose  such  le^nil 
dutv  !  It  must  be  held  that  it  does.  This  section  enters  into  and  forms 
a  part  of  the  advertisement,  proposal,  and  proposal -bond,  as  fully  as 
if  therein  incorporated.  Thus,  it  is  said,  *'  the  laws  which  exist  at  the 
time  and  place  of  the  making  of  a  contract,  and  where  it  is  to  be  per- 
formed, enter  into  and  form  a  part  of  it."  (Walker  r.  Whitehead,  16 
Wall.,  317;  Louisiana  v,  Jumel,  107  U.  S.,  750;  Kejser's  ciise,  4  Law- 
rence, Compt.  Dec,  294 ;  The  Homestead  cases,  22  Gratt.,  288.) 

It  cannot  be  doubted  that  this  section,  being  in  derogation  of  the  com- 
mon law — in  one  particular  a  repeal  of  the  common  law — is  to  be  j^trictly 
construed.  The  re|)eal  is  not  operative  beyond  the  clear  meauinj^  of 
the  repealing  words.  No  repeal  of  the  common  law  is  to  be  reganieJ 
as  elTected  by  imi)lication.  (Hardcastle,  Statutory  Law,  89,  160;  Ar- 
thur /'.  Bokeiiham,  11  Mod.,  150;  Minet  r.  Leman,  20  Beav.,  278;  Bishop, 
Written  Laws,  119,  l.>5;  Sedgwick,  Construction  Stat,  and  Const.  L,-*l 
ed.,  2()7-275.) 

The  ])ur[)ose  of  section  3952  of  the  Revised  Statutes  is  snflicieutly  ap- 
parent. It  was  intended  to  change  a  common  law  rule,  Wheu  ilie 
Government,  by  its  agrnt  the  IVstmaster  (ieneral,  by  advertisemeot 
invites  proposals  to  render  a  specitied  service,  with  authority  iu  that 
officer  to  award  a  contract  to  the  lowest  or  any  acceptable  bidder,  the 
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monieut  auy  bid  is  iiccepted,  and  the  award  made,  a  contract  in  com- 
plete, and  on  general  conun'm  lair  principleH  all  the  unsuccensful  bid- 
ders are  released  Jrom  all  obligations  nnder  their  bids.  Thus,  it  has  been 
held  that:  ^^  where  a  party  furnishes  sureties  and  binds  himself  for  the 
peiformance  of  his  bid  if  accepted,  the  contract  becomes  mutual  and 
biiidiiii;  from  the  moment  of  its  acceptance,  althouj^h  a  formal  written 
contract  is  to  be  subsecjuently  executed."  (Adams's  casj.*,  1  Court  CI., 
102;  1  Parsons,  Cont.,  0th  ed.,  Book  2,  section  2,  page  430;  Moore  & 
Boice's  Ciise,  1  Court  CI.,  00;  Bank  of  Columbia  r.  liagner,  1  Peters, 
44.3;  Garflelde  v.  United  States,  93  U.  S.,  242;  Whiteside  r.  United 
States,  Id.,  247.) 

At  auction  sales,  a  bidder  is  released  from  his  bid  when  the  auction- 
eer knoc;ks  the  property  down  to  another  and  higher  bidder,  although 
the  latter  may  subsequently  fail  to  complete  his  purchase  by  payment. 
(1  Pcuvons,  Cont.,  6th  ed.,  470,  480  407, ;  Benjamin,  Sales,  4th  Amer.  ed., 
sec.  42.) 

The  oliject  of  section  3952  of  the  Revised  Statutes  was  to  change  the 
common  law  rule,  by  which  a  bidder  for  mail  service  was  released  from 
his  bid  when  a  contract  was  awarded  to  a  lower  bidder,  and  to  require 
the  obligation  of  the  bidder  to  enter  into  a  contract,  to  continue  until  a 
contract  ha^l  been  executed  and  service  entered  upon  by  some  bidder. 
One  purpose  was,  to  enable  the  Postmaster-General  to  require  each  bid- 
der to  hold  himself  in  readiness  to  execute  a  contract  and  enter  upon 
service,  in  case  all  other  bidders  failed  to  do  so.  Thus,  the  liability  to 
execute  a  contract  and  enter  on  service  would  continue  up  to  and  for  a 
reasonable  period  after  service  was  required  to  commence.  If,  therefore, 
a  proi>osal  for  carrying  mails  is  silent  as  to  the  time  when  the  bidder 
shall  enter  into  a  contract,  section  3952  of  the  Revised  Statutes  fixes  the 
time.  Undoubtedly  this  section  contemplates  advertisements,  propo- 
sals, and  proposal-bonds  in  conformity  with  its  objects.  It  is  a  general 
rule  that  when  a  statute  recognizes  a  iM)wer  or  duty,  it  gives  such  power 
or  imi>oses  such  duty.  (Bliss's  case,  ante,  38.)  On  the  same  principle, 
section  3052,  by  recognizing  proposals  with  a  liability  continuing  until 
service  is  entered  upon,  requires  them,  by  being  silent  as  to  the  time  of 
executing  a  contract,  either  in  ttrmsj  or  in  legal  effect,  in  this  form. 
It  is,  thus,  a  statutory  duty  of  the  Postmaster-General  to  jirescribe 
forms  in  accordance  with  the  objects  of  the  statute.  And  it  is  clear 
that  he  cannot  waive  what  the  statute  requires.  (Hunter  v.  United 
States,  5  Peters,  187 ;  Receiver's  case,  1  Lawrence,  Compt.  Dec,,  2d 
ed.,  362;  s.  c,  2  Id.,  2d  ed.,  127;  Sanborn's  case,  3  Lawrence,  Compt. 
Dec,  210;  Indorsement  case,  4  Lawrence,  Compt.  Dec,  458;  Scheirs 
ciise,  Id.,  477;  Ilardcastle,  Statutory  Law,  40,  54.)  lie  is  not  author- 
ized to  dispense  with  a  requirement  of  a  statute.  But  no  citizen  is  re- 
quired to  accept  the  terms  of  the  statute.  A  bidder  may  refuse  to  make 
a  bid  in  conformity  to  the  law.  He  may  in  his  bid  expressly  say  to  the 
Postmaster-General,  *'  I  will  agree  to  execute  a  contract,  if  required,  by 
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May  10,  188:3,  but  1  will  not  do  so  at  a  later  date."  This  would  not  be 
a  bid  in  the  form  required  by  law.  The  Postinaster-Generalis Dot law- 
fully authorized  to  reeeive  such  bid.  FBut  if  he  do  so,  and  accept  it,  aud 
award  a  contract  irithin  the  time  proposed  therein^  the  bidder  cannot  refuse 
to  execute  a  contract  according  to  his  proposal.  He  is  estopped  from 
saying:  his  proposal  is  unauthorized  or  illegal.  Having  by  his  pro|K)s;il 
asked  the  Postmaster-General  to  accept  a  bid  not  in  legal  form,  be  Ciin- 
not  in  law  be  [)ermitted  to  assert  that  his  proposal  is  not  legal  in  fonu. 
(Grant  and  Davis  case,  ante^  117.) 

Murdock  is  entitled  to  the  full  benefit  of  the  inference  that,  wlien 
he  proposed  to  enter  into  a  contract, "  on  or  before  May  19,  18S.'i,"  he 
could  not  be  required  to  enter  into  the  contract,  conteinplatexl  by  the 
bid,  at  a  lat-er  date.  But  what  was  the  contract,  which  the  proposal  in 
this  case  specified  as  to  be  executed  on  May  10,  1883  f  The  statute 
authorizes  the  Postmaster-General  to  make  contractus  at  more  than  one 
time  for  any  given  service  for  a  prescribed  period.  He  may  make  a 
contract  at  such  time  as  he  may  prescribe  on  his  first  tncard  to  theloicat 
or  the  selected  one  of  tiro  or  more  competing  bidders  on  their  original  pnv 
prosals,  and  in  advance  of  the  commencement  of  service.  So,  if  the 
party  so  selected  either  fail  to  enter  into  a  contract,  or  having  exenileil 
one,  fail  to  enter  on  service,  the  Postmaster-General  may  then,  or 
within  a  reasonable  time,  require  any  other  of  such  competing  bidders 
to  execute  a  contract  and  enter  on  service.  The  contract,  which  the 
*'  ])roposals"  in  this  case  specifically  designate  to  be  executed  on  May  19, 
188;^,  is  that  awarded  in  the  first  instance  to  the  selected  one  of  the 
competing  bidders.  Each  proposal  says  that  the  biilder  will  execute 
that  contract^  or  the  contract  so  required,  on  or  before  that  date.  But 
the  advertisement  and  the  statute  expressly  gave  notice  to  all  bidders, 
and  entered  into  and  formed  a  part  of  each  bid,  that,  if  the  bidder  lirst 
selected  by  an  award  failed  to  execute  a  contract,  or,  having  executed 
one,  failed  to  enter  on  service,  no  bidder  should  be  released  from  his 
obligation  under  his  bid  to  still  execute  a  contract  and  enter  on  service. 
This  is  the  fair  reasonable  meaning  of  the  statute,  the  advertiseuieut, 
and  the  proposals,  all  taken  and  considered  together.  This  constnictiou 
nnikes  the  i)roposals  legal  in  form,  and  relieves  bidders  and  Govern- 
ment-orticers  alike  from  the  im])utation  of  doing  anything  contrary  to 
law. 

It  may  be  proper  to  add  that  some  of  the  positions  taken  by  counsel 
in  this  case  are  untenable.  Section  3952  of  the  Revised  Statutes  is  not 
so  vague  as  to  be  void.  Its  ])urpose  is  entirely  clear.  But  if  not  so,  if 
sus(;eptible  of  construction,  it  must  be  construed,  and  cannot  be  de- 
clared void.  (1  Blackstoiie,  Com.,  91 ;  Hardcastle,  Statutory  Law.  U'. 
This  section  was  not  repealed  by  act  of  August  11,  1876  (19  Stat.  l-*t' » 
amending  section  3951  of  the  Uevised  Statutes.  There  is  no  expn'ss 
repeal.  Both  can  stand  and  be  operative.  The  original  sections  Wl 
and  3952  are  no  more  in  conflict  than  these  sections  as  now  in  force. 
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The  former  section  gives  the  Postmaster-General  authority,  after  a  bid- 
der has  failed  to  enter  into  a  contract,  or  to  enter  upon  service,  to  award 
a  contract  to  a  bidder  who  is  willing  to  accept,  even  when  he  is  not 
legally  bound  to  do  so. 

Tbe  great  importance  to  the  postal  service  of  the  questions  involved 
in  this  case  is  fully  appreciated,  but  this  cannot  require  imperative 
rules  of  law  to  be  disregarded. 

The  action  of  the  [Sixth]  Auditor  of  the  Treasury  for  the  Post  Office 
Department  in  stating  an  account  against  Murdock  is  affirmed.* 

Treasury  Department, 

First  Comptroller's  Office,  July  21,  1884. 


*  The  foUowiDg  form  wan  formerly  in  use : 

PKOPOSALfl. 

The  underMigned  ,  wboHe  jKwt  office  adilroKH  ih  ^  County  of  ,  State 

of  ,  propo»eH  to  convey  the  mails  of  tbe  United  Statefi,  from  July  1, 18<i7.  to  June 

30,  1871.  on  route  No.     between  and  under  the  advertisement  of  the  Post- 

manter  General,  dated  October  31,  1866,  •*  with  celerity,  certainty,  and  security," 
for  the  annual  Hum  of  dollars.  * 

This  i>ro]>OHa]  is  made  with  full  knowledge  of  the  diHtauce  of  the  route,  the  weijjht 
of  the  mailH  to  be  carried,  and  all  other  particulans  in  reference  to  the  rout-e  and  w»rv- 
ice:  and  also  after  careful  examination  of  the  laws  and  instructions  attached  to  the 
advertisement. 

I)ate<l 

GUARANTY. 

The  nndersigned,  residing  at  ,  State  of  ,  undertake  that,  if  the  foregoing 

bid  for  carrying  the  mail  on  Route  No.  be  accepted  by  the  PostuiaHter  (Seneral,  the 
bidder  shall,  yirior  to  the  1st  day  of  July,  1«67,  enter  into  the  required  obligation,  or 
contract,  to  ]>erform  the  «ervic«»  proposed,  with  good  and  HufficiiMit  sureties. 

This  we  do  nnderstanding  distinctly  the  obligations  and  liabilities  assumed  by  guar* 
antors  under  the  27th  section  of  the  act  of  Congress  of  Jul v  *i,  l^SJG. 

Dated     •     •     •     . 


IN  THE  MATTER  OK  THE  RKiHT  OF  CLERKS  OF  THE  CIRCUIT  AND  DIS- 
TRICT COURTS  OF  THE  UNITED  STATES,  WHEN  AITENDING  TERMS  OF 
COURT  AWAY  FROM  THEIR  RESIDENCES,  TO  PKJi  DIEM  FEES  FOR  SUN- 
DAYS ON  WHICH  SUCH  COURTS  ARE  NOT  ACTUALLY  IN  SESSION.—SUN- 
DAY  PER  DIEM  CASE. 


1.  Construction  given  to  sections  H23,  H'^4,  and  H2H  of  the  Revised  Statutes. 

2.  Per  ditm  case  (1  Lawrence,  Compt.  Dec,  2d  ed.,  2r)())  re-affirmed. 

3.  A  claim  based  on  a  fraud  npon  a  statute  will  be  rejected. 

4.  A  District  Attorney,  for  attendance  during  a  term  of  Court  away  from  his  residence, 

is  entitled  to  per  diem  fees  for  Sundays  included  in  such  term. 

5.  In  such  case  a  District  Attorney  is  also  entitled  to  per  diem  compensation  for  short 

adjonmments  during  a  term. 

6.  Under  section  828  of  the  Revised  Statutes  a  Clerk  of  a  Circuit  or  District  Court  of 

the  United  States,  in  attendance  on  such  Court  away  from  his  residence,  is  en- 
titled toper  diem  compensation  only  **for  his  attendance  on  the  court  tchUe  act- 
ually ta  te«tfton,^*  and,  hence,  is  not  entitled  to  a  ;)er  diem  fee  for  a  Sunday  during 
the  term,  when  no  Conrt  is  *'  actually  in  session.'' 

7.  Nor  is  he,  in  such  case,  entitled  to  a  per  diem  fee  during  a  recess  of  Court. 
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f.  A  cliJiD^j?  in  onnRtrnino:  an  ainbij^nouR  statute  Hliould  generally  be  luade  pros})ri't- 
ive  in  its  operation,  when  it  alfectH  an  oflBcer,  who,  on  the  fMth  of  a  lonp  cor.- 
tinned  nsa^e,  has  paid  out  money  ]>revionsly  allowed  under  it,  or  haa  remlt-rni 
servi(M'«i,  for  which  compensation  hasunder  such  usage  been  ]>reviously  paid,  and 
which  ho  might  ]awfnll>  liave  omitted  to  perform. 

9.  Ihit,  wlien  an  officer  isre<iuir(Ml  to  render  a  service,  which  he  cannot  lawfully  miiir. 
;in  erroneous  usage  to  pay  for  such  service  should  he  reversed,  and  the  tbaiij:*' 
slumld  he  applied,  as  well  retroactively  as  prosp(>ctively. 

The  question  is  presented  to  the  First  Comptroller  for  his  deci>i<fn 
thereon  (Kev.  Slat.,  209,  277),  whether  a  Clerk  of  a  CircMiit  or  Distiict 
Court  of  the  United  States,  who  attends  a  term  of  Court  away  fronihU 
residen(;e,  is  entitled  to  a  per  diem  fee  of  five  dollars  for  each  Siuulay. 
on  whieh  Court  is  not  actually  in  vsession,  during  such  term. 


Decision  by  William  Lawrence,  Firnt  Comptroller. 

Th(»  statute  prescribing  the  tees  of  Clerks  of  the  Circuit  and  Distriit 
('ourts  of  the  United  S  ates  provides  that: — 

'^The  following  and  no  other  compensation  shall  be  taxed  and  allowed 
to     *     *     *     clerks  of  the  Circuit  and  District  Courts. 

For  ti\n  cling  from  the  office  of  the  clerk,  where  he  is  reipiired  to  re 
side,  to  the  place  of  holding  any  court  re()uired  by  law  to  be  held,  live 
cents  a  mile  for  going  and  tive  cents  for  returning,  and  five  dollars  a 
day  for  his  attendance  on  the  (tourt  wlnle  aetually  in  session."  (Ktv. 
Stat.,  8L>;3,  828.) 

The  corresponding  fees  of  each  District  Attorney  are  provided  f<>r, 
as  follows: 

"For  each  day  of  his  necessary  attendance  in  a  court  of  the  United 
States  on  business  of  the  United  States,  when  the  court  is  held  at  the 
place  of  his  abode,  five  (bdlars;  and  for  his  attendance  when  the  n'nitt 
is  held  elsewhere,  five  dollars  for  each  day  of  the  term." 

"For  traveling  from  the  place  of  his  abode  to  the  place  of  boldiu.: 
any  court  of  the  United  States  in  his  district,  or  to  the  place  of  any  ex 
amination  before  a  Judge  or  commissioner,  of  a  person  charged  with 
crime,  ten  cents  a  mile  for  going  and  ten  cents  a  mile  for  returning" 
(Hev.  Stat.,  824.) 

It  will  b(^  observcMl  tiiat  this  gives  a  District  Attorney  a  right  t«»  the 
per  fliem  "  for  his  attendance''  "/Wr  each  daif  of  the  term  J*  "  when  tliecouit 
is  held  elsewhere"  than  "at  the  place  of  his  abode.''  If  a  Sunfl'iy^^^'^^ 
whieh  there  is  no  actual  session  of  the  Court,  during  a  term  "held  ei^t* 
where"  than  "  at  the  place  of  his  abode,"  is  a  day  of  ftuch  term,  then  the 
District  Attorney  is  eiititlctl  to  a  per  diem  therefor.  Bouvier,  in  Im'^ 
Law  Dictionary,  defines  a  term,  "in  pra(!tice,"  as  follows: 

"The  space  of  time  during  which  a  court  holds  a  session.  •  •  * 
The  whole  term  [for  some  purposes]  is  considered  as  but  ime  dav:  ><> 
that  thejudgcs  may  at  any  time  during  the  term  revise  their  jadgmi-nts 
In  the  c.)m]>ulations  of  ihe  term,  all  adjournments  are  to  Ik*  inchuUd. 
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See  Dewit  v.  Greenaeld  (5  Ohio,  225),  May  r.  the  State  of  Ohio  (14 
W.,  465),  Paine,  Kendall  &  Co.  et  al.  v.  Mason  et  ah  (7  Ohio,  St.,  206). 
Sunday,  as  a  general  rule,  ^^is  not  a  day  for  judicial  business,  it  is 
excluded  from  computations  relating:  thereto,  when  consistent  with  the 
words"  (Bishop,  Written  Laws,  110c).  And  it  is  said,  that  Sunday  is 
not  "  counted  among  the  days  of  a  term  of  court.  But  the  rule  govern- 
ing most  classes  of  cases  is,  that  it  is  counted  the  same  as  any  other 
day''  (Id.,  citinj?  Chicago  r.  Vulcan  Iron  Works,  93  111.,  222;  The 
State  r.  Howard,  82  N.  C,  623;  National  Bank  r.  Williams,  46  Mo.,  17; 
Ridgley  r.  The  State,  7  Wis.,  661 ;  Michie  r.  Michie,  17  Gratt.,  109; 
Read  r.  Commonwealth,  22  W.,  924).  But  see  Peacock  r.  Reg.,  4  C. 
B.,  N.  S.,  264.  And  see  Burton  r.  Chicago,  53  III.,  87 ;  Clerks'  Sav. 
Bank  r.  Thomas,  2  Mo.,  App.,  397. 

In  Leib  v.  The  Commonwealth  (9  Watts,  Pa.,  200)  it  was  held,  that, 
**a  day  to  which  a  court  was  adjourned  is  part  of  the  same  term  at 
which  the  adjournment  was  made."  The  usage  as  to  District  Attorneys 
80  long  settled  that  it  is  to  be  regardeil  as  law,  is  that,  a  District  Attor- 
ney, for  attendance  during  a  term  of  cx)uit  away  from  his  residence,  is 
entitled  to  per  diem  fees  for  Sundays  included  iu  such  term  (Per  Diem 
case,  1  Lawrence,  Compt.  Dec,,  2d  ed  ,  256). 

Every  statute  is  to  receive  a  reasonable  construction  (Bishop,  Writ- 
ten Laws,  93,  212),  and  every  officer  is  bound  to  act  in  gooil  faith.  If, 
therefore,  a  Court  adjourns  over  for  such  period  of  time  as  will  reason- 
ably afford  an  opportunity  to  a  District  Attorney  to  return  home,  so  that 
the  cost  to  the  United  States  will  be  less  than  for  him  to  remain,  it  is  his 
duty  to  do  so,  and  his  accounts  will  be  settled  accordingly.  The  pur- 
pose of  the  statute  is,  to  pay  every  District  Attorney  for  such  time  a» 
he  IS  reasonably  required  to  be  away  from  his  home  during  a  term  of 
Coart.  Courts  and  accounting  officers  cannot  alwa^'s  prevent  evasions 
of  a  statute,  but  such  officers  will  refuse  to  allow  claims  founded  on  ^*a 
positive  fraud  ^  upon  a  statute  (Hanlcastle,  Statutory  Law,  23-25,  citing 
Ramsden  v.  Lupton,  L.  R.,  9  Q.  B.,  32 ;  Fox  r.  Bishop  of  Chester,  2  B. 
&  C,  655;  8.  c,  1  Dow  &  C,  429 ;  Wright  r.  Davies,  L.  R.,  1  C.  P.  D. 
646 ;  Alexander  v.  Brane,  7  De  G.  M.  &  G.,  5;J9). 

To  a  certain  extent  the  usage  has  been,  under  circumstances  similar 
to  the  above,  to  allow  per  diem  fees  to  Clerks  for  Sundays.  But,  "  as 
against  a  plain  statutory  law,  no  usage  is  of  any  avail''  (Broom,  Leg. 
Max.,  7th  ed.,  684) ;  and  it  is  evident  that  the  statute  was  not  designed 
to  place  Clerks  on  the  same  footing  with  District  Attorneys.  It  gives 
a  District  Attorney  mileage  at  ten  cents  a  mile,  but  a  Clerk  only  five. 
It  gives  a  District  Attorney  a  per  diem  fee  "for  each  day  of  his  neces- 
nary  attendance  •  •  •  when  the  court  is  held  at  the  place  of  his 
abo<le  •  •  •  ;  and  •  •  •  for  each  day  of  the  ierm^^'*  "  when  the 
court  is' held  elsewhere  " ;  while  it  gives  a  Clerk  the  same  fee  only  "  for 
his  attendance  on  the  court  while  actually  in  session.^    It  must  be  pre- 
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Slimed  that  the  differeuce  in  the  jihraseology  employed  as  to  these  two 
oflBcers  had  some  purpose.    Thus,  it  has  been  said,  that : — 

*' Where  two  statutes,  dealing  with  the  same  subject-matter,  use  dif- 
ferent language,  it  is  an  acknowledged  rule  of  construction  that  one 
may  be  looked  at  as  a  guide  to  the  construction  of  the  other"  (Hanl- 
"Castle,  Statutory-  Law,  64,  citing  Dickenson  v,  Fletcher,  L.  R.,  9  C.  P.,  8). 
See  Bishop,  Written  Laws,  98,  and  Sedgwick,  Construction  Stat,  and 
Oonst.  L.,  2d  ed.,  212,  w.,  citing  Rich  v,  Keyser,  54  Pa.,  St.,  ^(y\  Burwell 
r.  Tullis,  12  Minn.,  572.  See  also  Birch's  case,  1  Lawrence,  Coiupt. 
Dec,  2d  ed.,  155. 

The  rule  stated  ai)plies  even  more  forciblj'  when  one  statute,  dealiiiir 
with  two  similar  subjects,  uses  different  language.  It  is  clear,  that, 
under  the  plain  language  of  the  statute,  a  Clerk  is  only  entitled  to  the 
per  diem  fees  in  question  "for  his  attendance  on  the  court  irA//^  acfu 
ally  in  session^^'j  and  that,  when  there  is  no  session  on  Sunday  or  dur 
ing  a  recess  of  the  court,  there  can  be  no  "attendance  on  the  court 
while  actually  in  «emow,"  and  no  payment  of  o,  per  diem  fee.  If  snob 
Sunday  is  even  a  "day  of  the  term"  for  the  District  Attorney,  the 
statute  does  not  make  it  so  for  the  Clerk. 

In  some  cases  a  change  in  construing  an  ambiguous  statute  should  W 
mRile  prospective  in  its  operation,  as  where  an  officer  on  the  faith  of  a 
long  continned  usage  has  paid  his  deputies  for  services,  for  which  com- 
pensation had  been  previously  allowed  under  such  usage ;  or  wben* 
an  ofticer  has  rendered  services,  which  he  would  not  have  performed, 
but  for  a  long  continued  usage  to  make  payment  therefor  (RalstonV 
case,  4  Lawrence,  Compt.  Dec,  510).  But,  where,  as  in  this  case,  it  i^ 
a  simple  question  of  law  whether  an  officer  .is  entitled  to  a  fee,  for  a 
service  which  he  could  not  by  any  ])ossibility  have  omitted,  or  rather 
for  time  unavoidably  consumed  without  service,  there  is  no  hardsbi[»  in 
applying  the  law  as  it  is,  and  there  is  no  discretion  allowed  to  aoe(»init- 
ing  officers  to  omit  to  do  so. 

The  2)er  diem  fees  in  qucvstion  will  not  be  allowed. 

Treasuky  Department, 

First  Comptroller's  Office,  July  17,  1884. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  A  MARSHAL  OF  THE  UNITED  STATES 
TO  A  /'^ff-/>/£;jf  COMPENSATION  FOR  SUNDAYS  DURING  A  TERM  OF  THE 
UNITED  STATES  CIRCUIT  OR  DISTRICT  COURT  ON  WHICH  HE  IS  IN  AT- 
TENDANCE.— MARSHAL'S  SUNDAY  PERDIEM  CASE. 


1.  A  Mf-:4hal  of  the  United  States  in  a(  tendance  on  a  term  of  the  United  States  Cir- 
cuit or  District  Court  is,  under  Miction  H29  of  the  Revised  Statutes,  entitled  to  a 
pfT'diem  compensation  of  tive  dollars  for  Sundays  during  such  term. 

The  Marshal  of  the  Northern  District  of  Texas  residen  at  Dallas. 
The  question  is  presented  to  the  First  Comptroller  to  decide,  whether 
said  Marshal  is  entitled  to  per-diem  fees  of  five  dollars  each  for  Sundays 
during  terms  of  the  United  States  Circuit  and  District  courts  held  at 
Waco  and  Graham,  which  he  attended. 


Decision  by  William  Lawrence,  First  Comptroller. 

The  Revised  Statutes  contain  the  following  provisions : 

'^The  following  and  no  other  compensation  shall  be  taxed  and  allowed 
to  attorneys,  solicitors,  and  proctors  in  the  courts  of  the  United  States, 
to  district  attorneys,  clerks  of  tlie  circuit  and  district  courts,  marshals, 
commissioners,  witnesses,  jurors,  and  printers  in  the  several  States  and 
Territories,  except  in  cases  otherwise  expressly  provided  bylaw.  •  •  • 

PEES  OF  attorneys,  SOLICITORS,   AND   PROCTORS. 


For  each  day  of  his  necessary  attendance  in  a  court  of  tlie  United 
States  on  the  business  of  the  United  States,  when  tlie  court  is  held  at 
the  place  of  his  abode,  hve  dollars;  and  for  his  attendance  when  the 
court  is  held  elsewhere,  five  dollars  for  each  day  of  the  term. 

For  traveling  from  the  place  of  his  abode  to  the  place  of  holding  any 
court  of  the  United  States  in  his  district,  or  to  the  place  of  any  exami- 
nation before  a  judge  or  commissioner,  of  a  person  charged  with  crime, 
ten  cents  a  mile  for  going  and  ten  cents  a  mile  for  returning. 


clerks'  fees. 


For  traveling  from  the  office  of  the  clerk,  where  he  is  required  to  re- 
side, to  the  place  of  holding  any  court  required  by  law  to  be  held,  five 
cents  a  mile  for  going  and  tive  cents  for  returning,  and  hvi*  dollars  a 
day  for  his  attendance  on  the  court  while  actually  in  session. 


marshals'  fees. 


• 


For  attending  the  circuit  and  district  courts,  when  both  are  in  ses- 
sion, or  either  of  them  when  only  one  is  in  session,  and  for  bringing  in 
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and  committing  prisoners  and  witnesses  during  the  term,  five  dollars  a 

day. 

•  •  •  •  •  •  • 

(Kev.  Stat.,  823-829). 

The  statute  provides,  in  effect,  as  to  every  marshal,  that,  for  atteotl- 
ing  the  Circuit  and  District  Courts,  &c.,  he  shall  be  allowed,  '^dariiij: 
the  term,  five  dollars  a  day."  As  to  each  Clerk,  the  provision  is,  that 
he  shall  be  allowed  "  five  dollars  a  day  for  his  attendance  on  the  court 
ichile  actually  in  seffsion.'*'  It  is  to  be  presumed  that  Congress  had  some 
purpose  in  em[)loying  a  different  form  of  expression  to  describe  the  time 
for  which  a  Clerk  should  receive  per  diem  compensation,  and  that  tor 
which  a  marshal  should  be  paid  the  same  compensation.  A  Clerk  b 
expressly  limited  to  the  time  *'  while  [the  court  is]  actually  in  se.ssiou"; 
but  a  marshal  is  allowed,  ''  during  the  term,  five  dollars  a  day."  The 
latter  words  are  comprehensive  enough  to  include  Sundays,  althoiiijh 
the  Court  is  not  in  session ;  but,  whether  so  or  not,  the  usage,  to  alhw 
a  marshal  perdlem  fees  for  such  days,  has  been  so  long  continued  that 
it  may  be  regarded  as  settled  executive  common  law.  This  usajr^  is^ 
at  all  events,  not  clearly  against  the  statute,  and,  so,  will  not  now  Ik? 
disturbed.  Sunday  is,  at  common  law,  and  as  a  general  rule,  dicii  «<>«. 
But,  when  a  statute  gives  an  otYicer  per-diem  compensation  for  aperiml 
of  time  clearly  including  Sundays,  effect  must  be  given  to  such  statute. 
It  is  clearly  competent  for  Congress  so  to  provide,  being  solely  a  ques- 
tion of  expediency  which  the  law-making  power  can  determine. 

Compensation  will  be  allowed  accordingly. 

Treasury  Depart^lknt, 

First  Comptroller's  Office,  July  17,  1884. 


IN  THE  MATTER  OF  THE  COMPENSATION  OF  INTERNAL-REVENITE  AGP:NTS 
FOR  A  DAY  ON  WHICH  AN  ACT  OF  CONGRESS,  TERMINATING  THEIK 
AUTHORITY,  WAS  APPROVED  BY  THE  PRESIDENT— REPEAL-EMPLOY- 
MENT  CASE. 


1.  Il  is  a  ^<MHM-al  rjilc,  tluit,  when  lu)  time  is  pn'scribcd  by  law  for  an  act  of  C<hi|L'T'*^ 

to  tak<*  clVeft,  it  is  operative  from  tbe  first  moment  of  the  day  on  which  it  i-^ap- 
liroved  by  the  PresiibMtt. 

2.  Hut,  wlien  an  a«,^'nt  of  the  Unite<l  States,  entitled  to  compeunation  from  the  Gov- 

(Mnmeiit,  rendered  s(«rviees  therefor  dnrin^j  bnsincss-hours  on  Jiilv  7.  I'V'i.  am! 
at  one  o'cloik,  p.  m.,  of  the  same  day  tbe  PreHident  approved  an  act  teruiiu^i^i '- 
the  antliority  of  such  ai;ent,  lie  is  entitb'd  to  compensation  for  that  day. 
''^.  Tlie  ai;riit  in  such  ea>e  \va^  biwfnlly  in  service  nntil  one  o'clock,  p.  m.,  of  saitl  <ii»\. 
an<l.  so,  a<'<jnired  a  h'«;al  rij^ht  to  compensation.  Thi8  right  \a property/,  vrhiil- 1^ 
l>roterle<i  b_\  tlie  Cniistitntion,  and  cannot  be  divested  by  an  act  of  Conirivfc*.  A 
ii;;bt  to  pniperty  can  only  be  divested  by  **dne  process  of  law." 

I  iidt'r  soft  ion  air>2  of  the  Revised  Stiitiites,  as  amende*!  by  tbe  acu< 
of  June  10,  1S7S  (i>0  Stat.,  1S7),  and  March  I,  1879  (Id.,  329), 'thirty  five 


Compensation  of  Internal-Rev,  Agents — Bepeal- Employment  Case,  3.']1 

internal-revenae  agente,  duly  appoiotecl,  were  employed  by  the  Com- 
miBRioDer  of  iDternal  Revenue,  rendered  services,  and  were  paid  as  sncb 
agents  during  the  fiscal  year  which  ended  June  30, 1884,  and  up  to  July 
5, 1884,  when  the  number  of  such  agents  was  reduced  to  twenty-five  by 
the  Commissioner,  in  anticipation  of  a  change  in  the  law  to  that  extent. 
Tbese  twenty-five  continued  in  service,  until  the  number  was  further 
reduced  to  twenty  by  the  legislative,  executive,  and  judicial  appropria- 
tion act  of  July  7,  1884  (23  Stat.,  172),  which  makes  an  a])propri}itiony 
with  a  proviso  thereto,  as  follows: — 

"For  salaries  and  expenses  of  agents  and  surveyors,  for  fees  and  ex- 
penses of  gangers,  for  salaries  of  storekeepers,  and  for  miscellaneous 
exi>enses  two  million  three  hundred  thousand  dollars. 

"  And  provuled^  That  storekeepers,  or  storekeepers  and  gangers  who 
are  assigned  to  distilleries  whose  registered  cai>acity  is  twenty  bushels 
or  less  shall  receive  two  dollars  per  (lay  for  their  services;  and  no  col- 
lector in  any  distiict  shall  recommend,  nor  shall  there  be  appointed  or 
commissione<l,  more  deputy  collectors,  storekeepers,  storekee|)ers  and 
gangers,  gangers,  inspectors,  or  other  officers,  or  allowed  to  remain  in 
commission  more  of  any  of  said  officers,  at  any  one  time,  than  fifteen 
per  centum  in  excess  of  the  number  actually  engaged  in  performing 
duty  at  the  time,  and  in<lispensably  necessary  for  the  performance  of 
said  duty.  AikI  hereafter  there  shall  not  be  employed  exceeding  ticenty 
agenUj  in  lieu  of  the  number  now  authorized  by  law." 

The  President  signe<l  his  approval  of  this  act  at  about  one  o'clock,  p. 
Hi.,  July  7,  1884. 

July  17,  1884,  the  Commissioner  of  Internal  Revenue,  by  letter  to  the 
First  Comptroller,  said  that,  on  the  7th  of  July,  1884,  five  of  the  twenty- 
five  internal-revenue  agents  then  employed  were  discharged,  and  were 
80  informed  by  telegraph,  but  that  the  notice  of  discharge  did  not  reach 
them  until  after  the  close  of  business  hours,  and  that  each  one  of  the 
five  actually  rendered  services  on  the  latter  day.  The  Commissioner 
inquires  whether  they  are  entitled  to  a  per-dieni  compensation  for  that 
day. 


Opinion  by  William  Lawrenck,  First  Comptroller. 

The  general  rule  i^  well  settled,  that,  when  no  time  is  prescribed  by 
law  for  an  act  of  Congress  to  take  effect,  it  is  operative  from  the  first 
moment  of  the  day  on  which  it  is  approved  by  the  President  (Statnte- 
Time  case,  4  Lawrence,  Com pt.  Dec,  390;  1  Wendell's  I^lackst,  Comm., 
47,  ttote;  1  Kent,  Comm.,  454;  Potter's  Dwarris,  Stat.,  169;  Sedgwick, 
Construction  Stat,  and  Const.  L.,  2d  ed.,  G.I).  To  this  rule  there  are  ex- 
ceptions, as  "when  a  constitutional  or  other  like  right  would  thereby 
be  impaired,  the  aetual  hour  ami  minute  of  its  [the  aitt'sj  receiving 
the  executive  approval  may  be  inquired  into,  and  it  will  date  from  the 
instant  thus  ascertained"  (Bishop,  Written  Laws,  27).  A  party  csinnot 
be  convicted  of  a  crime  committed  before,  but  on  the  day  of  the  ap- 
proval of  the  act  making  the  dee<l  criminal;  because  the  Constitution 
declares  that  " no    •     •    •    ex /?o«f/ac/o  law  shall  be  passed"  (Const. 
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of  the  U.  S.,  Art.  I,  sec.  9,  par.  3;  Bishop,  Written  Laws,  29).  So,  it 
is  said  that,  the  actual  time  ol*  the  approval  of  an  act  may  be  sbowu 
*' where  justice  requires''  (Bishop,  Written  Laws,  29,  ci tin i^:  Chick  r. 
Smith,  8  Dowl.,  l\  C,  337;  Campbell  v.  Strangeways, 3  C.  P.  D.,  1(K5: 
Lockett  V.  Hill,  1  Woods,  552;  Combe  v.  Pitt,  3  Burr.,  1423,  U:M; 
Johnson  v.  Pennington,  3  Green,  N.  J.,  188;  Salmon  r.  Burgess.  1 
Ilnghes,  35C;  Li  re  Wynne,  Chase,  Dec,  227,  251;  In  re  Richardson, 
2  Story,  571;  3  Op.  Att.-Gen.,  82;  People  r.  Clark,  1  Cal.,  406;  United 
States  i\  Arnold,  1  Gall.,  348;  Lang  v.  Phillips,  27  Ala.,  311;  Kinim  r. 
Osgood,  19  Mo.,  60;  Gardner  v.  The  Collector,  6  Wall  ,  499).  Any  le^'al 
evidence  may  be  received  to  ascertain  the  precise  time  when  an  act  was 
approved  (Bishop,  Written  Laws,  29,  citing  Gardner  v.  The  Collector 
6  Wall.,  499;  Kennedy  v.  Palmer,  6  Gray,  316;  Turly  r.  Logan,  IT 
111.,  151 ;  Prescott  t\  Illinois  &  Michigan  Canal,  19  Id,,  324;  McCuHck'Ii 
t\  The  State,  11  Ind.,  424;  South wark  Bank  r.  Commonwealth,  20  Pa., 
St.,  446).  *' Every  person  •  ♦  •  is  aftected  by  an  Act  of  •  •  • 
[Congress]  the  moment  it  comes  into  operation,  even  although  it  luay 
be  morally  certain  that  he  could  not  know  that  the  statute  in  question 
had  been  passed"  (Hardcastle,  Statutory  Law,  194,  citing  McNaiijjb- 
ton's  case,  10  CI.  &  Fin.,  210;  Bailey's  case,  Russ.  &  R.,  4). 

The  five  internal -revenue  agents  nbove  mentioned  lawfully  entered 
on  service  on  the  morning  of  July  7,  1884.  Until  one  o'clock,  p.  in., 
of  that  dav  tlieie  was  no  law  actuallv  in  force  which  terminated  tbcir 
legal  right  to  continue  in  service.  On  the  faith  of  existing  law  tin y 
rendered  services  for  a  compensation  prescribed  by  statute.  Tberi^^lit 
to  conii)ensation  thus  earned  was,  and  is,  property.  Their  right  to  cuni- 
peiisation  for  said  day  does  not  alone  depend  on  the  justice  of  tbeir 
claims,  or  on  the  hardship  or  wrong  of  refusing  to  make  payments.  IV 
ing  pro])crty,  such  right  is  ])rotected  by  that  clause  of  the  Constitution 
wliicli  declares  that'' no  person  shall  be  •  ♦  •  deprived  of  •  •  • 
ptopcrfy  without  due  process  of  law"  (Const.  U.  S.,  Amendments,  Art. 
V).  Until  one  o'clock,  p.  m.,  of  July  7,  1884,  the  claimants  had  a  rii:bt 
to  C()mi)ensati()n  for  ser^'ices  rendered  on  that  day.  This  was,  ami  is, 
pro])erty,  and  tlieir  right  to  it  has  not  been  divested  by  "due  i)rocess 
of  law,"  and  cannot  be  divested  by  act  of  Congress. 

For  many  puri)oses  an  act  of  Congress  takes  effect  from  the  first  nn>' 
ment  of  the  day  on  whicli  it  is  approved.  This  results  from  the  Jicdon 
that  a  day  is  an  entirety,  and  from  the  general  rule  resulting  therefnmi. 
that  the  law  recognizes  no  fractions  of  a  day.  But  *d  fiction  cannot  de- 
feat the  protection  which  the  Constitution  has  given  to  proi>erty.  H« 
in  pursuance  of  a  statute,  an  otlicer  of  the  Government  lawfully  paid 
out  for  the  benefit  ot  the  United  States  $1,000  at  noon  of  July  7,  IS.^^. 
with  a  right  by  law  to  reimbursement  therefor,  and  at  one  o'clock,  p. 
m.,  of  the  same  day,  an  act  was  approved,  repealing  the  statute,  wbich 
gave  authority  to  make  such  ])ayment,  and  which  also  gave  the  rii:lit 
to  re-iinbursrment,  would  such  ofiicer  thereby  lose  his  right  toreim* 
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biirsement  from  the  (Jnited  States!  Clearly  not.  His  right  to  sach 
reimbursement  is  property.  It  is  sacred  under  the  Constitution.  A 
statute  cannot  divest  this  right.  Even  without  ^Vrticle  V  of  the  Amend- 
meuts  to  the  Constitution,  there  are  certain  recognized  constitutional 
limitations  on  the  legislative  power  of  Congress.  Legislative  power 
does  not  exist  to  the  extent  of  annihilating  vested  rights  of  property. 
The  internal-revenue  agents,  having  lawfully  served  until  one  o'clock, 
p.  m.,  of  July  7,  1884,  are  entitled  to  the  per  diem  compensation  pre- 
scribed by  law  for  the  entire  day;  since  this  is  one  of  the  cases  where 
the  law  recognizes  no  fractions  of  a  day.  As  they  served  during  the 
entire  official  day  in  good  faith,  they  were  legal  agents  of  the  United 
States  up  to  one  o'clock,  p.  m.,  and  after  that  de  facto  agents,  and  their 
acts  as  such  are  valid.  An  officer  de  facto  is  not  generally  entitled  to 
fees  or  compensation  from  the  United  States  (9  Op.  Att.Gen.,  4,33; 
Hunter's  case,  I  Lawrence,  Compt.  Dec.,  2d  e*i.,  151 ;  Evans's  case,  3 
Lawrence,  Compt.  Dec,  111).  The  appropriation,  ont  of  which  the 
compensation  of  internal-revenue  agents  is  to  be  paid,  is  for  this  and 
for  other  purposes  a  gross  sum,  sufficient  in  amount  to  pay  all  such 
agents  now  .authorized,  and  also  the  five  whose  periods  of  service  h-ive 
expired  by  operation  of  the  act  of  July  7,  1884. 

The  Commissioner  of  Internal  Revenue  will  be  advised  that  pay- 
ments  c^tn  lawfully  be  made  to  the  five  internal-revenue  agents  men- 
tioned for  the  services  renderetl  on  July  7,  1884. 

Treasury  Department, 

First  Comptrol'er^s  Office^  July  23,  188  L 


IN  THE  MATTER  OF  THE  CONSTRUCTIOX  OF  THAT  PART  OF  THE  DE- 
FICIENCY-ACT OF  JULY  7.  lS8i,  (-23  STAT.,  239)  WHICH  APPROPRIATES 
MONEY  TO  BE  PAID  TO  THE  STATE  OF  CALIFORNIA  ON  ACCOUNT  OF 
HER  QUOTA  OF  THE  DIRECT  TAX  UNDER  THK  ACT  OF  AUGUST  5, 
l^l.— (12  STAT.,  29ii)-CALIFORNIA  CASE. 


The  deficiencj'-aGt  of  July  7, 18S I  (2  J  Stat.,  'ZiJ)^  appropriatt^s  specified  $um$  to  bo  paid 
re>«pectively,  to  the  StateH  naine<l,  for ''the  fifteen  per  cenfiim  of  the  amount  of 
their  qnora  of  the  direct  tax  c»f  ei»;hteen  hundred  and  sixty-one.'*  Fifteen  per 
ceMrnn  of  said  quota  for  California  is  $:V::<,lH0.80 ;  the  Hum  specified  an  appro- 
pTiate<l  for  said  State  is  $ii7,l9L17.     Held  : 

1.  In  construing  this  act,  and  in  deterniinin*;  the  amount  to  be  allowed  to  the  State  of 

California  un<ler  it,  the  intention  of  Coui^ress  is  to  control. 

2.  The  intention  of  CongrenH,  as  expresned  in  the  act,  was,  to  allow  said  State  the  full 

auiounr  of  the  fifteen  per  centum  mentioned,  which  is  $38,180.80. 

3.  Jordan's  ca^e  (3  Lawrence,  Compt.  Dec. ,  274  ;  8.  c,  4  /d.,  J>8t>4)  re-afUrmed. 

4.  The  opinion  of  the  Court  of  Claiius  in  Jordan's  case  (19  Ct.  CI.) — not/concurred  in. 

The  deftciency-appropriatiou-act  of  July  7,  1884  (23  Stat,  239),  makes 
aa  appropriation,  as  follows  : — 

"  To  enable  the  Secretary  of  the  Treasury  to  pay  to  the  States  of  Cali- 
fornia, Oregon,  and  N'evada,  respectively,  the  fifteen  per  centum  of  the 
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Government ;  and  whether  the  rule  a<lopted  in  withholding  such  moneys  has  bw-n  ap- 
plied alike  to  all  the  StateH.' 

'*  In  reply  thereto  I  have  thf  honor  to  inclose  a  statement  showing  what  amount  of 
the  war  tax  of  1861  is  due  and  unpaid:  from  what  States  due;  and  the  portion  there 
of  which  ha>s  been  paid  by  withhholdiug  moneys  due  to  States  from  the  Cfeneral  Gov- 
ernment an<l  by  collections  tlirough  the  dire<?t-tax  commissioners. 

"The  rule  adopted  in  withholding  moneys  due  from  the  General  GoveniineDt  hu^ 
bet-n  ai)plH'd  alike  to  all  the  States. 
'*  Very  respectful!  v, 

"CHAS.  J.  FOLGER, 

"  Sefreiarv. 
**  Hon.  (iKouGE  F.  Edmcnds, 

"  I'reMdent  pro  tempore  of  the  I'nittd  Stafen  Senate.^^ 

'^rXrAlD   WAR   TAXKS. 

Statement  of  the  condition  of  the  dinct-tas  anouuts  of  thestreral  States  and  Terriiorifi  and 
the  District  of  Columbia,  under  aetn  of  Aufiunt  5,  lfc*01,  and  June  7,  1862. 


State  or  Tt»rrilorv. 


Amount  im- 

IM)StMl. 


Amount  paid,     allowance.    TnitedSt.t.. 


Ainbaina 

Arkansa?* 

Califoinia     

Coloiado     

Conne<:tirut 

Dakota    

I)»'laws«re    

District  of  Columbia. 

Florida 

Gnorcia 

Illiuois 

Indiana  


Iowa       

Kaimas      . .    . . 

Kcntnrky 

LoiiiAJana     

Main**    

Marvlnnd    

MwHHiuhUHCttR. 

Michinun 
MinTH'sota    .... 
Mi.'^sissippi    ... 

Mi8Moiiri 

N«'bra«ka    

N«»vjida 


N«'\v  I  lamps]  I  ire 

X«'\v  J«'r8«n' 

Now  Mexico  . . . . 

X«>w  York 

North  Carolina 

Ohio     

On*  iron  

Peiinsylviinift    .. 
Khod*'  lMlau<l  ... 

Tcniic.H.se«' 

Texas    

Utah     

Vrnnonl    

Virtrinia 

W«-n1,  Virjxinia  .. 

Washinirloii 

Wisconsin 

Sonth  Carolina. . 


$529.  313 

*2fil  S86 

254.  53X 

22,  0<I5 

30S.  214 

3.241 

74.  rm 

49.  437 

77.  522 

584.  367 

1,  146.  .5.M 
mi,  87.> 
452,  OhH 

71.743 
713,695 
385.  H86 
4211.  826 
436.  823 
824.  .581 
501.  763 
1  OH.  424 
413,  084 
761.  127 

19.312 

4,  592 

218.  406 

4.50.  134 

62.  648 

2.  6o:;,  918 
576,  194 

1,567.089 

3.5.  140 

1.946,719 

116,  S»63 

669.  498 

3.'»5.  10<5 

26,  982 

211.068 

t729,  071 

1208.  479 

7,  7.V) 

519.  r.h8 

36.^.  570 


33 
00 
67 
33 
00 
33 
33 
33 
67 
33 
33 
.33 
00 
33 
33 
67 
00 
33 
33 
33 
00 
67 
33 
00 
67 
67 
00 
00 
67 
67 
33 
67 
33 
67 
00 
67 
00 
00 
02 
65 
33 
67 
67 


.$8  49    46 

184,  082  18 

247,941  13 

1.516  81« 

261,987  90 


74. 

49. 

43, 

71, 
974, 
769. 
384, 

71, 
606, 
268, 
357, 
371. 
700. 
426, 

92, 

74. 
646. 

19, 

4. 

18,5. 

382, 

62, 

2,  213, 

386, 

1,  332. 

35. 

1,6.54, 

99. 

387. 

130. 


6>3 
437 
529 
407 
568 
144 
274 
743 
641 
515 
702 
299 
894 
498 
245 
742 
958 
312 
592 
645 
614 
648 
330 
IM 
025 
140 
711 
419 
722 
008 


33 
33 
81 
75 
63 
03 
80 
33 
03 
13 
10 
83 
14 
83 
40 
57 
23 
00 
67 
67 
83 
0$ 
86 
45 
93 
67 
43 
11 
06 
06 


$46,  232  10 
"  •4.356*50' 


171.982  70    . 

135,731  30    . 

67,  813  20  I 

I 

107,054  30 

'"63,i23  90 
a\  523  50  I 
123.687  19  I 
75,264  50    . 
16.  278  60 

"4ii.869  io 

(S<»<i  Dot<e.) 


32,761  00 
67,  519  17 
(Seo  note  ) 
390.  587  81 

235.06.340 


292,  007  90 
17,  544  56 


179,  407  80 
51.5.  .569  72 
181.  306  93 
4,268  16 
429,  196  68 
377,961  30 


31,660  20 

27,172  72 

39.' ^6  43 
;14,  390  63 


$520.  K21  r 
77.  }*..  >•: 

21.  ;i^»  44 

3.24iVi 


33  PK  •* 
I        512.  i^-V^i  > 


117.371  .y 


33v\  S4:  1 


190.  i*  - 


22'    ^^  ^' 

1'e  *•:  *■ 


213  ^  • 


•\ 


3  4-    ' 
51. 14.=^  5« 


•Tnchnh'd  on  comprouii.Ho. 

t.Toiiit  n-soiution  F.hriiary  25.  1867.  authorized  the  Secretary  of  the  Trt»a!»nry  to  transfer  $2*r.  4**  4 
of  the  amount  ori;;inally  aj)pio])riated  to  Viri:inia  to  the  State  of  West  Virginia. 
*.  Overpaid. 

XOTK. 

Nehranka ; 

Amount  collected $4.28160 

Amount  allowed  bv  act  of  AuL'ust  7.  1882  (22  Stat.,  p.  314) 15,1*30  40 

New  Mexico  : 

Auiount  allowed  by  act  of  July  1.  1802  (12  Stat.,  p.  489) f^^  *^ 

TuKAsriiY  Dei'artmknt,  March29,  1884." 
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**Utlier  from  the  First  Comptroller  to  tko  SoorHar^  of  ike  Troaeury,  reoomwMmdimg  iko  poB- 
tageofbUh  H.  R,  No.  110  and  8omU  No.  795,  '  to  adJuMi  eertain  acoouhU  between  the 
Unitrd  Statte  and  the  eeveral  Statist  and  Territoriee  and  the  IHetriet  of  CoUmbia.* 

"Treasury  Drpartmrnt, 
''First  Comptroller's  Office. 

'<  Waehington,  D.  C,  Ma^  9,  1884. 
Hoo.  Charles  J.  Folgbr. 

Seeretarg  of  the  Treaeurjf  : 

"Sir:  I  faava  the  honor  to  state  that  I  have  reeeired  a  letter  from  the  Hod.  Wade 
Hftinpton,  of  the  fienate  of  the  United  States,  dated  P4th  olt.,  transmitting  to  me  a 
copy  of  Senate  Bill  No.  795,  'to  adjnst  certain  account-s  between  the  United  States 
sod  theseTeral  States  and  Territories  and  the  Diiitrict  of  Colambia/  and  asking  me 
to  give  my  viewe  on  it. 

"  I^are  also  receirAd  a  letter  dated  *25th  nit.  from  the  Hon.  Barclay  Henley,  of  the 
Hoase  of  Kepresentatives,  transmitting  a  copy  of  Honse  Bill  No.  110,  which  is  in  form 
similar  to  said  Senate  bill. 

"This  latter  lottor  is  addressed  to  yon  and  to  me  jointly,  '  to  be  ftirninhed  with  the 
riews'  of  the  Treasary  Dnpartment  and  with  mine  also  in  relation  thereto. 

"The  object  of  these  bills  is  to  remit,  so  far  as  not  collected  or  paid,  the  direct 
taxes  laid  upon  and  apportioned  to  the  States,  Territories,  and  Diet  riot  of  Columbia 
snder  the  Direct  tax  act  of  August  5,  1861,  and  to  refund  to  such  States,  Territories, 
sad  District,  respectively,  the  amonntof  such  taxes,  so  far  as  paid  in  any  m<»de  what* 
ever. 

"I  have  considered  the  subject  with  care,  and  now  have  the  honor  to  state  that,  in 
my  judgment,  it  is  alike  just,  judicious,  and  practicable  to  remit  all  such  taxes  not  yet 
collected,  to  refund  the  amounts  paid  in  any  form  bjjr  any  State  or  Territory,  and  to 
refund  to  private  pernons  or  their  legal  represeuU^ives  all  amounts  of  such  tax  by 
them  paid,  or  col  lee  tod  by  sale  of  real  estate,  or  otherwise. 

"  I  have  acconlingly  prepared  the  draft  of  a  bill  to  effect  these  objects,  which  1 
have  the  honor  to  submit  tor  your  consideration. 

"1  will  briefly  state  some  of  the  reasons  in  support  of  the  views  above  presented. 
The  aoioants  apportioned  to  States  which  have  not  in  any  form  paid  or  been  credited 
with  any  sums  as  tlie  accounts  stand  in  this  office  are  as  follow  : 

Alabama $529,313  33 

Arkansas «6I,8?«  00 

Dakota 3,«41  33 

Florida 77.522  67 

Georgia 5w4,3H7  Wi 

Looisiana 3*^5,886  67 

Mississippi...  i 413.084  67 

New  Mexico 6>J,648  00 

North  Carolina 576,194  67 

Sooth  Carolina 36;<,570  67 

Tennessee 6b9,49«  00 

Texae 35r),  106  67 

Utah 26,98200 

Virginia |9;{7.5r>0  67 

Less 208,479  65 

729.071  02 


5, 038, 373  03 

"Those  are  the  sums  charged  against  the  States  and  Territories  mentioned,  all  of 
which,  OS  stated,  appear  by  the  records  of  this  office  as  unpaid.  It  is  proper  to  say, 
however,  as  to  all  these,  except  Alabama,  Dakota,  New  Mexico,  and  Utah,  that  pay* 
ments  for  each  have  been  mnAe  into  the  Treasury  by  Direct  Tax  CornmisHioners,  which 
have  not  b(*en  settled  in  this  office. 

"Most  of  these  payments  are  shown  in  the  letter  of  the  Commissioner  of  Internal 
Revenne  appended  to  the  Georgia  case,  4  Lawrence,  Compt.  Dec,  380.  So,  to  a  lim- 
ited extent,  other  payments  have  been  made,  bnt  not  ^et  credited. 

"I.  As  to  the  amounts  thus  apportioned,  and  which  remain  unpaid,  only  three 
things  can  be  done  : 

"  1.  Tbey  can  lie  paid  by  an  increase  of  taxes  in  these  States  if  they  should  respect- 
ively assume  payment; 

"2.  Or  they  can  be  paid  by  enforcing  collection  by  act  of  Congress  of  assessments 
against  the  real  estate  of  private  owners  thereof;  or 

"3.  They  can  be  left  uncollected. 

"1st.  It  is  certainly  well  understood  that  the  bnrden  of  taxation  under  State  and 
local  authority  in  these  States  is  such  that  it  cannot  be  desirable  to  increase  it.     It 
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it  not  at  all  certain  that  those  States  would  iiicroase  and  collect  taxe^  for  thi»  par- 
pose.  With  the  tjoiieral  feeliu*?  wliich  now  so  fortnnatrtly  prevails  in  favor  of  Ooq- 
grcssional  aid  to  States  to  promote  common-school  education,  it  is  quite  evident  that 
Congress  will  not  re<]nire  any  such  taxes  to  he  levied. 

**  There  is  no  necessity  now  for  reciniring  the  payment  of  these  amounts.  The  n*?- 
ennes  of  the  Government  are  more  than  abundant,  and  it  is  not  at  all  probable  that 
conditions  will  ever  exist  to  require  the  payments  of  these  amounts. 

"2d.  The  same  reasons  o|)erate  a;;ainst  enforced  collections  under  the  authority  of 
an  act  of  Congress.  In  fact,  it  is  believed  that  there  is  no  desire  now  on  the  part  of 
any  class  of  citizens  that  the  payment  of  this  tax  should  be  enforced.  This  ia  part 
grows  out  of  the  considerations,  having  almost  universal  assent,  that  direct  taxes  are 
nijec|uul,  and  hence  unjust. 

"The  ap)>ortionment  against  States  is  made  on  the  basis  of  population,  and  nut 
wealdi,  and  is  hence  unequal  as  between  States. 

"When  collection  is  enforced  by  authority  of  Congress  against  real  estate,  the  in- 
equality and  injustice  are  aggravated,  because  the  burden  is  imposed  on  a  species  of 
Eroperty  generally  less  productive  of  protit  than  any  other,  and  hence  least  able  to 
ear  it;  and  chattid  wealth,  including  a  vast  amount  of  corporate  resources,  consti- 
tuting in  all  a  large  proportion  of  the  aggregate  of  all  forms  of  property,  totally  eft- 
capes  from  all  burden,  while  requiring  and  receiving  more  of  the  protecting  cart*of 
Government,  and  hence  realizing  benefits  at  the  expense  of  the  owners  of  real  estate. 

"The  objectionable  character  of  direct  taxes  is  shown  by  the  fact  that  they  have 
been  authorized  but  throe  times  since  the  a<loptiou  of  the  Constitution.  And  althou;;h 
the  act  of  August  5,  IdGl  [1*2  Stat.,  294],  provided  'that  a  direct  tax  of  twenty  luill- 
ioiis  of  dollars  be  and  is  annually  laid  upon  tho  United  States,' yet  the  purpose  to 
collect  all  beyond  one  year  has  been  abandoned. 

"It  may  then  be  assumed  that  the  direct  taxes  collected  were  unequal  and  unjust, 
as  between  the  States,  and  still  more  so  among  the  property  owners  of  the  Uuited 
States. 

'•A  wrong  having  thus  been  done,  it  should  be  repaired  by  remitting  the  taxes  not 
collected,  and  refunding  those  collected,  npon  the  same  principle  sanctioned  in  luauy 
statutes  of  remitting  taxes  improperly  assessed,  and  of  refunding  those  which  have 
been  ini]>roperly  collected. 

"3d.  The  result  will  undoubtedly  be,  that  the  amounts  of  direct  tax  not  yet  paid 
will  remain  uu]>aid. 

"II.  In  view  of  all  this  the  inquiry  is  now  presented,  whether  anything,  and  if  so, 
what,  should  be  done  as  to  (I)  the  Stat^^s  which  have  assumed  and  paid  their  res,>ect- 
ive  (piotas  of  the  direct  tax;  and  (2)  as  to  those  in  which  sums  allowed  by  accouutin^ 
oflticers  in  their  favor,  respective!}',  have  been  withheld  and  credited  on  account  of 
the  quota  of  such  State. 

"It  seoiiis  to  me  advisable  to  refund  to  such  States  the  amount  so  assnn)e<l  and  paid 
or  withheld.  This  view  is  supported  by  all  the  considerations  already  meutioued, 
which  sliow  the  iriexpediency  of  enforcing  payment  in  the  States,  tho  quotas  of  which 
have  not  been  paid.  The  policy  of  refunding  is  supported  by  the  manifest  injustice 
of  retaining  money  collected  as  direct  taxes  from  some  States  from  which  othen  ar» 
exempt. 

"Eipiality  of  burdens  as  among  the  States,  in  those  cases  in  which  they  are  imposed 
in  fixed  ]»roportions  direcjtly  upon  the  real  estate  therein,  is  simple  justice. 

"In  siH'l)  cases  ineciuality  is  injustice. 

"  AaHiiniiiig  that  no  more  of  the  direct  tax  should  be  collccti^l,  the  only  mode  of 
secjiriiig  effunlity  is  to  refund  the  direct  taxes  collected.  If  this  refund  should  b« 
made,  states  would  receive  money  substantially  as  follows : 

Alabama $^^,491  46 

Arkansas 1S4,1«-.'  H 

Caliloriiia 247,941  13 

Colorado   1,516  •'^ 

Connecticut :k)H,il4  «» 

Delaware 74,r»"3  :3 

District  of  Columbia 4y,4:rT  Xl 

Florida 4a,5.y  >1 

Genro;ia , 71,4u7  T5 

Illinois 1.146,5rd  ;S 

In. liana 9^>4,^7:»  IvJ 

Iowa 4:Vi,l"><-  •<) 

Kansas 71,74,S  :3 

Keiitiu'ky 716.ti^»  13 

Lonisiaiia 2t>'"..>lo  l*«f 

Maine 4xH».*'''Jt»  o> 

Maryland 4:«.?^i>  ^^ 

Massachusetts c^4.  i-l  "^ 
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Michigan.. $501,763  33 

Mionesota 10H,524  UO 

MimiHsinpi 74,742  57 

Miasonn 761,127  33 

Nebraska 19,312  00 

Nevada 4,592  67 

NewHampahire 218.406  67 

New  Jersey 450,134  00 

New  Mexico 62,648  00 

New  York 2,603,91ri  67 

North  Carolina 3-6,194  45 

Ohio l,567,fV9  33 

Ore^jon 35,140  67 

Pennsylvania l,94t>,719  33 

Rhode  Island 11«,96;{  67 

Tennessee 387.722  06 

Texas 130,  OOd  06 

Vermont 2ll,(H5d  00 

Vrginia 515.569  22 

West  Virginia 208,479  65 

Washington  Territory 4,268  16 

Wisconsin 468,543  11 

Sonth  Carolina 377,961  30 

*' Tables  showing  the  condition  or  the  direct  tax  acconnts  with  the  sereral  States 
and  Territories  will  be  fonnd  appended  to  the  Georgia  case,  4  Lawrence,  Compt.  Dec, 
376,  380.  The  first  table  shows  tne  acconnts  as  they  stand  adjnsted  in  this  ofDce.  The 
second  table  shows  some  payments  not  yet  adjnsted  in  this  office,  and  hence  the  ap- 
parent  discrepancy  between  the  tables.  There  are  still  other  credits  to  a  limited  ex- 
tent as  to  some  States,  not  shown  by  either  of  these  tables. 

Mil.  In  some  of  the  States  the  tax  commissioners,  nnderthe  direct  tax  of  Jnly  7. 
Wfi  (12  Stats.,  432),  sold  the  real  estate  of  many  private  owners,  and  thus  collected 
in  part  the  qnota  of  tax  apportioned  to  snch  States  respectively.  The  Senate  and 
House  bills  submitted  for  my  consideration  propose  to  retand  directly  to  the  Slate  the 
taxes  thus  collected  in  each  State.  It  is  submitted  that  it  would  seem  more  equitable 
and  jnst  to  refnnd  directly  to  the  private  parties  who  paid  snch  taxes,  or  whose  lands 
were  sold  to  enforce  payment.  This  is  the  policy  established  as  to  the  'surplus  pro- 
ceeds' arising  from  sales  'after  satisfying  the  tax,  costs,  charges,  and  commissions.' 
[Act  Angust  5, 1861  (12  Stats.,  304,  sec.  36) ;  act  June  7, 1862  (12  Stats.,  422) ;  act  June 
H,  1872  (17  State.,  382),  act  March  3,  IH8:{  (22  Stat«.,595).]  It  is  not  perceived  that 
any  State  can  have  any  claim  to  a  refund  of  money  paid  by  its  citizens.  It  is  believed 
the  draft  of  a  bill  herewith  snbmitted  may  be  made  the  basis  of  a  Judicious  mode  of 
distposing  of  the  snbject  to  which  it  applies.  The  last  clause  of  section  two  of  the 
bill  is  abided  by  reason  of  the  undonbted  nile  of  law  learnedly  discussed  and  clearly 
stated  by  the  Supreme  Court  in  United  States  v,  Ross,  92  U.  S.,  2S4. 

''I  append  hereto  a  table  showing  with  substantial  accnrucy  the  amounts  of  taxes 
remaining  uncollected  in  several  States  and  Territories,  and  which  it  is  proposed  to 
remit,  and  the  amounts  which  it  is  proposed  to  refund  to  the  several  States  aud  Ter- 
ritories. 

"  I  have  the  honor  to  be,  very  respectfully, 

"WILLIAM  LAWRENCE, 

"C'omp/roWtr." 

[Here  follows  a  table  which  is  the  same  as  that  appended  to  the  letter  of  the  Hon 
Secretary  of  the  Treasury  of  March  29,  1884  (ante).'] 

"a  bill. 

"  Be  it  enaeiedy  «{•«.,  That  the  Secretary  of  the  Treasury  be,  and  is,  authorized  and 
required  (I)  to  repay  to  the  proper  officer  of  each  State  the  amount  paid  by  such  State 
for  direct  taxes,  laid  upon  and  apportioned  to  it  as  a  direct  tax  under  the  direct  tax  act 
of  August  5,  1861;  ami  (2)  to  pay  to  the  proper  officer  of  any  such  State  any  and  all 
sums  allowed  by  the  accounting  officers  of  the  Treasury  Department  as  due  to  it,  but 
withheld  and  credited  on  account  of  such  direct  tax;  and  ('^)  to  place  to  the  credit 
of  the  Commissioners  of  the  District  of  Columbia,  in  the  Treasury  of  the  United 
States,  a  sum  equal  to  the  an:onnt  paid  by  or  collected  from  said  District  on  account 
of  said  direct  tax;  and  (4)  to  cause  to  be  audited  by  the  proper  accounting  officers  of 
the  Treasury  Department,  and  paid  to  the  original  legal  owner  or  owners  of  every  lot 
or  parcel  of  land  sold  for  non-payment  of  such  taxes,  or  to  bis  or  their  le^al  represent- 
atives, the  amount  paid  at  such  sales,  or  otherwise  collected,  after  deducting  the 
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cost  thereof,  including  charges  and  commissions  not  otherwise  paid.  And  all  rach 
taxes  laid  upon  any  State,  but  not  paid,  are  hereby  remitted,  and  the  charges  made 
against  such  State  therefor  are  canceled.'  All  accounts  with  any  State  shall  be  so 
adjusted  that  taxes  not  collected  are  remitted,  and  amounts  paid  shall  be  refanded. 
And  a  sufficient  sum  of  money  is  appropriated,  out  of  any  money  in  the  Treasory  DOt 
otherwise  appropriated,  to  make  the  payment  herein  authorized.  The  word  "State* 
herein  shall  include  "Territory  '*  and  the  "  District  of  Columbia,"  so  far  as  neoessary 
to  effect  the  objects  of  this  act. 

"Src.  ii.  In  making  payments  as  aforesaid  to  the  original  legal  owner  orownen, 
or  their  legal  ropresentatives,of  any  lot  or  land  sold  for  non-payment  of  direct  taxet, 
and  for  refunding  of  the  surplus  proceeds  of  such  sales  as  now  authorised,  (act  Ao- 
gnst  5,  1861,  12  Stats.,  304,  sec.  36),  and  for  refunding  moneys  collected,  or  repaying 
money  withheld,  evidence  of  payment  to  any  officer  authorized  to  receive  it  snail  be 
deemed  a  payment  into  the  Treasury  of  the  United  States." 

'*  Letter  from  the  Secretary  of  the  Treasury,  recommending  the  passage  of  bills  H.  R.  No, 
110  and  Senate  No.  795,  to  adjust  certain  accounts  between  the  United  States  and  the  ser- 
eral  States  and  Territories  and  the  District  of  Columbia. 

"  Trrasurt  Department. 

"  Jane  14, 18!f4. 
"  Hon.  A.  J.  Warner, 

**  Chairman  of  sub-committee  of 

•*  Committee  on  Claims,  House  of  Rejtresentatives : 

" Sir:  I  have  the  honor  of  acknowledging  the  receipt  from  you  of  H.  R.  bill  No. 
110,  entitli'd  ^A  bill  to  adjust  certain  accounts  between  the  United  States  and  the  lerereJ 
States  and  Territories  and  the  District  of  Columbia.^ 

"  This  bill  relates  to  the  direct  tax  of  $-20,000,000  annually  laid  upon  the  United 
States,  and  apportioned  to  the  States,  the  Territories,  and  the  District  of  Colninbi&, 
under  the  act  of  Congress  passed  August  5,  1861  (12  Stat,  at  Large,  page  294.) 

"The  purpose  of  the  bill  is  to  relieve  and  discharge  from  further  liability  for  that 
tax  those  States  and  Territories  which  have  not  paid  the  portion  thereof  apportioufd 
to  them  respectively  ;  and  to  repay,  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  to  those  States  and  Territories  which  have  paid  any  portion,  the  sunwby 
them  respectively  paid.  Though  by  the  act  above  cited  this  tax  was  made  an  annal 
one,  an  attempt  to  collect  it  for  more  than  one  year  has  never  been  made;  By  that  ai- 
tempt  there  were  collected  about  fifteen  millions  of  dollars,  priucipally  from  the  Statet 
which  did  not  seek  to  go  out  of  the  Union ;  and  there  were  left  uncollected  about  tire 
millions  of  dollars,  priucipally  in  tlie  States  which  did  seek  to  go  out  of  the  Union. 
The  sum  uncollected  remains  a  charge  against  these  States,  and,  for  the  purposes  of 
this  letter,  it  may  be  assumed  that  it  is  a  valid  and  enforceable  charge.  It  is  plain, 
however,  that  no  legislator  at  this  day  would  propose  to  raise  revenue  by  a  tax  oif 
that  kind.  There  is  no  need  of  rp8«»rting  to  such  methods.  The  revenues  of  theGor- 
erument  from  sources  not  so  extraordinary,  and  collectable  by  means  and  appliances 
not  so  objiictionable  as  those  involved  therein,  are  ample  for  ita  purposes.  They  are, 
indeed,  superabundant,  and  the  concern  of  statesmen  is  rather  how  they  may  be  re* 
ducod  than  how  they  may  be  increased.  The  Government  then  needs  not  the  money 
to  bo  got  by  on  forcing  this  tax. 

*'At  the  name  time,  it  is  plain  that  to  enforce  it  would  put  a  grievous  burden  nj»'>n 
the  people  of  the  Stut^^s  which  are  in  default  in  payment.  It  needs  no  array  of  fact* 
to  show  this.  Congress  in  one,  if  not  both  branches,  has  this  session  considered  the 
proposition  of  large  pecuniary  aid  to  these  people  to  help  them  place  and  keep  ap 
common  schools,  and  the  Senate  has  passed  a  bill  therefor. 

"  If  there  be  ne(>d  for  that  succor,  there  would  be  no  harm  in  enforcing  this  rharcf. 
It  is  to  be  considered,  too,  that  while  taxes  are  seldom  looked  upon  with  favor,  this 
would  be  8peei;illy  objectionable.     The  purpose  for  which  it  was  laid  can  but  be  n?- 
menibered  with  distaste.     It  can  scarcely  be  expected  that  there  would  be  ch«^rful 
aid  from  tbe  State  authorities  in  the  enforcement  of  it.     It  may  be  doubted  wheth»r 
there  would  be  any.    Indeed,  it  would,  without  further  legislation,  have  to  be  enforct^ 
by  the  macliim  ry  jirovided  by  the  act  under  which  it  was  laid.     This  would  call  tbr 
the  appointment  of  numerous  Federal  officials,  who  would  go  among  the  people  *• 
obnoxious  exactors.     I  think  it  must,  be  conceded  that  there  is,  and  ever  will  l"*"* 
great  reluctance  to  over  setting  about  the  collection  of  this  tax.     That  it  never  haJ 
great  favor,  is  shown  by  [the  fattt  ]  that  it  was  never  put  in  force  but  one  year.    In  pmc- 
tical  ellect,  then,  the  law  for  it  is  obsolete.     Why,  then,  should  there  remain  ibi* 
unenforced  liability,  a  rnena-'e  to  the  people,  the  enforcement  of  which  is  called  f»»r  bjr 
no  public  need,  nor  by  any  ])ublic  opiniouf 

*'  In  my  jnd«;nient,  the  peoj)le  and  the  property  of  the  States  in  default  sboald  be 
relieved  and  discharged  from  it. 
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''  But  to  give  BQch  relief  aud  discharge  wonld  be  to  pnt  an  inequality  of  burden 
upon  the  States  which  paid,  unless  they  in  turn  were  in  some  way  relieved.  This 
the  bill  proposes  to  do  by  repaying  to  them  the  sums  received  from  thera.  Assuming 
that  the  tax  was  lawful,  and  the  collection,  as  far  as  made,  was  walranted.  this,  apart 
from  the  circumstances,  would  be  a  proposition  to  donate  to  the  States  surplus  moneys 
of  the  United  States — a  proposition  which  I  should  not  favor.  But,  as  connected 
with  the  proposition  to  discharge  from  onerous  and  needless  liability  one  portion  of 
the  people,  it  takes  on  a  different  character:  it  is  presented  as  an  adjustment  be- 
tween different  bodies  of  the  people,  and  is  worthy  of  acceptation.  Indeed,  it  would 
be  unjust  to  the  people  of  the  loyal  States  to  release  the  people  of  the  once  insurrec- 
tionary States  from  their  liability  without  refund iug  to  the  former  the  sums  paid  by 
them,  and  there  are  analogies  in  the  legislation  of  Congress.  Acts  have  been  passed 
refunding  to  States  moneys  raised  by  them  for  the  raising,  arming,  and  equipping  of 
troo)>8  for  the  Army  of  the  United  States  in  the  civil  war,  and  for  making  other  re- 
funds of  like  character.  The  purpose  of  laying  this  direct  tax  was  to  aid  in  the  ultimate 
payment  of  the  extraordinary  expenses  of  the  Government  caused  by  the  civil  war. 
The  raising,  arming,  and  equipping  of  troops  by  the  States  served  to  keep  down  those 
expenses  for  the  time.  It  was  a  voluntary  act  upon  the  part  of  the  States.  There  is 
DO  violation  of  principle  or  fundamental  law  in  repaying  to  the  States  from  the  funds 
of  the  United  States  the  cost  thereof.  The  purpose  and  effect  of  this  bill  is  not  so  un- 
like in  nature  to  that  as  not  also  to  be  freed  from  the  objections  to  a  bald  distribution 
among  the  States  of  what  are  called  the  surplus  revenues  of  the  United  Stat«  s. 

'*  Under  the  peculiar  facts  of  the  case,  and  as  it  is  not  likely  to  become  a  precedent 
for  other  disposals  of  Federal  moneys,  my  judgment  is,  that  the  proposed  measure  is 
a  good  one.  It  is  true  that  exactly  equal  Justice  cannot  be  done  in  carrying  out  the 
proposition  of  the  bill.  Thus,  in  some  of  the  Southern  States  the  tax  was  to  some  ex- 
t<*nt  enforced.  Tax  sales  were  made  of  pieces  of  real  estate  in  instances  for  less  than 
the  valne  of  them.  Only  the  surplus  of  purchase-money  over  the  tax  and  charges  has 
been  available  to-the  owners,  and  they  have  lost  the  difference  between  that  and  the 
total  of  the  pnrchase-money,  and  between  the  purchase-money  and  the  real  value. 

*'0n  the  other  hand,  in  most,  if  not  all,  of  the  Northern  States  the  payment  to  the 
United  States  of  the  tax  was  assumed  by  the  State  government,  which  collected  the 
amount,  of  ita  own  people,  in  its  own  tax-levy.  Of  course,  in  the  changes  of  citizen- 
ship and  of  ownership  of  taxable  property,  while  a  repayment  into  the  State  treasury 
will  tend  to  reduce  the  amount  of  State  tax,  it  will  not  inure  to  the  benefit  of  some 
of  those  who  in  1861  were  tax-payers.  But  these  failures  of  full  and  general  cunipen- 
satiou  in  dealing  with  transactions  so  long  past  must  ensue,  and  are  not  to  be  poten- 
tially urged  against  proposed  measures  which  in  the  main  do  work  equal  benoht. 

*'  It  is  worthy  of  consideration,  too,  whether  this  is  not  a  suitable  occasion  to  deal 
with  the  matter  of  the  Federal  surplus  moneys  deposited  or  to  be  deposited  with  the 
SUtes  by  the  act  of  1836.     (5  Stats,  at  Large,  55,  *207.) 

"  Why  may  not  those  States  which  made  payment  of  their  portion  of  the  direct  tax 
under  the  act  of  1861  be  debited  in  the  settlement  proposed  by  the  bill  before  your 
committee  with  the  amount  of  that  deposit  made  with  them,  and  be  paid  the  balance, 
and  thus  the  liability  to  the  United  States  under  the  deposit  act  be  extinguished  f 

"Thus  the  anomalous  state  of  things  existing  under  the  last-named  act  would  be 
ended,  so  far  as  those  States  are  concerned. 

"It  is  trne  that  some  of  the  States,  as  Virginia  and  Arkansas,  for  instance,  may 
not  have  received  their  full  proportion  of  theileposit  fund  of  18:)6;  and  it  is  trne  that 
in  remitting  the  liability  of  the  States  to  repay  the  deposit  with  them,  there  will,  as 
to  some  of  them,  be  no  claim  for  a  refund  under  this  bill  against  which  that  liability 
may  be  set  off;  and  that,  therefore,  complete  equality  of  benefit  and  burden  may  not 
be  realized.  It  is  well  to  con^tidcr,  however,  whether,  inasmuch  as  it  is  desirable  that 
the  relation  of  creditor  and  debtor  between  the  United  States  aud  the  States  be  closed, 
it  should  not  be  done  at  this  favorable  opportunity,  though  at  the  sacrifice  of  com- 
plete equality. 

''In  connection  herewith,  I  refer  to  the  5iM  section  of  the  direct  tax  act  (see  12 
Stats,  at  Large,  pp.  311,  312),  and  suggest  that  there  may  be  instances  in  which  the 
principle  of  that  section  may  be  applied. 

"I  also  inclose  herewith  a  communication  to  me  from  the  First  Comptroller  of  the 
Treasury,  which  presents  views  in  accord  with  some  of  those  expressed  by  me,  and 
KJves  tables  of  value,  and  a  draft  of  a  bill;  and  to  this  communication  I  ask  atten- 
tion. 

Very  respectfully, 

**CHAS.  J.  FOLGER, 

'*  Secretary.'' 
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IN  THE  MATTER  OF  THE  CONSTRUCTION  OF  THAT  PART  OF  THE  DEFI- 
CIENCY-APPROPRIATION-ACT  OF  JULY  7,  1H84  (23  STAT.,  239),  WHICH 
APPROPRIATES  *'TWO  THOUSAND  ONE  HUNDRED  AND  NINETY  DOL- 
LARS, OR  SO  MUCH  THEREOF  AS  MAY  BE  NECESSARY"  *'T0  PAY  DOC- 
TOR D.  M.  BURGESS  IN  FULL  COMPENSATION  FOR  SERVICES  •  •  * 
FROM  JULY  FIFTEENTH,  EIGHTEEN  HUNDRED  AND  EIGHTY-TWO,  TO 
JUNE  SECOND,  EIGHTEEN  HUNDRED  AND  EIGHTY-THREE,  AT  THE 
RATE  OF  TWO  THOUSAND  FIVE  HUNDRED  DOLLARS  PER  ANTsTTM."- 
BURGESS'S  CASE. 


The  defieiency-appropriation-act  of  July  7,  1884(23  Stat.,  239),  appropriates  ''two 
thousand  one  huiidnHl  and  ninety  dollars,  or  so  luuch  thereof  aa  may  be  necej^^nry'* 
*'  to  pay  Doctor  D.  M.  Bnr«;ess  in  full  compensation  for  services  rendered  by  liiw 
as  health  inspector  at  Havana,  Cuba,  from  July  tifteeuth,  eighteen  hundred  aud 
eighty-two,  to  Jnno  socond,  eighteen  hundred  and  eighty-three,  at  the  rate  of 
two  thousand  five  hundred  dollars  per  annum."  Said  sum  of  $2, 190  differs  from 
the  amount  computed  at  the  rate  and  for  the  time  siiecified. 
Held  : 

1.  The  sum  specifically  appropriated  does  not  control  or  limit  the  amount  to  be  paid. 

2.  The  amount  to  be  paid  is  to  bo  ascertained  by  computing  compensation  at  Ihe  rati 

of  $'^,r»UO  per  annum  for  the  period  from  July  15,  188*2,  to  June  2,  18S3. 

3.  Tlie  general  rule,  in  the  absence  of  all  other  controUiug  circumstances,  is,  that,  in 

a  statute,  time  is  to  be  computed  from  a  si)ecified  day  to  a  8ubse<iuent  sp»*(iii»Hi 
date,  by  excluding  the  first,  and  including  the  last,  named  date. 

4.  But  this  g(;neral  rule  may  be  controlled  by  ofhcial  facts  and  circumstances  known, 

or  legally  presumed  to  be  known,  to  Congress  at  the  time  when  the  statute  wm 
passed. 

5.  Jordan's  oa.si^  (3  Lawrence,  Compt.  Dec,  274;  8.  c  ,  4  id.,  586),  re-affirmed. 

G.  The  mwdes  of  computation  for  compensation  of  officers  and  employes  of  the  United 
States  exi>lained. 

7.  Statutes  are  to  "be  construed  with  reference  to  the  usages  of  the  Treasury  Depart- 
ment." 

Tlie  deficiency  appropriation-act  of  uly  7,  1884  (23  Stat.,  239),  C4)n 
tains  an  appropriation,  as  follows: — 

*'T()  i)ay  Doctor  1).  M.  Bnrg:ess  in  fnll  compensation  for  services  ren 
(lered  by  liiin  as  liealth  inspector  at  Havana,  Cuba, /rom  July  fifteenth, 
eighteen  liuiulred  and  eiglity-two,  to  June  second,  eighteen  bunilreii 
and  eighty  three,  at  the  rate  of  two  thousand  five  hundred  dolhirs  prr 
anyium,  two  thousand  one  hundred  and  ninety  dollars,  or  so  iniich 
thereof  as  may  be  necessary." 

If  Dr.  lUugess  is  entitled  to  conuH»nsatiou  at  ihe  rate  of  two  thousand 
five  hundred  diAUiVi^  per  annum  ^\  ^^  from  July  fifteenth,  ei gjh teen  hun- 
dred atnl  ei<ility-tw(),toJunesecond,  eighteen  hundred  and  eighty-three", 
to  he  cfnuputcd  hij  the  month  and  fraction  of  a  month,  there  are  four  n\ode$ 
in  wliich  siicli  compensation  may  be  considered: 

1.  If  both  (bites  named  are  included,  the  amount  is  62,211.45. 

2.  If  both  dates  are  excluded^  the  amount  is  $2,197.79. 

3.  If  the  tirst  named  date  is  excluded,  and  the  last  included,  iIk* 
amount  is  $2,204.73. 
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4.  If  tbe  first  named  date  is  incladed,  and  the  last  exclnded,  the  atnoant 
is  $2,204.51.  If  the  compatation  is  to  be  made  by  the  "  Government  Sal- 
ary Tables,^  the  amounts  for  the  four  periods  above  mentioned  in  their 
respective  order  will  be  (Ist)  $2,212.63,  (2d)  $2,198.97,  {3d)  $2,205.84, 
(4th)  $2,205.76. 

The  first  computation  is  made  by  dividing  the  year  into  12  months, 
and  tbe  months  into  sncU  a  number  of  parts  as  there  are  days  in  it;  so 
that  a  month  is  one  twelfth  of  the  whole  year,  and  a  day  one-thirtieth, 
or  one  thirty-first,  &c.,  of  the  month,  according  to  the  number  of  days 
in  it.  Thns,  for  ten  entire  months  there  are  ten  twelfths  of  $2,500,  which 
are  $2,083.33 ;  for  17  days  of  July  there  are  seventeen  thirty  firsts  of 
one-twelfth  of  $2,500,  which  are  seven  teen-thirty  firsts  of  $208.33,  which 
are  $114.24;  andfor2day8of  June  there  are  two-thirtieths  of  one  twelfth 
of  $2,500,  which  are  twothirtieths  of  $208.3:J,  which  are  $13.aS— making 
a  total  of  $2,211.45  for  ten  months,  seventeen  days  of  July.  18S2,  and 
two  days  of  June,  1883. 

The  second  computation  is  made  by  dividing  the  year  into  quarters, 
and  the  quarter  into  as  many  p.irts  as  there  are  days  in  it;  so  that  a 
quarter  is  one-fourth  of  the  whole  year,  a  month  thirty-,  or  thirty-one 
&c.,  ninetieths,  or  ninety-firsts,  &c.,  of  the  quarter,  according  to  the 
number  of  days  in  the  month  and  in  the  quarter,  and  a  day  one-nine- 
tieth, or  ninety-first,  &c.,  of  a  quarter.  Thus,  in  the  instance  before  us, 
•jhere  are  two  entire  quarters,  the  fourth  and  first,  which  are  two  one- 
fourths  ($025)  of  the  year  ($2,500),  which  are  $1,250;  two  months  ( Au- 
gust and  Sei)tember)  of  the  third  quarter,  which  are  sixty-one  ninety  see* 
ondsof  the  quarter,  which  are  $414.40;  two  months(  April  and  May)  of 
the  second  quarter,  which  are  sixty-one  ninety-firsts  o  the  quarter,  which 
are  $419 :  seventeen  days  of  July  of  the  third  quarter,  which  are  seven- 
teen thirty-firsts  of  the  thirty  one  ninety  secondsof  thequarter,  which  are 
$115.49  ;  and  two  days  of  June  of  the  second  quarter,  which  are  two-thir- 
tiethsof  the  thirty  ninety-firsts  of  the  quarter,  which  are  $13.74 — making 
a  total  of  $2,212.63,  when  both  dates  are  included. 

The  second  mode  of  comi)utation  is  employed  mostly  in  the  Depart- 
ments for  the  payment  of  employes,  and  the  first  mode  is  used  for  the 
payment  of  temporary  or  irregular  employes  outside  of  the  city  of  Wash- 
ington and  the  Department  buildings.  Whereas,  an  employe  would 
obtain  the  same  amount  of  salary  for  a  year,  or  for  a  quarter,  by  either 
method  of  computation,  yet,  the  monthly  payments  by  the  two  methods 
described  would  not  be  the  same  ;  since  the  months  contain  an  unequal 
number  of  days,  which  are  taken  into  account  by  the  second  mode  of 
computation.  Thus,  by  the  first  method  $208.33  is  the  amount  of  com- 
pensation due  to  an  employ^  at  $2,500  per  annum  for  the  month  of 
January,  1883,  being  one- twelfth  of  a  year  ($2,500);  and  by  the  second 
method  $215.30  is  the  amount  due  to  him,  for  the  same  month,  being 
thirty-one  ninetieths  of  the  first  quarter  ($625).  Dr.  Burgess  had  been 
in  the  service  of  the  National  Board  of  Health  as  Health  Ins])ector  at  Ha- 
vana, Cuba,  and  was  paid  for  bis  services,  to  and  including  July  15,  1882. 
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For  want  of  an  appropriation  to  further  employ  him  he  was  notified 
that  there  was  no  authority  to  continue  him  in  the  service;  bat  at  the 
request  of  a  consular  officer  he  did  continue  in  service  to  and  including 
June  2,  1883  j — hence,  the  appropriation  made  by  the  deficiency-act  of 
July  7,  1884  (23  Stat.,  239). 

The  First  Comptroller  is  asked  to  decide  what  sum  shall  be  by  appro- 
priation-warrant carried  to  the  credit  of  said  appropriation. 


Decision  by  William  Lawbknce,  First  Comptroller. 

This  case  presents  several  questions: 

I.  If  the  sum  of  $2,190,  named  in  the  deficiency-act  controls  the  ap- 
propriation, and,  so,  limits  the  amount  to  be  paid,  no  further  inquiry 
can  be  made:  but  it  has  been  decided,  in  principle,  that  such  sum  doed 
not,  and  that  any  error  therein  may  be  corrected,  and  the  true  amount 
ascertained,  according  to  the  actual  intention  of  Congress,  if  the  act 
gives  tlie  means  of  doing  so  (Jordan's  case,  3  Lawrence,  Compt  Dec., 
274;  s.  c,  4  iflf.,  586;  California  case,  ante,  333).  The  deficiency  act  of 
July  7,  1884  (23  Stat.,  239),  does  furnish  such  means.  It  declares  a 
purpose  to  pay  Dr.  Burgess  compensation  for  services,  "at  the  rate  of 
two  tliousaud  five  hundred  dollars  per  annum",  for  the  period  "from 
July  fifteenth,  eighteen  hundred  and  eighty-two,  to  June  second,  eight 
een  hundred  and  eighty- three".  Thus,  the  act  has  a  manifest  purpose, 
to  authorize  pay  men  t  at  a  rate,  and/or  a  period  ^  clearly  specified.  Either 
this  rate  for  the  period  mentioned,  or  the  sum  specificjdly  appropriated, 
is  to  be  ignored.  The  statute  should  be  so  construed,  if  i>ossible,  as  to 
give  some  efl'ect  to  every  clause  and  word  thereof.  The  provision  fix- 
ing a  rate  and  period  of  compensation  has  a  clear  purpose.  It  furnisbe:? 
the  basis  on  which  Congress  intended  to  act  in  determining  the  amount 
of  compensation.  No  reason  can  be  assigned  for  ignoring  this  clearly 
defined  basis,  or  for  nullifying  the  words  used  to  express  it.  A  rciison 
can  be  given  for  ignoring  the  specific  sum  appropriated  in  the  act.  The 
fact  that  a  basis  for  ascertaining  the  amount  to  be  paid  is  given  in  the 
act,  shows  that  the  sum  appropriated  was  not  intended  to  be  an  arbi- 
trary one,  but  was  to  be  fixed  by  a  prescribed  rule.  But  there  is  a  pal- 
pable error  in  the  ainoulit  si)ecitied,  as  judged  by  any  mode  of  coustru- 
ing  the  words  presc-ribing  the  basis,  or  rate  and  period,  of  comi>en8ation. 
The  rate  and  i)eri()d  prescribed  must,  therefore,  control  the  eri-or  in  the 
specific  amount  api>ropriated.  This  view  is  strengthened,  rather  than 
weakened,  by  the  words  of  the  act — "or  so  much  thereof  as  maybe 
necessary."  They  recognize  said  rate  and  period  as  the  means  of  ascer 
taining  the  true  result,  and  are  eipiivaleut  to  saying  that  the  amount 
to  be  paid  is  so  mucli  as  is  necessary  on  the  basis  prescribed.  The 
words  mentioned,  literally  construed,  might  imply  that  only  a  part  of 
the  gross  sum  appropriated  would  be  necessary;  if  so,  this  only  shows 
that  the  deficiency  act  did  not  fix  an  absolute  sum,  but  left  the  amonnt 
o  be  determined  by  conii)utation — which  is  precisely  what  said  act  doe«. 
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Id  fiicty  the  expression  above qaoted  is  vk  formula  freqaently,  if  not  gen- 
erally, employed  in  appropriation  acts,  sometimes  withont  any  special 
neoessity  for  it,  and  can  have  but  little  controlling  weight  in  construing 
saeh  acts.  It  is,  therefore,  held,  that  the  amount  appropriated  is  to  be 
determined,  not  by  the  sum  specifically  named  in  the  act,  but  by  the 
basis,  or  rate  and  period,  of  compensation  prescribed  therein. 

II.  The  more  difficult  question  to  decide  is,  whether  both  dates  named 
in  the  act  are  to  be  included  or  excluded  in  the  computation,  or  whether 
only  one  is  to  be;  and  if  so,  which  onef  In  Sheets  v,  Selden's  Lessee 
(2  Wall.,  190),  Field,  J.,  said  that  :— 

^^The  general  curi*ent  of  the  modern  authorities  on  the  interpretation 
of  contracts,  and  also  of  statutes,  where  time  is  to  be  computed  from  a 
particular  day  or  a  particular  event,  *  *  *  is  to  exclude  the  day 
thas  designated,  and  to  include  the  last  day  of  the  specified  peiiod.'^ 
(Cornell  r.  Monltou,  3  Den.,  16;  Bigelow  r.  VVillson,  I  Pick.,  485;  Ar- 
DoUl  and  others  v.  The  United  States,  9  Crancb,  104 ;  Connor  r.  Peiigh's 
Lessee,  18  flow.,  394;  Board  of  Commissioners  v.  Gorman,  19  Wall., 
661;  Bishop,  Written  Laws,  105-111,  218;  Sedgwick,  Construction  Stat, 
and  Const.  L.,  2d  ed.,  356;  Bouvier,  Law  Die,  Title  "Time";  Lawson, 
Concordance,  Title  "  Time",  356.) 

It  may  be  regarded  as  settled,  that  there  is  no  absolute  rule  for  de- 
termining whether,  in  cases  such  as  this,  either,  or  both,  of  the  dates 
named  are  necessarily  to  be  included  or  excluded.  The  intention  is  to 
be  gathered  from  all  the  permissible  sources  which  may  aid  construc- 
tion, including  the  surrounding  facts  and  circumstances  (2  Parsons,  Con- 
tracts, 6th  ed.,  662,  citing  Pugh  v.  Duke  of  Leeils,  2  Cowp.,  714).   . 

The  deficiency-act  of  July  7,  1884  (23  Stat,  239),  was  passed  by  Con- 
gress iu  view  of  the  facts  that  Dr.  Burgess  had  been  in  service,  and 
was  paid  therefor,  to  and  including  July  15, 1882,  and  that  he  was  con- 
tinuously in  service  after  that  date  to  and  including  June  2,  1883.  He 
is,  therefore,  entitled  to  payment  for  the  period  of  service,  322  days, 
commencing  with  July  16,  1882,  at  the  rate  of  $2,500  per  annum,  the 
amount  of  which  payment,  being  $2,204.73,  is  to  be  computed  according 
to  the  usual  method  for  officers  or  employes  not  connected  with  an 
Executive  Department  in  Washington.  It  is  to  be  presumed  that  Con- 
gress intended  payment  to  be  made  iu  accordance  with  the  usage  which 
prevails  as  to  such  officers  or  employes  generally  (5  Op.  Att.-Gen..  187, 
190,  217, 218, 5'  2).  Oonsuetudo  loci  est  observanda  (Broom.  Legal  Max., 
7th  ed.,  918).  A  statute  "should  be  construed  with  reference  to  the 
adages  of  the  Treasury  Department"  (United  States  r.  Bailey,  9  Pet, 
238). 

III.  Since  the  claimant  is  entitled  to  compensation  for  322  days,  com- 
mencing with  July  16,  1882,  and  ending  with  June  2,  1883,  there  are 
three  modes  of  making  the  computation  at  the  rate  of  $2,500  per  annum : 

1.  In  literal  exactness,  the  compensation  for  322  days  at  $2,500  per 
annum  will  be  $2,205.47||,  as  determined  by  proportion — 365  :  322  :: 
$2,500  :  $2,205.47^.  As  the  fraction  of  a  cent,  thus  produced,  is  more 
than  one-half  of  this  one-hundredth  part  of  the  unit  of  value,  the  true 
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sum  to  be  paid,  if  this  basis  could  be  adopted^  would  be  $2,205.48,  both 
because  the  law  recognizes  no  fraction  of  a  cent,  not  having  provided 
any  coin  or  other  lejxal  tender  below  one  cent  (Rev.  Stat.,  3515),  and 
because  of  the  maxim,  de  7ninimis  non  curat  lex.  This  mode  of  eompn- 
tation,  in  the  absence  of  any  usafje  on  the  subject,  is  the  legal  one  in 
transactions  between  private  parties,  involving  questions  like  that  now 
under  consideration.  But  such  mode  has  never  been  adopted  by  the 
Government. 

2.  The  second  mode  of  payment  is  by  dividing  the  year  into  twelve 
equal  parts  representing  the  months.  Under  this  mode  the  same  sam 
is  paid  for  a  mouth  of  2S,  29,  30,  or  31  days.  The  President  and  Mem- 
bers of  Congress  are  paid  thereunder,  with  modifications  for  convenience 
as  to  fractional  parts  of  a  dollar.  Thus,  Members  of  Congress  are  paid 
$417  a  month  for  two  months,  and  $416  for  the  succeeding  month,  and 
so  on  through  the  year,  aggregating  the  annual  salary  of  $5,000.  Under 
the  legislative,  executive,  and  judicial  appropriation-act  of  July  7,1884 
(23  Stat.,  102),  the  Senate  Reporter  is  i)aid  in  the  same  way.  Si*ction 
55  of  the  Revised  Statutes  makes  special  provision  a«  to  the  salaries  of 
the  Chaplains  of  the  two  Houses  of  Congress.  Under  the  mode  stated, 
in  case  of  death,  resignation,  or  removal,  fractions  of  a  month  are  com- 
puted by  dividing  the  monthly  salary  into  as  many  parts  as  there  are 
days  in  the  month,  and  payment  is  made  on  this  basis  for  the  actual 
days  of  service.  The  statute  requires  the  salaries  raeutioned  to  be  paid 
monthly  (Rev.  Stat.,  38,  55,  153,  154,  3022).  This  rule  is  adopted  gen- 
erally in  paying  temporary  oflScers  and  irregular  employes  not  immedi- 
ately connected  with  the  Executive  Departments  in  Washington  City, 
who  do  not  receive  annual  or  quarterly  salaries,  and,  so,  is  the  rule  in 
this  case.  A  statute  may  "  be  expounded  with  reference  to  a  general 
usage"  (Bishop,  Written  Laws,  104;  Love  r.  Hinckley,  1  Abb.,  Adm., 
430;  Delaplane  r.  Crenshaw  and  Fisher,  15  Gratt.,  437 ;  Hardcastle, 
Statutory  Law,  GO;  Sedgwick,  Construction  Stat,  and  Const.  L.,  2ded., 
215;  United  States  Bank  r.  Halstead,  10  Wheat.,  63).  This  is  on  the 
principle  that  a  known  and  general  usage  is  as  much  a  part  of  the  stat- 
ute, when  not  in  oj)position  to  its  words,  as  if  therein  incorporated 
(Murdock's  A])peal,  ante  314) — the  same  principle  by  which  in  contract! 
*' incidents"  are  ^Mnnexed"  by  usage  (1  Greenleaf.  Ev.,  §  294). 

3.  A  third  mode  of  computation  is  that  adopted  in  the  *'  Government 
Salary  Tables"  and  explained  above.  It  is  in  general  use  in  the  Execa- 
five  l)ei>artments  in  ])nying  the  oflicers  and  employ<^s  therein.  It  is  also 
employed  in  paying  nearly  all  of  the  officers  and  employiSs  of  the  two 
Houses  of  Congress,  and  in  paying  the  judges  of  the  United  State* 
courts,  and  all  officers  and  emi)loyes  entitled  by  law  to  fixed  aimualor 
quarterly  salaries.  The  usage  adopted  by  the  "Government  Siiliuy 
Tables,"  doubtless  grew  up  under  the  ''A(^t  for  establishing  the  Salaries 
of  the  Executive  Officers  of  the  Government,  with  their  Assistants  and 
Clerks," approved  September  11, 1789  (I  Stat.,  07),  which  prescriheti** an- 
nual salaries.  ])ayable  quarterly  at  the  Treasury'  of  the  United  States" 
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for  the  officers  and  employes  of  all  the  Execative  Departments.  See  act 
of  March  2, 1799  (I  Stat,  730).  The  act  of  September  11,  1789,  has  not 
been  incorporated  in  the  Kevised  Statutes,  and  is  reganled  as  obsolete 
(I  Stat.,  XVII).  Under  that  act  the  salary-year  was  divided  into  four 
quarters  representing  three  months  each,  and  an  equal  amount  of  the 
salary  was  x)aid  for  each  quarter,  although  the  quarters  did  not  contain 
an  equal  number  of  days.  Since  said  act  was  passed,  various  statutes 
have  been  enacted,  providing  for  monthly  payments  (Rev.  Stat,  38, 153, 
160, 200,  234),  so  that  the  original  reason  for  the  rule  in  the  ''  Govern- 
ment Salary  Tables,''  as  a  general  regulation,  no  longer  exists.  In  cer- 
tain instances,  by  virtue  of  section  3622  of  the  Revised  Statutes,  author- 
ity has  been  given  to  some  disbursing  officers  to  render  their  accounts 
quarterly,  though  they  are  generally  rendered  monthly.  There  is  no 
provision  fixing  the  time  for  paying  the  salaries  of  clerks  and  employ^Js 
in  the  Executive  Departments,  except  infereutially  from  section  3622  of 
the  Revised  Statutes. 

Thus,  a  usage,  which  grew  up  under  the  act  of  September  11,  1789^ 
has  survived  the  reason  upon  which  such  usage  originated.  But  it  has 
now  been  so  long  continued  that  it  has  become  a  rule  of  property,  and 
it  is  not  expedient  to  change  it.* 


•The  following  is  the  title  of  the  **  Government  Salary  Tables"  now  in  use  : — 

•'Government  Salary  Tables  Adopted  by  The  ComptroUing  Offircrs  of  The  Tivasury 
Department,  for  nse  in  The  Payment  of  Persons  in  Civil  Employments  who  Receive 
Annual  or  Quarterly  Salaries.  Compiled,  Under  The  Direction  of  the  Chief  Clerk  of 
The  Treasury  Departmeut,  by  David  8.  Green.  Washiugtou,  Government  Printing 
Office,  lb72.»' 

When  this  table  was  prepared,  a  regulation  was  prescribed,  as  follows : — 

**  Treasury  Departmknt,  July  \,  1872, 

''The  following  salary  tables  are  prescribed  as  the  rule  for  paying  persons  in  civil 
employments  who  receive  annual  or  quarterly  salaries.  This  order  will  take  eflfect 
from  and  after  June  IM),  1872,  and  all  disbursing  officers  aud  agents  will  make  their 
pay-rolls  and  render  their  accouuta  accordiugly. 

"R.  W.  TAYLER, 

'*  First  Comptroller. 
"J.  M.  BROOHKAO, 
,  *^Sfcond  Comptroller, 

•*W.  T.HAINES, 

**C9mrH\99\oner  of  Cu»tom». 
Annroved  * 

"GEORGE  8.  BOUTWELL, 

"  Secretary.** 
The  salary  table  is  precedeil  by  a  notice,  as  follows: — 

NOTICK. 

To  avoid  incovenieoco  in  the  payment  of  monthly  salaries,  it  will  bo  observed  that 
in  these  tables  the  compntations  have  been  varied  in  the  monthly  divinion  of  the 
qnarters  to  conform  as  nearly  as  was  practicable  to  even  teLtlin  of  dollars. 

That  part  of  the  table  shonld  only  be  UHt^d  in  paying  salaries  by  the  month;  any 
annual  salary  paid  for  a  less  period  than  one  mouth  should  be  computed  from  the  per 
diem  column  of  the  proper  quarter. 

To  illustrate  this,  suppose  a  salary  of  $1,800  per  annum  is  to  be  paid  for  the  month 
of  Jane,  (30  days.)  This  will  be  found  in  the  tirsr  column,  on  page  ()7,  and  in  $148.30. 
Suppose,  however,  the  payment  is  to  be  made  for  the  month  of  May,  (31  days,)  and  "29 
days  in  June.  In  the  tirst  column  May  is  f  ir>3.40,  and  in  the  column  under  ** second 
quarter,''  29  days  is  |14.3.41,  or  $l53.404-|143.4l=$296.dl. 

The  mode  of  payment  adopted  by  the  order  of  Secretary  Boutwell  was  that  which 
had  always  exist«d  in  the  Treasury  Department. 
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The  appropriation-warrants,  as  to  the  item  referred  to  in  the  defi- 
ciency act  of  July  7y  1884  (23  Stat.,  239).  upon  which  the  decision  of  the 
First  Comptroller  is  asked,  will  specify  $2,204.73  as  the  proper  amount* 

Treasury  Department, 

First  Comptroller's  Office,  July  24,  1884. 


•The  following  regulation  is  in  force: — 

[General  orders  Ko.  33.] 

Headquarters  of  tub  Armt, 
Adjutant  General's  Office, 

Washingtun,  March  24, 1870. 

The  following  circular  from  the  office  of  the  Second  Comptroller,  Treasury  Depart- 
ment, containing  rules  for  the  computation  of  time  in  making  payments  to  empkn^* 
of  the  Goveninu'nt,  is,  by  direction  of  the  Secretary  of  War,  publitthed  for  theiofor- 
mat  ion  of  all  ccuicenied. 

The  rule  therein  laid  down  to  govern  payments  for  service  will  hereafter  apply  to 
Iiayments  for  commutation  of  quarters  and  fuel. 

[ClRCULAB.] 

Treasury  Department, 
Second  Comptkoller's  Office. 

jraahingtoiif  March  1,  1M>4. 

The  rules  for  tho  computation  of  time  in  making  payments  to  employes  of  theG^^T- 
ernment  having  been  ho  construed  as  in  many  cases  to  operate  unjustly  againbt  the 
Government,  the  following  have  been  adopted  and  will  be  observed,  when  applicable, 
in  all  paj'uients  made  hvreafter: 

1.  The  law  providing  comj>enKation  having  ignored  unequal  durations  of  months  by 
alloting  tho  same  pay  to  each,  and  the  pay  tables  having,  for  convenience,  Rubdiviilt'd 
each  month's  pay  into  thirty  eciual  parts,  thus  paying,  in  twelve  months  of  thirty  days 
each,  the  full  jsalary  provided  by  law  for  the  entire  year,  the  months  bhould  be  at^niiMd, 
in  con)])uting  ))ay,  as  they  are  by  law,  to  be  of  e(}ual  length,  a^ny  other  duratiuu  thin 
thirty  days  l)eing  ignore<l. 

2.  To  conform  with  the  foregoing,  to  secure  greater  accuracy  in  computation,  and  to 
save  the  trouble  and  delay  of  four  distinct  calculations  of  monthly  pay  in  hereaft-T 
computing  the  time  of  Ki-rvicH  of  Governnu^nt  ollicers  aud  employ<?s,  thirty  days  vi ill 
be  avSHumed  as  the  length  of  each  and  every  month  in  the  year. 

3.  For  any  full  mouth'K  sirvice  performed  by ])ersons  employed  by  the  Govenimtat 
at  a  stipulnteil  mnnthly  rate  of  conii)ensation  (or  yearly  salary,  if  paid  in  reg'.br 
monthly  or  bi-monthly  installments),  payments  will  bemadeat  such  stipulated  luouibly 
rate,  without  regard  to  the  number  of  days  the  months  paid  for  may  contain. 

4.  In  cases  when  the  service  commences  on  an  intermediate  day  of  the  month,  and 
thus  embraces  only  a  fractional  parttheroof,  thirty  days  will  be  assumed  to  constitute 
the  entire  duration  of  such  month,  whether  the  calendar  length  thereof  be  2J^,*il^'»''. 
or  'M  days,  and  pay  will  be  computed  accordingly. 

5.  When  the  service  tenniimtcH  at  an  intermediate  day  of  the  month,  and  heL^e 
embraccM  but  alractional  ])art  thereof,  the  whole  nnmberof  days  during  which  e«rM'< 
was  rendered  in  such  fractional  part  ot  a  month  will  be  allowed  in  making  psiyiueuf^ 

G.  For  convenience  in  calenlating  service  embracing  two  nr  more  month.-*,  orpart^-^f 
months,  but  one  fniction  will  be  made.  Thus,  from  the^lst  of  September  to  the  :ii^ib 
of  Noveml)er,  incluf<ive,  will  be  calculated  :  from  *21st  of  September  to  ^^i'th  Oti'd^r, 
iiiclunivt',  as  one  month;  from  October  *2l  to  November  *iO,  inchsivej  another  nion'h; 
and  from  'Jlht  to  *J.')tli  November,  iuclusivey  five  days — making  two  months  aud  fi^* 
days. 

7.  When  two  fractions  of  months  occur  in  any  account  for  service,  both  togftbf-r 
being  less  than  a  whole  month,  as  from  the  '21st  of  August  to  the  10th  of  8epteu:l'er, 
the  calculation  of  time  will  be  fnun  August  21  to  UO.inclusive  (ignoring  the  31st). J<:n 
days,  and  Iroin  the  1st  to  the  lOth  September,  inclusive,  ten  days — making  the  fiui* 
to  he  paid  lor  lw«  ntv  <lavs. 

H.  Service  commencing  in  February  will  be  calculated  as  though  that  montn  ton- 
tained  thntv  davs;  thus,  fr(Mu  Februarv  21  to  end  of  utonth,  inclusive,  teDd»y»«jJ 
be  allowed,  though  the  aitual  time  be  but  eight  or  nine  days;  prorided^  that  wren 
8er\ice  eoniniences  on  the  last  day  of  February,  payment  will  be  made  lor  only  one 
day  in  that  month. 
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9.  The  foregoing  ralee  do  not  apply  to  oommatfttioa  of  ratioos,  nor  to  laborers  em- 
ployed at  a  per  diem  allowance.  In  computing  them  the  actual  number  of  days  are 
to  be  aHcertaiued  and  allowed. 

10.  Laborers  employe<l  by  the  month,  and  actually  performing  their  first  day's  labor 
00  the  31st  day  of  any  month,  will  be  paid  for  that  day. 

11.  Soldiers  rendering  little  or  no  service  on  the  day  of  enlistroeot  or  discharge, 
payment  for  both  by  the  Qovernment  is  ui^just.  The  day  of  enlistment,  therefore, 
will  hereafter  be  allowed,  and  the  day  of  discharge  excluded. 

12.  Individual  pay  accounts  and  company  and  staff  pay-rolls  should  distinctly  specify 
the  exact  time  during  which  officers  actually  rendered  service,  under  authority  enti- 
tling to  pay,  in  the  grade  for  which  pay  is  claimed. 

13.  When  accounts  are  hereafter  rendered  for  service  stated  to  have  been  performed 
from  one  given  date  to  another,  one  of  the  days  named  will  be  excluded,  unless  it  is 
specified  or  clearly  shown  by  the  form  of  the  account  that  the  service  rendered  was 
inclusive  of  both. 

J.  M.  BRODHEAO, 

By  command  of  General  Sherman : 

E.  D.  TOWN8END, 

AdhUmni  Orasral. 
Official: 

A99i»imU  Atlfutant  Omeral. 
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IN  THE  MATTER  OF  THE  RIG  OF  CIRCUIT  COURT  COMMISSIONED 
TO  FEES  FOR  ADMINISTERING  AND  CERTIFYING  OATHS,  ATTACHED  TO 
VOUCHERS  OF  DEPUTY  UNITED  STATES  MARSHALS  IN  SUPPORT  OF 
CLAIMS  FOR  SERVICES  UNDER  THE  ELECTION  LAWS.— COMMISSIONER'S 
OATH-FEE  CASE. 


1.  Deputy  marshals  appointed  under  section  2021  of  the  Revised  Statutes  may  be  re- 

quired to  verify  their  chiims  for  compensation. 

2.  Tlie  Attorney-Generjil,  the  Secretary  of  the  Treasury,  or  the  First  Comptroller, 

has  authority  tQ  roquire  such  voriticatiou,  although  no  statute  requires  it. 

3.  The  oflScer  before  whom  such  claims  are  lawfully  verified  by  affidavit,  is  entitled 

to  a  fee  of  ten  cents  for  administering  each  oath,  and  fifteen  cent«  for  each  nfc- 
essary  jurat  or  certificate  of  the  fact  that  the  oath  has  been  administered. 

4.  In  Treasury  Department  practice  a  voucher  is  an  account  against  the  United 

States,  with  an  acquittance  thereon  executed. 

5.  In  the  case  of  claims  against  the  United  States,  which  are  by  (1)  law,  (2)  regula- 

tion, (3)  usage,  or  (4)  requirement  of  a  Comptroller,  to  be  verified  by  the  claim- 
ants, a  voucher  is  a  verified  claim  against  the  United  States  and  an  acqaittaoce 
thereon. 

6.  No  statute  expressly  gives  to  circuit  court  commissioners  anthority  to  admioi^ter 

oaths,  or  certify  affidavits  in  support  of  claims  against  the  United  States,  nor 
is  such  authority  incident  to  any  power  expressly  given  them  by  statute. 

7.  No  regulation  of  the  head  of  any  executive  department  has  given  authority  to  snch 

coniniissiouers  to  administer  oaths  or  certify  such  affidavits. 

8.  The  Attorney-General,  or  Secretary  of  the  Treasury,  has  authority,  by  regulation, 

to  authorize  such  commissioners  to  administer  such  oathd,  and  certify  sach  affi- 
davits. 

9.  Such  authority  may  exist  without  express  regulation  by  usage,  which  is  natiouil 

executive  common  law. 

10.  In  construing  the  Revised  Statutes,  reference  maybe  had  to  the  original  statute* 

from  which  they  were  taken. 

11.  Construction  given  to  the  Revised  Statutes,  sections  161,362, 36S,  (527, 623,727,72!?, 

828, 847,  848. 854, 045, 1014,  1042, 1778, 1878, 1982-1987, 2181, 3479, 3622,  4079-40^1, 
5270,  5271,  5296.  act,  Juno  23, 1874  (18  Stat.,  255,  sec.  6),  act,  February  22,  lt?73 
(18  Stat.,  333). 

12.  The  rule  stated  by  which  compensation  is  to  be  ascertained  for  services  of  clerki 

of  courts  (I)  for  administering  oaths  to  jurors  and  witnesses  to  prove  attondauca 
at  court,  (2)  for  entering  orders  of  court  for  their  payment,  and  (3)  for  certifio.it* 
to  a  marshal  to  authorize  payment  of  the  fees  of  jurors  and  witnesses. 

13.  The  effect  of  "  reference  statutes"  considered. 

November  0,  1883,  the  jadj^e,  holding  the  circuit  court  of  the  United 
States  for  the  southeru  district  of  New  York,  approved  three  accoaot* 
against  the  United  States  in  favor  of  John  A.  Shiekls,  a  commissioaer 
of  the  circuit  court  at  New  York  City,  **  for  administering  oaths  and 
making;  two  certificates,  ori«?inal  and  duplicate,  to  vouchers  for  payment 
to  special  deputy  marshals  at  the  con^^ressional  elections  of  ISSO  [and 
18SJ],  l)y  the  United  States  Marshal  of  this  district."  The  accounts  of 
the  commissioner  give  the  names  of  deputy  marshals  to  whom  oaths 
were  administered,  with  a  char^^^e  of  40  cents  in  each  instance  for  the 
services  mentioned.  One  account  is  for  $737.20,  for  deputies  for  the 
congjressional  election  in  New  York  for  1880 ;  one  for  $446.80,  for  the 
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election  of  1882 ;  and  one  for  $314,  for  the  same  year — making  in  all 
$1,198. 

The  depnty  marshals  were  appointed  under  the  authority  of  section 
2021  of  the  Revised  Statutes,  their  duties  are  prescribed  by  section 
2022,  and  their  compensation  by  section  2031.  They  are  paid  by  the 
proper  marshal,  in  discharge  of  his  duties  as  a  disbursing  officer  (1  Law- 
rence, Compt.  Dec.,  2d  ed.,  624,  App.,  Ch.  XV),  who  is  required,  by  the 
act  of  February  22,  1875  (18  Stat.,  333,  sec.  1),  to  take  duplicate  vouch- 
ers for  all  payments.  No  statute  specifically  requires  the  accounts  of 
the  deputy  marshals  to  be  sworn  to^  but  the  instructions  of  the  Depart- 
meut  of  Justice  to  the  marshal  for  the  Southern  District  of  the  State  of 
New  York,  say : 

^^  You  will  require  each  claimant  to  verify  his  claim  by  affidavit  that 
he  is  the  person  named  in  the  commission  when  you  pay  him  and  attach 
it  to  your  account  a«  a  toucher^  with  the  affidavit  made  by  him."  (Bev» 
Stat.,  362,  308;  Utah  case,  2  Lawrence,  Compt.  Dec.,  2d  ed.,  563.) 

November  20, 1883,  the  First  Auditor  allowed  the  claimant  $1,498* 
The  question  is  presented  :  whether  the  First  Comptroller  can  properly 
certify  this  balance  in  favor  of  the  Commissioner. 

J.  J/.  Deuel^  in  a  similar  case,  before  the  First  Comptroller,  submitted 
an  argument,  as  follows : 

^^For  the  service,  the  following  charge  is  made  for  each  person  sworn: 

Administering  one  oath 10c. 

Certificate  or  jurat  to  original 15c. 

Certificate  or  jurat  to  duplicate 15c. 

LAW.  40c. 

There  can  be  no  dispute  as  to  the  first  item,  the  language  of  the  stat- 
ute, section  847,  being  *  For  administering  an  oath  ten  cents.'  To  give 
value  and  permanence  to  the  oath,  the  commissioner  must  attach  a 
jurat,  the  definition  of  which,  according  to  Bouvier  is,  *That  part  of 
an  affidavit  where  the  officer  certifies  that  the  same  was  sworn  before 
him.'  Section  847  does  not  mention  certificate  by  name,  but  the  seventh 
paragraph  reads:  'For  issuing  any  warnint  or  writ,  and  for  any  other 
service,  the  same  compensation  as  is  allowed  to  clerks  for  like  services.^ 

Turning  to  section  828,  '  clerks'  fees,*  and  in  the  eighth  paragraph  that 
officer  is  allowed,  for  making  any  certificate,  for  each  folio,  fifteen  cents. 

The  term,  'folio,'  means  one  hundred  words  and  the  jurat  or  certifi- 
cate contains  many  less  than  one  hundred  words.  But  section  854^ 
where  the  document  is  less  ihan  fifty  words,  makes  it  one  folio. 

The  original  and  dupliciite  oath  were  each  signed  by  the  payee  and 
were  each  certified  by  the  commissioner.  There  were  then  two  certifi- 
cates or  jurats  at  fifteen  cents  each. 

The  foregoing  views  have  been  sustained  by  the  courts. 

In  the  case  of  'The  schooner,  F.  Merwin,'  in  the  district  court  of  the 
United  States  for  the  Southern  District  of  New  York,  the  precise  ques- 
tion of  oath  and  jurat  came  before  Judge  Choate,  who  used  the  follow- 
ing language:  'The  charge  for  5  oaths  at  10  cents  and  5  jurats  at  15 
cents  is  objected  to,  on  the  ground  that  the  fee  of  ten  cents  for  admin- 
istering an  oath  includes  the  service  of  the  clerk  in  making  the  certifi- 
cate of  the  administration  of  the  oath — the  jurat.     I  think  the  charge  ia 
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correct.  The  fee  bill  allows  ten  cents  for  administering  the  oath.  It 
allows  fifteen  cents  for  making  a  certificate.  The  two  services  are  di» 
tinct,  and  are  both  here  rendered.'  (10  Benedict,  District  Court  Re- 
ports, 405.) 

The  items  charged  and  the  amounts  thereof  being  correct,  the  ques- 
tion, wliether  it  is  chargeable  against  the  United  States,  remains  to  be 
<3onsidered. 

Section  2021  of  the  Kevised  Statutes  make<  provision  for  the  appoiot- 
ment  of  special  deputy  marshals  for  election  purposes,  their  com|>ens&* 
tion  being  fixed  by  section  2031,  as  follows:  '  And  there  shall  be  al 
lowed  and  paid  to  each  supervisor  of  election,  and  each  special  deputy 
marshal  who  is  appointed  and  performs  his  duty  under  the  preceding: 
provisions,  compensation  at  the  rate  of  five  dollars  per  day  for  each  day 
he  is  actually  on  duty,  not  exceeding  ten  days.'  •  •  •  The  mann^ 
of  paying,  or  through  whom  paid,  is  not  specially  provided  for  by  stat- 
ute. They  are  paid  by  the  marshal,  who  by  statute  is  compelled  to  ob- 
tain vouchers  in  duplicate — the  duplicate  being  filed  in  court  when  his 
accounts  are  approved  by  the  judge  and  the  original  transmitted  to  the 
Department  at  Washington.  [Act,  February  22,  1875, 18  Stat,,  333.1 
The  expense  of  executing  this  voucher  should  not  be  borne  by  the  offi 
<;er  or  person  entitled  to  the  pay: 

(1)  Because  it  is  not  executed  for  his  benefit  or  advantage, 

(2)  Because,  if  paid  by  him,  he  would  receive  less  than  the  statutory 
per  diem, 

(3)  Because,  in  other  instances  of  parties  entitled  to  a  per  diem^  the  ex- 
pense of  executing  a  voucher  is  borne  by  the  United  States. 

With  equal  propriety,  these  men  might  be  charged  with  the  expense 
of  printing  or  preparing  the  voucher  or  with  the  percentage  allowed  the 
marshal  as  a  disbursing  officer.  The  statute  gives  them  five  dollars 
per  day,  and  they  are  entitled  to  the  whole  of  it.  If  the  government, 
for  its  own  protection  and  its  own  conscience,  requires  the  execution  of 
a  voucher,  it  must  bear  the  expenses. 

The  custom  and  practice,  in  other  instances,  where  parties  are  enti- 
tled to  SLper  diem,  in  which  the  government  pays  the  whole  expense  of 
executing  the  voucher,  furnish  a  precedent  for  the  payment  here.  Sec- 
tion 848  fixes  the  per  diem  of  a  witness  at  $1.50.  A  witness  is  required 
to  attend  and  give  evidence  for  the  United  States  before  a  commis- 
sioner, in  a  criminal  case.  Before  he  can  obtain  his  per  diem^  he  must 
execute  a  voucher,  wherein  he  makes  oath  to  his  attendance  and  to  his 
mileage.  The  expense  is  always  borne  by  the  Government  and  the  ac- 
counting officers  of  the  Department  have  always  allowed  the  same  to 
commissioners  on  the  presentation  of  their  accounts.  A  simihir  praitice 
is  observed  as  to  the  ])ayment  of  jurors.*     Each  of  these  is  paid  by  the 

*  III  these  cast's  the  clerks  of  courts  receive  ten  ceutti  for  admin  ist'tiriD^  the  oath  prov- 
inj^  the  attendance  of  each  juror  and  witness.  The  usage  is  not  to  require  an  affldarit, 
and  lience  no  feci  is  charged  for  a  jurat.  A  fee  is  charged  by  the  clerk  for  makm^ 
report  to  the  court  of  witnesses  sworn,  and  so  of  jurors,  in  order  that  the  fees  of  wit- 
nesses and  jurors  may  he  allowed  for  payment  by  the  marshal.  Commissioners  chanpe 
fees  for  an  order  to  the  marshal  to  ])ay  witnesses  before  them.  One  report  shocld 
include  all  jurors,  discharged  at  one  time,  and  so  one  report  should  include  aU  wit- 
nesses in  a  case,  discharged  at  one  time.  Sometimes  a  marshal  may  not  have  money 
to  f>ay  the  fees  of  jurors  and  witnesNCS,  and,  in  such  cases,  a  separate  certificat«  for 
each  witness  may  ho  necessary,  in  order  subsequently  to  collect  the  proper  f«t?ft. 
When  no  sutticient  reason  appears  for  making  separate  orders  or  reports,  clerks  are 
not  entitled  to  a  fee  for  each.  The  same  may  be  said  of  the  orders,  made  bydrrksof 
Aoiirts,  for  the  payment  of  witnesses,  jurors,  and  other  similar  parp'Vies,  Separate 
I  should  not  be  unnecessarily  made,  aod  if  so  made  cannot  be  paid  for. 
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marshal.  Special  depaty  marshals  also  make  oath  to  the  service  which 
they  have  performed,  whereby  they  are  entitled  to  a  per  diem  and  are 
also  paid  by  the  marshal. 

£ach  one  of  the  three  classes  named  have  a  per  diem  fixed  by  statate, 
and  in  no  one  of  them  does  the  statute  prescribe  the  modtis  operandi  of 
payment  It  is  therefore  respectfully  submitted  that  the  account  pre- 
sented should  be  audited  and  paid." 


Decision  by  William  Lawrence,  First  Comptroller. 

This  case  presents  several  questions,  which  will  be  considered. 

I.  Are  deputy  marshals,  appointed  under  section  2021  of  the  Revised 
Statutes,  required  to  verify  their  claims  to  compensation  for  services? 
No  statute  requires  such  verification,  but  the  Attorney-General  has  re- 
quired it  in  New  York,  and  he  had  ample  authority  to  do  so.  (Rev. 
Stat.,  161,362,368;  United  States  r.  Bailey,  9  Pet.,  238;  United  States 
V.  Babcock,  4  McLean,  113;  Noble's  case,  Dev.,  84;  Dorsheimer's  case, 
2  Ot.  01.,  103 ;  United  States  v.  Savings  Bank,  104  U.  S.,  733.) 

The  usage  of  the  Treasury  Department,  requiring  verified  accounts 
in  those  cases  where  it  exists,  is  sufiicieut  authority  to  require  a  verifi- 
cation, even  where  the  statute  requires  none.  The  First  Comptroller 
has  authority  to  require  verification.  He  has  always  exercised  the 
power.  In  many  cases  he  could  not  exercise  the  functions  of  his  office 
and  secure  that  justice  to  the  government  which  the  law  requires,  with- 
out exacting  affidavits  of  claimants  in  support  of  their  claims.  The 
depaty  marshals  were  therefore  lawfully  required  to  verify  their  claims 
for  compensation. 

II.  What  amount  can  lawfully  be  demanded  by  an  officer,  authorized 
to  administer  oaths  for  services  such  as  those  for  which  compensation 
is  asked  in  this  case  ! 

1.  A  fee  of  ten  cents  is  authorized  for  administenng  the  oath  to  each 
deputy  marshal,  and  fifteen  cents  for  the  certificate  or  jurat. 

2.  Is  a  charge  of  fifteen  cents  authorized  for  a  certificate  to  a  dupli- 
cate of  the  original  account?  The  accounts  of  all  disbursing  officers 
are  to  be  supported  by  vouchers  (Rev.  Stat.,  3622;  Watkins  v.  United 
States,  9  Wall.,  764).  The  act  of  February  22,  1875  (18  Stat.,  333),  pro- 
vide that : 

*^ Accounts  and  vouchers  of  clerks,  marshals,  and  district  attorneys 
shall  be  made  in  duplicate,  to  be  marked  respectively  'original'  and 
•  duplicate.'  And  it  shall  be  the  duty  of  the  clerk  to  forward  the  orig- 
inal accounts  and  vouchers  of  the  officers  above  specified,  when  ap- 
proved, to  the  proper  accounting  officers  of  the  Treasury,  and  to  retain 
in  bis  office  the  duplicates,  where  they  shall  be  open  to  public  inspec- 
tion at  all  times.  Nothing  contained  in  this  act  shall  be  deemed  in  any 
wise  to  diminish  or  affect  the  right  of  revision  of  the  accounts  to  which 
this  act  applies  by  the  ac^counting  officers  of  the  Treasury,  as  exercised 
under  the  laws  now  in  force." 

23  DEC,  VOL  6 
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This  requires  the  "  vouchers  "  of  the  marshals  to  be  made  in  duplicate. 
The  question  therefore  arises  whether,  in  this  case,  a  "  voucher  "  is  merely 
a  statement  of  a  claim  and  a  receipt  acknowledging  its  payment  by  the 
marshal,  or  whether  it  includes  this  and  the  affidavit  required  by  the 
instructions  of  the  Attorney-General.  Bouvier  defines  the  word, 
voucher,  to  mean,  *'any  acquittance  or  receipt,  which  is  evidence  of  pay- 
ment, or  of  the  debtor's  being  discharged."  In  Whitwell  &  Others  r. 
Willard  (1  Mete,  Mass.,  218)  a  voucher  is  defined  "any  acquittance  or 
receipt,  discharging  a  person,  or  being  evidence  of  payment.''  In  The 
State  V.  Hickman  (3  Halsted's  N.  J.  Law.  E.,  299),  a  voucher  is  defined, 
"  any  instrument  which  attests,  warrants,  maintains,  bears  witness.''* 
(Consular-Accounts  case,  3  Lawrence,  Compt.  Dec,  352 ;  Consular-Draft 
case,  ante,  88 ;  Watkins  v.  United  States,  9  Wall.,  764). 

Tiie  instructions  of  the  Department  of  Justice  as  above  given,  require 
each  deputy  marshal  to  verify  his  claim  for  per  diem  compensatiou,  by 
affidavit,  and  require  the  marshal  to  '* attach  it" — the  claim  so  verifiid— 
to  his  "account  as  a  voucher."  For  the  purpose  of  this  case,  then,  a 
voucher  is  more  than  an  acquittance — it  includes  a  verified  account  and 
an  acquittance.t 

And  generally,  in  Treasury  Department  practice,  in  those  cases  in 
which  claims  are  by  law,  regulation,  usage,  or  requirement  of  a  Comp. 
troller,  to  be  verified  by  the  claimants,  a  voucher  is  a  verified  claim  with 
an  acquittance  thereon.    The  duplicate  vouchers,  required  by  the  act  of 


*  Hickman  was  indicted,  for  that  lie  did  '*  feloniously  steal,  take  and  carry  away 
one  voucher  of  the  value  of  fifty  dollars,  the  property  of  Robert  Lake/*  as  foUowg: 
"Davis  Wharf,  April  18,  182'}.  (/uptain  Robert  Lake  landed  22^  cords  of  oak  wood 
and  i  cord  of  jiiiie  wood,  all  left  for  sale.  To  cash  paid  Robert  Lake  on  account, 
$25.00.     Samuel  Davis." 

tThe  vouchoa  are  in  the  following  form: 

United  States  of  Amekica, 

Southern  Disthct'of  Sew  York,  ss : 

Frederick  Rotzler  being  duly  sworn,  deposes  and  says  that  he  was  duly  appointed 
a  special  deputy  marshal  in  pursuance  of  the  provisions  of  section  2021  of  the  Revised 
Statutes  of  the  United  States,  for  the  purpose  of  acting  as  suck  at  and  previons  to  the 
election  held  in  the  city  of  New  York  on  the  8th  day  of  November,  1881. 
That  at  the  time  of  said  appointment  he  was  a  qualified  voter  of  said  city. 
That  he  was  actually  on  and  performed  his  duty  as  required  by  the  provisions  of 
title  XXVI,  "The  Elective  Franchise,*'  of  the  said  Revised  Statutes,  fourdays  and  that 
he  is  entitled  to  receive  for  his  services,  at  the  rate  of  live  dollars  per  day  the  sumtrf 
twenty  ($^0)  dollars. 

FREDERICK  ROTZLER. 
Subscribed  and  sworn  to  before  me,  this  9th  day  of  February,  1883. 

W.  R.  SPOONER, 
U.  S.  ConCr,  So,  Diii.  X  ^  • 

I  do  hereby  acknowlcjlge  the  receipt  of  the  sumof  twentj"  (§*20)  dollars  from  Joel  B. 
Erhardt,  United  States  marshal  for  the  southern  district  of  New  York,  in  full  payiuent 
for  services  rendered  as  special  dejiuty  marshal,  as  stated  in  the  foregoiug  affidavit 

FREDERICK  ROTZLEK. 

Dated  New  York,  Feb'y  12,  18-3. 


CommuHionerH^  Oath-Fee  Oase.  355 

February  22,  1875  (18  Stat.,  333),  as  applied  to  the  claims  now  under 
cousideration,  of  deputy  marshals  iu  New  York,  must  each  include  a 
verified  claim  aud  an  acquittance. 

III.  Is  a  commissioner  of  a  circuit  court  authorized  to  administer  an 
oath  to  verify  the  account  of  a  deputy  marshal?  No  provision  of  the 
Revised  Statutes  nor  any  statute  since  enacted  has  given  express  an- 
thoritj  to  do  so,  nor  is  such  authority  incidental  to  any  power  expressly 
l^lveu  by  statute.  Section  627  of  the  Revised  Statutes  declares  that 
the  commissioners  ^' shall  exercise  the  powers  which  are  or  may  be  ex- 
pressly conferred  by  law."  If  a  commissioner  is  not  authorized  to  ad- 
minister an  oath,  the  formality  of  doing  so  is  a  nullity.  An  indictment 
for  perjury  cannot  be  sustained  unless  on  an  oath  administered  by  some 
cue  duly  authorized  to  administer  it.  (United  States  v.  Deming,  4  Mc- 
Lean, 3.)  If  no  statute  gives  to  commissioners  authority  generally  to 
administer  oaths,  yet  the  Attorney-General  has  ample  authority  by  regu- 
lation to  authorize  them  to  administer  oaths  to  persons  and  to  attach 
jurats  to  vouchers  (Rev.  Stat,  161,362,  368;  United  States  v.  Babcock 
4  McLean,  113.  Utah  case,  2  Lawrence,  Compt.  Dec.j  2d  ed.,  563).  Thus 
in  United  States  r.  Bailey  (9  Pet.,  255)  the  question  was  presented, 
whether  under  the  act  of  March  1,  1823  (3  Stat.,  771,  ch.  37,  sec.  3),  a 
conviction  was  lawful,  for  falsely  swearing  to  a  claim  against  the  United 
States  before  a  State  justice  of  the  peace  who  was  not  by  any  statute 
specifically  authorized  to  administer  such  oath.  The  act  of  1823  makes 
it  a  crime  to  "swear  or  affirm  falsely  •  •  •  in  support  of  any  chiim 
against  the  United  States."  Story,  J.,  in  deciding  that  the  conviction, 
was  authorized,  said : 

*'  There  has  been  a  constant  practice  and  usage  in  the  treasury  <le- 
partment  in  claims  against  the  United  States,  and  especially  of  a  na- 
ture like  the  present,  to  require  evidence  by  affidavits  in  support  of 
the  claim,  whether  the  same  has  been  expressly  required  by  statute  or 
not;  and  that,  occasionally,  general  regulations  have  been  adoptc'd  in 
the  treasury  department  for  tliis  purpose.  Congress  must  be  presumed 
to  hav^e  legislated  under  this  known  state  of  the  laws  and  usagt^  of  the 
treasury  department.  The  very  circumstance,  that  the  treasury  depart- 
ment had,  for  a  long  period,  required  solemn  verifications  of  claims 
against  the  United  States,  under  oath,  as  an  appropriate  means  to 
secure  the  government  against  frauds,  without  objection,  is  decisive  to 
show  that  it  was  not  deemed  a  usurpation  of  authority. 

"The  language  of  the  act  of  1823  should,  then,  be  construed  with 
reference  to  this  usage.  The  false  swearing  and  false  affirmation,  re- 
ferred to  in  the  act,  ought  to  be  constrned  to  include  all  cases  of  swearing 
and  affirmation  required  by  the  practice  of  the  department  in  regard  to 
the  expenditure  of  ])ublic  money,  or  in  support  of  any  claims  against 
the  United  States.  The  language  of  the  act  is  sufficiently  broad  to  in- 
clude all  such  cases;  and  we  can  perceive  no  reason  for  excepting  them 
from  the  words,  as  they  are  within  the  policy  of  the  act,  and  the  mis- 
chief to  be  remedied.''  (See  United  States  t?.  Winchester,  2  McLean, 
135;  O'Mealy  v.  Newell,  8  East,  364.) 

This  places  the  authority  of  a  State  justice  of  the  peace  to  adminis- 
ter an  oath  upon  a  usage  recognized  by  the  Treasury  Department, 
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which  became  a  part  of  the  act  of  1823  as  fully  as  though  incorporated 
therein.  (Murdock's  Appeal,  ante^  314;  Burgess's  case,  ante^  342.)  On 
principle,  a  univ^ersal  long  continued  usage  of  the  Treasury  Depart- 
ment is  national  executive  common  law  equivalent  to  and  haviug  the 
force  of  a  regulation  prescribed  by  the  Secretary.  (3  Lawrence,  Compt. 
Dec,  Introd.,  xxii.)  In  the  opinion  referred  to.  Justice  Story  shows 
that  the  Secretary  of  the  Treasury  had  power,  by  exi)res8  regulation 
having  the  force  of  law,  to  authorize  a  State  justice  of  the  pea<?e  to 
administer  oaths  to  claimants.    He  says: 

"It  is  a  general  x>i'inciple  of  law,  in  the  construction  of  all  powers  of 
this  sort,  that  where  the  end  is  required,  the  appropriate  means  are 
given.  It  is  the  duty  of  the  Secretary  to  adjust  and  settle  these  claims, 
and  in  order  to  do  so  he  must  have  authority  to  require  suitable  vouch- 
ers and  evidence  of  the  facts,  which  arc  to  establish  the  claim.  No 
one  can  well  doubt  the  propriety  of  requiring  the  facts,  which  are  to 
siij)port  a  claim,  and  rest  on  testimony,  to  be  established  under  the 
sanction  of  an  oath;  and  especially  in  cases  of  the  nature  of  those, 
which  are  referred  to  in  the  act,  where  the  facts  are  so  remote  in  point 
4)f  time,  and  must  be  so  various  in  i)oint  of  force  and  bearing.  It  c;m- 
not  be  i)resnmed  that  Congress  were  insensible  of  these  considerations, 
or  intended  to  deprive  the  Secretary  of  the  Treasury  of  the  fullest  nvse 
of  the  best  means  to  accomplish  the  end,  viz.,  to  suppress  frauds,  and  to 
ascertain,  and  allow  just  claims."     (U.  S.  v.  Bailey,  9  Pet.,  253.) 

This  process  of  reasoning  gives  to  the  Secretary  of  the  Treasury  aud 
to  the  Attorney-General  authority,  by  regulation,  to  authorize  a  circuit 
court  commissioner  to  administer  oaths  in  support  of  claims  against 
the  United  States.  But  no  such  regulation  has  been  prescribed.  The 
usage  of  the  Treasury  Department,  to  receive  affidavits  sworu  to  by 
commissioners  in  support  of  claims  against  the  United  States,  has  been 
so  long  continued  that  it  has  become  national  executiv^e  common  law,  if 
such  usage  can  become  so.  Section  G27  of  the  Revised  Statutes  declarer 
that  the  commissioners  ''  shall  exercise  the  powers  which  are  or  may  l>e 
v'.r7>re.s&7?/ conferred  by  law  upon  commissioners  •  •  •.^'  It  may  l>e 
that  this  expression,  '^expressly  conferred  by  law,"  would  generally 
mean,  conferred  by  act  of  Congress,  though  an  authorized  regulation  oi 
the  head  of  a  Department  has  the  force  of  law.  This  expression  is  not 
found  in  any  act  of  Congress,  until  incorporated  in  the  Revised  Stat- 
utes. There  are  numerous  sections  of  the  Revised  Statut4?s  detining 
the  powers  and  ])rescribing  the  duties  of  commissioners.  Revised  Stat- 
utes, 027,  <ii'8,  727,  728,  015,  lOU,  1042,  1778,  1878,  1982-1987,  ;U7l>, 
1079-4081,  5270,  5271,  5290,  and  the  act  of  June  23,  1874  (18  Stat.,  25o, 
sec.  0.)  See  and  compare  1778  with  1878,  2181.  These  sections  have 
been  taken  fjoni  many  statutes  passed  at  different  times.  Generally, 
such  sections  of  the  Rtnised  Statutes  would  be  construed  in  pari  inctrriiu 
as  parts  of  one  act.  On  this  theory,  full  eilect  would  be  given  to  all  the 
words  of  section  027.  But  it  is  now  well  settled  that,  in  construing  the 
Revised  Statutes,  when  their  meaning  is  not  plain,  reference  may  be 
had  to  the  original  statutes  from  which  they  were  taken.     (United  State* 
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t.  Bowen,  100  U.  S.,  513 ;  Arthur  v.  Dodge,  101  U.  S.,  36 ;  Meyer  v.  Car 
Co.,  102  U.  S.,  11.)  And,  as  no  statute,  prior  to  the  revision,  declared 
that  commissioners  should  only  exercise  the  powers  "  expressly  conferred 
by  law,"  and  as  this  expression  is  only  found  in  section  627,  in  which  it 
is  an  interi)olation  not  warranted  by  any  previous  statute,  it  is  regarded 
as  only  meaning  that  commissioners  shall  exercise  such  powers  as  may 
be  authorized  by  statute.  And  the  powers  expressly  authorized  by 
statute  carry  with  them  other  powers  not  expressly  authorized — implied 
or  incidental  powers — being  those  necessary  and  proper  as  means  of 
carrying  into  effect  powers  expressly  given.  It  is  evident  that  nearly 
every  one  of  the  separate  acts  of  Congress  has  been  passed  on  the  theory 
that  lowers  expressly  given  carried  with  them  other  and  incidental 
powers.  An  examination  of  the  acts  will  show  that  without  such  im- 
plied powers  it  would  be  utterly  impossible  for  commissioners  to  exer- 
cise the  jurisdiction  expressly  given  them  by  statute.  The  commis- 
sioners can  therefore  exercise  such  incidental  or  implied  powers  as  are 
necessary  means  appropriate  to  the  exercise  of  their  jurisdiction  ex- 
pressly given.  And,  upon  the  authority  of  United  States  v.  Bailey  (9 
Pet,  254),  they  may  exercise  such  powers  as  may  be  conferred  upon 
them  by  authorized  regulations  of  the  head  of  an  executive  dei)art- 
ment,  or  Comptroller,  or  by  usage  equivalent  to  a  regulation  and  having 
the  force  of  law.  The  usage  of  recognizing  the  validity  of  oaths  ad- 
ministered by  commissioners,  and  of  affidavits  taken  before  them  in 
support  of  claims  against  the  United  States,  has  been  so  long  continued 
that  it  is  national  executive  common  law,  known  to  and  recognized  by 
Congress  by  appropriations  and  otherwise,  and  so  is  subject  to  the  sanc- 
tion of  penal  legislation.  A  construction  which  would  now  nullify  this 
usage  would  be  productive  of  ruinous  consequences.  Circuit  court  com- 
missioners are,  by  force  of  national  executive  common  law,  authorized 
to  administer  oaths  and  certify  affidavits  in  support  of  claims  against 
the  United  States.  Even  if  commissioners  can  only  exercise  such 
powers  as  are  "expressly  conferred  by  law"  [statute]  they  can  admin- 
ister such  oaths.    The  Revised  Statutes  provide : 

"  Sec.  1778.  In  all  cases  in  which,  under  the  laws  of  the  United  States, 
oaths  or  acknowledgments  may  now  be  taken  or  made  before  any  jus- 
tice of  the  peace  of  any  State  or  Territory,  or  in  the  District  of  Colum- 
bia, they  may  hereafter  be  also  taken  or  made  by  or  before  any  notary 
public  duly  appointed  in  any  State,  district,  or  Territory,  or  any  of  the 
commissioners  of  the  circuit  courts,  and,  when  certified  under  the  hand 
and  official  seal  of  such  notary  or  ('ornmissioner,  shall  have  the  same 
force  and  effect  as  if  taken  or  made  by  or  before  such  justice  of  the 
peace." 

No  act  of  Congress  gives  a  justice  of  the  peace  of  a  State  authority 
to  administer  oaths  in  support  of  claims  against  the  United  States.  But 
such  justice  has.  at  common  law,  ex  virtute  officii,  authority  to  adminis- 
ter oaths  generally.  This  authority  pertains  to  the  judicial  office.  And 
in  our  duplex  system  of  government,  this  authority  of  a  State  justice 
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extends  to  oaths  administered  for  purposes  of  the  national  government. 
This  is  settled  national  executive  common  law.  It  is  a  part  of  our  inter- 
State  law.  Or,  it  may  be  said  with  more  accuracy-,  that  It  is  a  part  of 
that  system  treated  of  under  the  title  of  the  *'  Conflict  of  Laws,"  and 
especially  that  portion  of  it  which  pertains  to  the  relations  between  the 
national  government  and  the  States.  (United  States  v,  Bailey,  9  Pet, 
249,  255 ;  Bishop  Crim.  Law,  3  Ed.,  987  ;  United  States  r.  Winchester, 
2  McLean,  135 ;  *Orr  v.  Lacy,  4  McLean,  243;  Kump  r.  Commonwealth, 
30  Pa.  St.,  475;  People  v.  Sweetman,  3  Parker  358;  Walch  v.  Dart,  12 
Wis.,  635;  Korer  on  Inter-State  Law,  119;  Wharton,  Conflict  Laws, 
sees.  699, 700, 759 ;  McAfee  v  Doremus  et  al.^  5  How.,  53 ;  Bank  of  Roches- 
ter V.  Gray,  2  Hill,  N.  Y.,  227 ;  Ray  v.  Porter,  42  Ala.,  327.)  And  the 
effect  of  section  1778  of  the  Revised  Statutes  is  that  if  justices  of  the 
peace  in  any  Territory  or  in  the  District  of  Columbia  may  administer 
oaths  generally,  every  commissioner  wherever  located  shall  have  the 
same  power. 

The  Revised  Statutes  relating  to  justices  of  the  peace  in  the  District 
of  Columbia  provide  that — 

"  Thej^  shall  have  all  the  powers  vested  in,  and  perform  all  the  duties 
required  of,  justices  of  the  peace,  as  individual  magistrates,  by  the  laws 
in  force  within  the  District."    (Rev.  Stat.,  Dist.  Col.,  sec.  995.) 

The  '^  laws  in  force  within  the  District"  give  justices  Jiuthority  toad- 
minister  oaths  generally.  This  is  a  part  of  their  common  law  powers* 
and  the  Maryland  statute  of  November,  1796,  prescribes  the  fee  therefor. 
(2  Kilty's  Laws  of  Maryland,  Ch,  XLIII,  sec.  XXXI;  act  of  1801,  Chap. 
74  :  1  Dorsey's  Laws,  Pai  t  2,  pp.  4G1,  463,  sees.  30-32.)  The  right  to 
charge  fees  therefor  is  recognized  by  the  act  of  Congress,  July  16, 1790 
(I  Stat,  130),  and  the  act  of  Feb.  27,  1801  (2  Stat.,  107,  section  11). 
And,  under  territorial  statu  tes,  justices  of  the  peace  in  the  Territories  are 
generally  invested  with  authority  to  administer  oaths.  (Rev.  Stat.,  l^^VJ, 
1857,  1878,  1907,  102G,  1927,  2181.) 

The  act  of  August  15,  1876  (19  Stat.,  206,  chap.  304),  provides  that  :- 

'*  Notaries  public  of  the  several  States,  Territories,  and  the  Dis- 
trict of  Columbia  be,  and  they  are  hereby,  authorized  to  take  deiM^>i- 
tions,  and  do  all  other  acts  in  relation  to  taking  testimony  to  be  ushI 
in  the  courts  of  the  United  States,  take  acknoicledgment^  and  affidanU^ 
in  the  same  manner  and  with  the  same  effect  as  commissioners  of  the 
United  States  circuit  court  may  now  lawfully  take  or  do^ 

Here  express  authority  is  given  to  notaries  public  to  "take  ackiiowl 
edguients  and  aflidavits  in  the  same  manner  and  with  the  same  eflVct 
as  commissioners    •     *     •     may  now  take  or  do." 

It  is  evident  that  Congress  supposed  that  commissioners  could  take 
aflidavits  at  least  in  the  cases  sanctioned  by  the  usages  stated.  Thy 
act  is  a  distinct  recognition  of  such  authority'.  And,  on  the  principle  ^^^' 
cided  in  Bliss's  case,  ante,  38,  this  is  equivalent  to  a  legislative  grant  of 
the  i>ower.  In  addition  to  this.  Congress  may  be  supposed  to  have 
legislated  in  view  of  the  universal  usage  which  recognized  the  authority 
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of  oommissioners  to  administer  oaths  in  support  of  claims  against  the 

United  States,  and  in  other  cases  in  which  they  have  generally  ex- 
ercised such  power.  It  may  be  said  now  as  it  was  said  in  the  case  of 
the  United  States  v.  Bailey,  supra j  ^^  Congress  mnst  be  presumed  to  have 
legislated  under  this  known  state  of  the  laws  and  the  usage.^ 

In  Mnirhead's  case  (13  Ct.  CI.,  256)  it  was  said  that  a  commissioner 
"had  power  to  administer  oaths'*  to  "supervisors"  of  elections  and 
"special  deputy  marshals"  (Eev.  Stat.,  1756,  2012,  2021,  2026). 

No  statute  or  authority  is  cited  in  support  of  this  allegation. 

There  is  another  view  which  will  now  be  presented.  Section  627  of 
the  Revised  Statutes  provides  that  circuit  court  commissioners  "  shall 
exercise  the  powers  which  are  or  may  be  expressly  conferred  by  law 
•  •  •."  The  Revised  Statutes  contain  "  the  statutes  of  the  United 
States,  in  force  on  the  first  day  of  December,  anno  Domini  one  thousand 
eight  hundred  and  seventy- three."  (Rev.  Stat.,  Title  of  Act,  and  sec- 
5595,  page  1085.)  They  were  designed  to  present  the  statute  law  as  it 
then  existed.  There  are  many  instances,  in  the  Revision,  in  which  ref- 
erence is  made  to  other  statutes  not  incorporated  therein,  and  these  must 
be  examined  to  ascertain  the  effect  of  those  found  therein.  The  author- 
ity for  doing  this  is  well  established.    Thus,  it  is  said: 

.  "  If  one  statute  refers  to  another  for  the  powers  given  by  the  former, 
the  statute  referred  to  is  to  be  considered  as  incorporated  in  the  one 
making  the  reference.  Turney  v.  Wilton,  36  111.,  385.  Thus,  where 
certain  proceedings  of  a  water- works  company  were  to  be  conducted 
according  to  an  act  of  1853  relating  to  railroad  companies,  and  the  act 
of  1853  was  afterwards  repealed  and  another  act  was  substituted  in 
its  place,  it  was  held  that  the  act  of  1853  remained  in  force  so  far  as 
in(H>rporated  by  reference  into  the  water  company's  act.  Spring,  &c.. 
Works  V.  San  Francisco,  22  Cal.,  434 ;  Sika  v.  Chicago,  &c.,  R.  R.,  21 
Wise,  370.  A  statute  regulating  procedure,  and  referred  to  as  the 
rale  for  another  case,  is  to  govern  as  subsequently  modified  from  time 
to  time.  Kugler's  Appeal,  55  Penn.  St.,  123.  Where  an  action  given 
by  a  statute  is  by  a  subsequent  statute  extended  to  another  case,  every- 
thing annexed  to  the  action  by  the  first  statute  is  included,  and  ap- 
plies to  that  other  case.  Baltimore,  &c.,  R.  R.  v.  Wilson,  2  W.  Va., 
528."    (Sedgwick  Construction  Stat,  and  Const.  L.,  2d  Ed.,  229.)» 

In  the  light  of  these  principles,  the  inquiry  is  now  to  be  made :  what 
are  the  powers  expressly  conferred  by  law,  as  they  existed  at  the  date 
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Law,  1  filatchf.,  635;  Case  of  Henry  Long,  3  Am.  L.  J.,  294  ;  Sim's  4  Law  Rep.,  17; 
Prigg  r.  Pennsylvania,  16  Pet.,  5:)9 ;  Unit«d  States  v.  Stowell,  2  Curt.,  153;  4  Op.  Att.- 
Oen.,  233 ;  6  Op.  Att.-Gen.,  148 ;  /</.,  239. 
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of  the  Revision  ?    The  act  of  February  20, 1812  (2  Stat.,  679),  is  as  fol- 
lows: 

Chap.  XXV. — An  Act  for  the  more  coiwenient  taking  of  affidavits  and  bail  in  dtil  cautet 

depending  in  the  courts  oj  the  United  States. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled^  That  it  shall  be  lawful  for  the 
circuit  court  of  the  United  States,  to  be  holden  in  any  district  in  which 
the  present  provision,  by  law,  for  taking  bail  and  affidavits  in  civil 
causes,  (in  cases  where  such  affidavits  are,  by  law,  admissible)  is  in- 
adequate, or  on  account  of  the  extent  of  such  district,  inconvenient, 
to  appoint  such  and  so  many  discreet  persons,  in  different  parts  of  the 
district,  as  such  court  shall  deem  necessary,  to  take  acknowledgments 
of  bail  and  affidavits ;  which  acknowledgments  of  bail  and  affidavits 
shall  have  the  like  force  and  effect  as  if  taken  before  any  judge  of 
said  court;  and  any  person  swearing  falsely  in  and  by  any  such  atii- 
davit,  shall  be  liable  to  the  same  punishment  as  if  the  same  affidavit 
had  been  made  or  taken  before  a  judge  of  said  court    •     •    •." 

The  marginal  notes  and  the  "  reference  index  "  to  the  second  edition 
of  the  Revised  Statutes  recognize  this  as  incorporated  in  section  627. 
But,  if  these  cannot  be  looked  to  in  construing  this  section,  this  act  of 
1812  was  a  law  in  force  on  the  first  day  of  December,  1873,  and  bent-e 
is  a  *' reference  statute"  to  be  examined  to  ascertain  the  powers  expressly 
conferred  by  law  on  commissioners.  Here  the  power  is  expressly  given 
to  take  affidavits,  at  least  in  civil  causes. 

The  act  of  March  1,  1817  (3  Stat.,  350)  provides : 

*'  That  tbe  commissioners  who  now  are,  or  hereafter  may  be,  appointed 
by  virtue  of  the  act,  entitled  *An  act  for  the  more  convenient  taking  of 
affidavits  and  bail  in  civil  causes,  depending  in  the  courts  of  the  dnited 
States, '  are  hereby  authorized  to  take  affidavits  and  bail  in  civil  causes, 
to  be  used  in  the  several  district  courts  of  the  United  States,  and  shall 
and  may  exercise  all  the  powers  that  a  justice  or  judge  of  any  of  the 
courts  of  the  United  States  may  exercise  by  virtue  of  the  thirtieth  .ac- 
tion of  the  act,  entitled  'An  act  to  establish  the  judicial  courts  of  the 
United  States.' '' 

The  thirtieth  section  of  the  act  of  September  24, 1789  (1  Stat.,  88)  pro- 
vides that  in  certain  specified  cases  depositions  may  be  taken  »*  before 
any  justice  or  judge  of  any  of  the  courts  of  theUnited  States  •  •  • 
or  judge  of  a  county  court  or  court  of  common  pleas  of  any  of  the  Uuitetl 
States    ♦     *     *."  ' 

Under  these  statutes,  the  usage  has  been  that  affidavits  were  made 
before  commissioners. 

Thus,  b}^  a  reasonable  construction  of  the  statutes  mentioned,  and 
the  usage  thereunder,  commissioners  are  expressly  authorized  by  law 
to  take  affidavits. 

The  Revised  Statutes  contain  a  section,  mainly  taken  from  the  Act 
of  February  2G,  1853  (10  Stat.,  167,  a  part  of  sec.  3),  prescribing  the  feed 
of  commissioners  as  follows: 

commissioners'  fees. 

Sec.  847.  For  administering  an  oath,  ten  cents. 
For  taking  an  acknowledgment,  twenty-five  cents. 
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For  hearing  and  decidinc:  on  criminal  charfj^es,  five  dollars  a  day  for 
the  time  necessarily  employed. 

For  attending  to  a  reference  in  a  litigated  matter,  in  a  civil  cause  at 
law,  in  equity^  or  in  admiralty,  in  pursuance  of  an  order  of  the  court, 
three  dollars  a  day. 

For  taking  and  certifying  depositions  to  file,  twenty  cents  for  ea4*h 
folio. 

For  each  copy  of  the  same  furnished  to  a  party  on  request,  ten  cents 
for  each  folio. 

For  issuing  any  warrant  or  writ,  and  for  any  other  service,  the  same 
compensation  as  is  allowed  to  clerks  for  like  services. 

For  issuing  any  warrant  under  the  tenth  article  of  the  treaty  of  Au- 
gust nine,  one  thousand  eight  hundred  and  forty-two,  between  the 
United  States  and  the  Queen  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  against  any  person  charged  with  any  crime  or  offense  set 
forth  in  said  article,  two  dollars. 

For  issuing  any  warrant  under  the  provision  of  the  convention  for 
the  surrender  of  criminals,  between  the  United  Stiites  and  the  King  of 
the  French,  concluded  at  Washington  November  nine,  one  thousand 
eight  hundred  and  forty-three,  two  dollars. 

For  hearing  and  deciding  upon  the  case  of  any  person  charged  with 
any  crime  or  offense,  and  arrested  under  the  provisions  of  said  treaty, 
or  of  said  convention,  five  dollars  a  day  for  the  time  necessarily  em- 
ployed. 

For  the  examination  and  certificate  in  cases  of  applications  for  dis- 
charge of  poor  convicts  imprisoned  for  non-payment  of  a  fine  or  fine  and 
costs,  five  dollars  a  day  for  the  time  necessarily  employed. 

See  also  Rev.  Stat.,  sec.  1042,  and  act  June  1, 1872,  sec.  16  (17  Stat., 
199). 

This  recognizes  the  authority  of  commissioners  to  administer  oaths, 
and  though  this  would  only  mean  in  the  cases  where  such  oaths  are 
authorized,  yet  it  seems  to  recognize  a  usage  to  administer  oaths  gen- 
erally. 

It  is  held  in  this  case  that  the  affidavits  made  before  the  commis- 
sioner are  valid,  and  the  fees  charged  are  legally  authorized.  They 
will  be  paid  accordingly.* 

Tbeasubt  Depabtmsnt, 

First  Comptroller's  Office^  July  31, 1884. 


*  The  Register  of  the  Department  of  Jnstice  for  1883  (pp.  202-205),  under  the  captiok 
of  <' Rboulations  Prescribed  bt  the  Accounting  Officers  of  tbe  Treasury 
Department^' — '^  United  States  Commissioners'' — contains  the  following: 

"Accounts  most  he  rendered  quarterly  orbalf-yearly.  If  rendered  for  fractious  of 
quarters,  they  will  he  held  up  for  settlement  until  the  expiration  of  such  quarter. 

The  fees  in  any  one  case  must  not  he  divided  between  two  accounts,  hut  should  he 
included  in  the  account  for  the  quarter  in  which  the  process  was  returned  or  hearing 
had. 

Where  a  preliminary  hearing  is  held  the  latter  part  of  a  quarter  or  fiscal  year,  and 
the  final  examination  the  beginning  of  tbe  following  quarter  or  fiscal  year,  all  the 
feee  in  the  case  must  be  charged  in  the  account  for  the  quarter  or  half  year  in  which 
the  final  examination  is  held. 

Commissioners  will  verify  their  accounts  in  the  following  form : 

I,  A.  B.,  a  United  States  Commissioner  for  the dintrict  of ,  betn^  duly 

sworn,  depose  and  say  that  the  fees  charged  in  the  foregoing  account,  amounting  to 
the  sum  of dollars,  are  Just  and  true  as  therein  stated,  and  that  no  part  of  the 
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same  have  been  received  by  me,  and  that  the  services  therein  charged  have  beonw- 
tnally  and  necessarily  performed  as  therein  stated. 

A.  B., 
United  State$  Commiifionrr. 

Sworn  to  and  subscribed  before  me  this day  of ,  188-. 


When  several  complaints  are  made  at  one  time  against  a  person  for  different  offenses, 
only  one  warrant  should  be  issued  for  his  arrest.  If  other  warrants  be  found  necM- 
sary  they  can  be  issued  when  defendant  is  before  the  Commissioner. 

Accounts  should  be  indorsed  as  follows: 

Statement  of  account 
of 

A B , 

United  States  Commissioner 
for 

district  of . 

Post-office  address, 


No  charges  can  be  made  for  swearing  defendants^  witnesses  or  issuing  subpccnas  for 
them. 

On  the  termination  of  each  case  the  Commissioner  will  tax.  upon  the  warrant  the 
fees  of  Marshal  or  Deputy  serving  the  process  in  the  case;  and  where  thernleaof 
court  require  copies  of  process  to  be  returned  in  lieu  of  origioalS)  thecost-s  most  be  in- 
dorsed on  the  cof)ie8. 

Where  a  Coraniisvsioner  issues  process  to  be  returned  before  some  other  Commissioner, 
the  statement  of  such  fact  must  appear  in  the  account  wherein  the  fees  forissning 
procesH  are  charnjed,  aud  the  Connnissiouer  hearing  the  case  will  state  the  name  of  the 
person  who  issued  the  procea«<. 

Where  a  hearing  is  had  under  section  No.  104*2  Revised  Statutes,  the  Commissioner 
will  charge  but  $5  per  day  for  his  services,  no  other  fee«  being  authorizetl. 

When  a  case  is  necessarily  continued  for  further  examination,  and  the  defendint 
is  committed  or  baibnl,  no  more  than  one  mittimus  or  recognizance  is  nece«ary  pend- 
ing the  examination.  No  per  diem  fee  is  chargeable  for  a  day  when  there  is  neithw 
hearing  nor  deciding  on  a  criminal  charge,  as  when,  by  request  of  the  District  Attor- 
ney or  defendant,  a  continuance  is  granted  without  other  proceedings. 

A  witness  subpn'naed  in  several  cases  at  the  same  time  is  entitled  to  but.one  mile- 
age for  travel,  aud  for  utteudance  to  one  per  diem  each  day." 

The  Register  also  contains  a  *^FoRM  of  Commissioner's  Account  Fob  Fiit*". 
which  is  now  revised  as  follows: — 

Form  for  Commissioner's  Account  for  Fees  in  Criminal  Casfa 

Tin:  irxiTF.i)  Statks 

ra.  V  Charge. 


(Date)    Drawing  complaint,  2  folios,  at  15  cents  each, '^ 

[The  complaint  may  include  more  or  less  than  two  folios,  and  fees 
should  be  taxed  accordingly.] 

Oath  to  complaint, ^^ 

P'iling  complaint ^^ 

(Date)    Issuing  warrant, 1* 

(Date)    Entering  return  of  warrant,*  [see  explanation,  |m>»<], ^^ 

Filing  warrant, ^^ 

Issuing  subpirna, - * 

Entering  return  of  subpoeua,*  [see  explanation,  J709<](  ••-- 

Filing  subpoena, ^^ 
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(Dato)   Adminifiteriiig  oaths  to  2  witnesses  for  United  States, 20 

Isening  warrant,  temporary  commitment, 1  00 

Entering  return  of  temporary  warrant  of  commitment,*  [see  explana- 
tion, poBf], 15 

Filing  warrant  of  commitment, 10 

(Da to)   Drawing  bond  for  appearance  of  defendant  for  examination,  with  two 

sureties,  two  folios,  at  15  cents  each, ^ 30 

Taking  two  acknowledgments,  at  25  cents  each, 50 

Drawing  two  affidavits  of  Justification,  one  folio  each,  at  15  cents  per 

folio.     [This  will  only  be  allowed  when  actually  necessary.] 30 

Two  oaths  to  affidavit  of  Justification,  10  cents  each, 20 

Issuing  warrant  for  appearance  at  court, 1  00 

Entering  return  of  warrant,*  [see  explanation,  |H»t], 15 

Filing  warrant, 10 

Drawing  bond  for  appearance  at  court,  3  folios,  at  15  cents  per  folio,  .  45 

Taking  acknowledgement  of  principal, 25 

Taking  acknowledgment  of  2  sureties,  at  25  cen ts  each, 50 

Drawing  Justification  of  2  sureties,  one  folio  each,  at  15  cents  per  folio, .  30 

Administering  oaths  to  2  sureties,  at  10  cents  each, 20 

Drawing  recognizances  of  2  witnesses,  2  folios  each,  at  15  cents  per  folio, .  60 

Taking  acknowledgment  of  2  witnesses,  25  cents  each, 50 

Two  oaths  to  witnesses  as  to  mileage  and  attendance,  10  cents  each.. .  20 

Drawing  order  to  pay  witnesses,  1  folio,  at  15  cents, 15 

Copy  for  marshal,  1  folio, 10 

(Date)    Hearing  and  deciding  case 5  00 

Copy  of  process  for  court,  6  folios,  at  10  cents  each 60 

Making  docket  entries,*  as  required  by  order  of  court,  15  cents  per 
folio.     [The  separate  entries  are  not  to  be  charged  by  folios,  but  the 
entire  record  is  to  bo  computed  in  folios.] 
For  copy  of  the  same  transmitted  to  clerk  of  court,  10  cents  per  folio. 


Total 


*In  those  districts  in  which  the  court  biis  made  an  order  requiring  a  transcript  of 
docket  entries  to  be  sent  to  the  clerk  thereof,  the  charge  for  '' making  docket  entries'' 
will  include  the  fees  before  enumerated  for  *' entering  returns,''  <&c.,  in  the  several 
cases  before  specified. 

The  question  whether  everj'  Commissioner,  without  an  order  of  court  requiring  it, 
''should  keep,  in  a  record  or  docket,  a  brief  statement  of  his  proceedings"  in  criminal 
oases,  is  perhaps  not  finally  decided.  (Rand's  caise,  4  Lawrence,  Compt.  Dec,  394  : 
Wells's  case,  /d.,  403.) 

Where  such  record  is  kept^  the  returns  on  process  and  the  "order  to  pay  witnesses" 
BhonUl  be  entered  thereon,  and  the  charges  above  mentioned  for  such  entries  should 
not  be  made  separately  as  specified  in  the  foregoing  '^account  for  fees,"  but  will  be 
covered  by  the  fee  for  maktug  docket  entries,  which  is  simply  the  record  or  statement 
of  proceedings.  The  entries  should,  however,  all  be  specified  in  the  charge  for  docket 
entries. 

The  per  diem  fee  prescribed  ^'for  hearing  and  deciding  criminal  charges"  is  not 
allowable  for  any  day  when  the  accused  is  not  before  the  Commi§sioner  for  examination, 
nor  for  any  day  when  the  proceedings  do  not  constitute  a  hearing  as  to  the  probable 
guilt  of  the  accused.  For  example,  if  the  only  point  considered  is  whether  the  hear- 
ing shall  be  postponed  to  a  future  day,  there  is  not  a  hearing  and  deciding  of  criminal 
charges. 

When  two  or  more  examinations  of  one  or  more  defendants  take  place  on  one  day, 
only  one  per  diem  fee  is  chargeable. 

In  every  instance  where  a  per  diem  fee  is  charged,  the  account  should  show  what 
was  done  on  the  day  for  which  the  fee  is  claimed. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  THE  CREEK  NATION  OF  IXDIASe. 
UNDER  THE  TREA.TY  OF  AUGUST  28,  1856  (11  STAT.,  700),  AND  SECTIOX 
2094  OF  THE  REVISED  STATUTES,  TO  BE  PAID  *'FOR  ASSISTANCE  IK 
AGRICULTURE,"  ''  FOR  EDUCATION,"  AND  *'  FOR  SERVICES  OF  A  WAO0> 
MAKER,  BLACKSMITH  AND  ASSISTANT,  SHOP  AND  TOOLS,  IRON  A^D 
STEEL".— CREEK  INDIAN  CASE. 


1.  Coiistrnctioii  ^iven  to  tho  Revised  Statutes,  sectious  2093,  2094,  2095. 

2.  Construction  of  part  of  Article  V,  of  the  Creek  treaty  of  August  28,  1856  (U  Stat.. 

700). 

3.  Under  section  '2093  of  the  Revised  Statutes,  the  whole  proceeds  of  the  sale  of  tht 

lands  to  which  it  refers  are  to  be  paid  into  the  Treasury  of  the  United  State*. 

4.  Section  2094  of  the  Revised  Statutes  makes  a  permanent  specitic  ai>propri:iiion  of 

all  sums  that  are  or  may  be  required  to  be  advanced,  paid  or  invested,  by  Yini.tf 
of  section  2093  of  the  Revised  Statutes. 

5.  The  only  sums  to  be  advanced,  paid  or  invested,  by  virtue  of  said  sectioij,  are 

such  as  are  given  by  treaty  as  a  consideration  for  the  cession  of  lands  by  Id- 
dians. 

6.  There  is  no  appropriation  for  the  benefit  of  the  Creek  Nation  of  Indians,  "for  ajv-wt- 

ance  in  agriculture,"  *'  for  education,"  or  *'for  services  of  a  wagon  makerj^ttr. 

7.  When  tlie  estimates  of  appropriation,  transmitted  through  the  Secretary  of  the 

Treasury  to  Congress,  include  an  item  for  the  benefit  of  Indians,  which  by  treaty 
dejMMids  upon  "the  pleasure  of  the  President,"  it  is  to  be  presumed  that  ibt 
President  has  signified  his  pleasure  that  such  estimate  should  be  submittod  to 
Congress. 

8.  But  such  estimates  are  not  evidence  that  the  President  has  signified  his  pleahur* 

that  the  accounting  officers  of  the  Treasury  Department  shall  allow  a  claim  w 
be  paid  by  warrant. 

9.  As  the  First  Comptroller  is  required  to  countersign  only  those  Treasury  warrant* 

which  "shall  be  warranted  by  law,"  he  must  judge  and  decide  whether  a  bal- 
ance, certified  by  the  Second  Comptroller,   is  (1)  authorized  by  law,  and  T- 
whether  there  is  an  appropriation  for  the  payment  thereof. 

July  14, 18vS4,  the  Second  Auditor  addressed  a  letter  to  the  Secretary 
of  the  Treasury,  invitinor  his  attention  to  the  claim  of  the  Creek  Nation 
of  Indians  for  $19,740,  under  article  V  of  the  treaty  of  August  28,  la^O 
(11  Stat.,  700),  etc.     The  letter  says: 

"That  article  provides  that  in  return  for  the  relinquisbment  of  ttT- 
tain  lands,  the  Creeks  are  to  receive  certain  sums  of  money,  inchidioi: 
the  following  amounts  payable  per  a/i/n/m,  'during  the  pleasure  of  the 
President^  (1)  two  thousand  dollars  for  assistance  in  agriculture  (2]  ont 
thousand  dollars  for  education  {'^)  one  thousand  seven  hundred  ami  ten  dol- 
lars for  services  of  a  icaqonmaker^  blacl'smith  and  assistant,  shop  and  tooi>. 
iron  and  fiteel—iu  all,  $4710  atinually. 

"This  claim  is  stated  by  the  Indian  Office  for  the  amounts  of  the 
above  named  items,  which  have,  from  time  to  time,  been  embraced  in 
the  estimates  submitted  to  Ccmgress,  on  the  theory  that  such  submit 
sion,  hinu^  substantially  an  executive  recommendation,  is  tantaiuoiiut 
to  an  expression  of  ^the  i>leasure  ot  the  President'  that  such  sinus  br 
paid;  and  that,  notwithstanding^  the  failure  of  Congress  to  act  tavoni- 
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\Aj  by  making  the  specific  appropriation  asked  for,  the  Secretary  of  the 
l^asnry  is  empowered,  nnder  sections  2093  and  2094,  Revised  Statutes, 
to  issue  a  warrant  for  the  amounts  estimated. 

^^It  is  desirable,  before  acting  on  this  claim,  to  obtain  an  authorita- 
tive decision  on  the  main  points  involved,  to  wit: 

**lst.  Whether  the  favorable '  pleasure  of  the  President'  is  sufficiently 
expressed  by  the  embodiment,  in  official  estimates  submitted  to  Con- 
gress, of  items  made  dependent  on  the  executive  pleasure  by  the  terms 
of  treaty ; 

"  2d.  Whether  the  provision  of  section  2094,  Revised  Statutes,  that  all 
8iims  required  to  be  paid  for  Indian  lands  by  treaties,  ^are  appropri- 
ated in  conformity  to  them,  and  shall  be  drawn  from  the  Treasury  as 
other  public  moneys  are  drawn  therefrom,  under  such  instructions  as 
may  from  time  to  time  be  given  by  the  President,' is  sufficient  authority 
for  the  issue  of  a  warrant  in  the  present  case,  for  payment  of  the  sum 
claimed,  from  the  appropriation,  'Fulfilling  Treaty  with  Creeks.' 

"  It  is  respectfully  requested,  therefore,  that  the  subject  be  referred  to 
the  First  Comptroller  for  his  opinion  on  the  points  involved. 

The  account,  as  stated  by  the  Acting  Commissioner  of  Indian  Affairs, 
is,  in  part,  as  follows : 

The  United  States  to  Creek  Xation^  Dr. 
1884. 

May  26.  To  the  following  sums,  stipulated  to  be  paid  during  the  pleasure 
of  the  President  J  to  the  Creek  Nation,  under  the  8th  article  of 
the  treatv  of  Jan'y  24,  182(>,»  (7  Stat.,  287)  5th  article  of  the 
treaty  of  Feb'y  14,  1883,  (7  Stat.,  419)  and  6th  article  of  treaty 
dated  August  7, 1856,  (11  Stat.,  700)  rei>orted  to  Congress  for 
appropriation  by  the  President,  through  the  Secretary  of  the 
Treasury,  in  Books  of  Estimates  for  the  fiscal  years,  1875, 
1876,  1877,  1879,  1883  and  1884,  not  appropriated  by  Con- 
gress,  but  subject  to  allowance  and  payment  under  sections 
2093,  and  2094,  Revised  Statutes. 
The  amounts  to  be  paid,  during  the  pleasure  of  the  President, 
are  specified  in  the  5th  article  of  the  treaty  of  18r>f),  and  are 
as  follows : 

Blacksmith  and  assistant,  and  for  shop  and 

-j^^^  tools $840  00 

^  yf  <\         Iron  and  steel  for  shop 270  00 

"P^^  A   .     Wagoumaker 600  00 


^Sf/j^        Assistance  in  agriculture 2, 000  00 

iX  Education  ...   1, 000  00 


•, 


Total 4,  710  00 


The  account  then  gives  items  for  the  period,  1875  to  1884  inclusive, 
and  the  aggregate  thereof. 

July  10, 1884,  this  letter  and  account  were  referred  by  the  Chief  Clerk 
in  the  office  of  the  Secretary  to  the  First  Comptroller,  "  for  his  opinion 
on  the  question    •    •    •    submitted. 

"Notb: — ^This  should  be,  Aug.  28.  Treaties  arp  of  effect  only  as  from  the  date  of 
Mieir  proolamatiou.    (Wheatou,  lutoroat.  L.,  ^$  '^64,  54H.) 
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Opinion  by  William  Lawebnoe,  First  Comptroller. 

Treaties  have  been  made  with  the  Greek  Nation,  Angnst  7, 1790  (7 
Stat.,  35) ;  June  16, 1802  {Id.,  68) ;  February  12,  1825  (Id.,  237);  Jann. 
ary  24, 1826  {Id.,  286) ;  February  14,  1883  {Id.,  417) ;  January  4, 1^45 
(9  Stat.,  821) ;  August  28, 1856  (11  Stat.,  699).  Some  of  the  chiefe  wm 
dissatisfied  with  the  treaty  of  1825,  and  war  was  imminent.  To  avoid 
this,  a  number  of  the  prominent  chiefs  were  brought  to  Washington, 
and,  on  January  24, 1826,  the  treaty  of  1825  was  annulled  and  a  Dew 
one  entered  into.  Article  eight  of  the  treaty  of  1826  (7  Stat,  287)  pro- 
vides that  a  blacksmith  and  a  wheelwright  and  such  assistance  in  agri- 
culture as  the  President  may  thinh  proper  shall  be  furnished.  A  subse- 
quent treaty  was  made  at  Fort  Gibson,  February  14,  1833  (7  StaL^ 
417)  by  article  five  of  which,  "  as  an  evidence  of  •  •  •  kind  feeling 
*  *  *,"  the  United  states  promised  to  furnish  one  blacksmith  and  ooe 
wheelwright  or  wagon  maker  in  addition  to  those  already  employed,  and 
to  bestow  other  enumerated  benefits  under  the  direction  of  the  Presi 
dent,  to  be  continued  as  long  as  he  found  them  conducive  to  the  welfare  of 
the  Creek  Nation.  These  items  were  intended  as  gratuities  in  the  nature 
of  rewards  of  merit  for  good  conduct.  Prior  to  the  treaty  of  1856,  the 
amounts  that  might  thus  be  given  for  the  various  purposes  were  left  iu 
doubt.  One  of  the  objects  of  article  five  of  the  treaty  of  1856,  was  to 
fix  these  amounts. 

The  treaty  of  1856  (11  Stat.,  700,  701)  contains  the  following  provis- 
ions : 

"  Article  V.  The  Creek  Indians  do  hereby,  absolutely  and  forever, 
quitclaim  and  relinquish  to  the  United  States  all  their  right,  title,  and 
interest  in  and  to  any  lands  heretofore  owned  or  claimed  by  tbem, 
whether  east  or  west  of  the  Mississippi  Hiver,  and  any  and  all  claim  for 
or  on  account  of  any  such  lands,  except  those  embraced  within  the  bouiMi 
aries  described  in  the  second  article  of  this  agreement ;  and  it  doth 
also,  in  like  manner,  release  and  fully  discharge  the  United  States  from 
all  other  claims  and  demands  whatsoever,  which  the  Creek  Nation  or 
any  individuals  thereof  may  now  have  against  the  United  States,  except- 
ing only  such  as  are  particularly  or  in  terms  provided  for  and  secured  to 
them  by  the  provisions  of  existing  treaties  and  laws ;  and  which  are  a.< 
follows,  viz  :  }>ermanent  annuities  in  money  amounting  to  twentv-foar 
thousand  five  hundred  dollars,  secured  to  them  by  the  fourth  article  of 
the  treaty  of  seventh  August,  seventeen  hundred  and  ninety,  the  second 
article  of  the  treaty  of  June  sixteenth,  eighteen  hundred  and  two,  and 
the  fourth  article  of  the  treaty  of  January  twenty-fourth,  eighteen  ban 
dred  and  twenty-six ;  permanent  provision  for  a  wheelwright,  for  a 
blacksmith  and  assistant ;  blacksmith  shop  and  tools,  and  for  iron  nod 
steel  under  the  eighth  article  of  the  last-mentioned  treaty  ;  and  co^stinc 
annually  one  thousand  seven  hundred  and  ten  dollars ;  two  thouftand 
dollars  per  annum,  during  the  pleasure  of  the  President^for  assvttancf  i% 
agricultural  operations  under  the  same  treati/  and  article;  six  tbousiUiJ 
dollars  per  annum  for  education  for  seven  years,  in  addition  to  the  e>ti- 
mate  for  present  fivseal  year,  under  the  fourth  article  of  the  treaty  of 
January  fourth,  eighteen  hundiv<l  and  forty-five;  one  thousand  doilm 


Bight  of  Indians  to  Certain  Assistance — Creek  Indians  Case,     367 

per  annum  during  the  pleasure  of  the  Presidentyfor  the  same  object^  under 
the  fifth  article  of  the  treaty  of  February  fourteenth,  eighteen  hundred  and 
thirty  three;  services  of  a  wagon  makers  blacksmith  and  assistant,  shop  and 
tools,  iron  and  steel,  during  the  pleasure  of  the  President,  under  the  same 
treaty  and  article,  and  costing  one  thousand  seven  hundred  and  ten  dollars 
annually  ;  the  last  instalmeat  of  two  thousand  two  hundred  and  twenty 
dollars  for  two  blacksmiths  and  assistants,  shops  and  tools,  and  iron  and 
steel,  under  the  thirteenth  article  of  the  treaty  of  March  twenty-foarth, 
eighteen  hundred  and  thirty-two,  and  which  last  it  is  hereby  stipulated 
shall  be  continued  for  seven  additional  years.    •    •     • 

"Article  VI.  In  consideration  of  the  foregoing  quitclaim,  relin- 
qaishment,  release,  and  discharge,  and  of  the  cession  of  a  coantry  for 
the  Seminole  Indians  contained  in  the  first  article  of  this  agreement, 
the  United  States  do  hereby  agree  and  stipulate  to  allow  and  pay  the 
Creek  Nation  the  sum  of  one  million  of  dollars,  which  shall  be  invested 
and  paid  as  follows,  viz  :"    •     •     • 

The  remainder  of  the  article  describes  the  time  and  mode  of  invest* 
ment  and  payment. 
The  provisions  of  the  Eevised  Statutes  are,  as  follow : 

"  Sec.  2093.  All  moneys  received  from  the  sales  of  lands  that  have 
been,  or  may  be  hereafter,  ceded  to  the  United  States  by  Indiaja  tribes, 
by  treaties  providing  for  the  investment  or  payment  to  the  Indians, 
parties  thereto,  of  the  proceeds  of  the  lands  ceded  by  them,  respectively, 
after  deducting  the  expenses  of  survey  and  sale,  any  sums  stipulated 
to  be  advanced,  and  the  expenses  of  fulfilling  any  engagements  con- 
tained therein,  shall  be  paid  into  the  Treasury  in  the  same  manner 
that  moneys  received  from  the  sales  of  public  lands  are  paid  into  the 
Treasury. 

^^  Sec.  2094.  All  sums  that  are  or  may  be  required  to  be  paid,  and  all 
moneys  that  are  or  may  be  required  to  be  invested  by  the  treaties  men- 
tioned in  the  preceding  section,  are  appropriated  in  conformity  to  them, 
and  shall  be  drawn  from  the  Treasury  as  other  public  moneys  are 
drawn  therefrom,  under  such  instructions  as  may  from  time  to  time  be 
given  by  the  President. 

"  Sec.  2095.  All  investments  of  stock,  that  are  or  may  be  required  by 
treaties  with  the  Indians,  shall  be  made  under  the  direction  of  the 
President;  and  special  accounts  of  the  funds  under  such  treaties  shall 
be  kept  at  the  Treasury,  and  statements  thereof  be  annually  laid  before 
Congress.^ 

With  these  treaty  and  statutory  provisions  in  view,  the  questions 
submitted  for  an  opinion  may  be  now  considered.  Section  2093  of  the 
Bevised  Statutes  relates  to  Indian  treaties,  which — 

I.  Cede  lands  to  the  United  States,  and, 

II.  Provide  for  (I)  the  investment  or  (2)  payment  to  the  Indians  of 
the  proceeds  of  the  lands,  after  deducting : 

1.  The  expenses  of  survey  and  sale ; 

2.  Any  sums  stipulated  to  be  a<lvanced  ; 

3.  And  after  deducting  the  expenses  of  fulfilling  any  engagements 
contained  in  the  treaty. 

This  section  requires  that,  after  deducting  the  three  above-named 
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chisses  of  expenditure  from  them,  the  proceeds  of  ceded  lands  must  be 
paid  into  the  Treasury.  Literally,  this  section  might  mean  that  only 
the  residue,  after  making  the  deductions,  is  to  be  paid  into  the  Treasary. 
But,  in  practice,  the  entire  proceeds  are  paid  into  the  Treasury  as  a 
fund,  and  it  is  charged  with  the  three  classes  of  expenditures  meutioDed, 
and  with  moneys  drawn  from  it  to  be  invested  for  or  paid  to  any  Indian 
tribe.    The  Constitution  provides  that: 

''  Xo  Money  shall  be  drawn  from  the  Treasury,  but  in  Consequence  of 
Appropriations  made  by  Law ;  and  a  regular  Statement  and  Account  of 
the  Receipts  and  Exi)enditures  of  all  i>ublic  Money  shall  be  publishexl 
from  time  to  time."     (Const.,  Art.  I,  sec.  9,  cl.  7.) 

Ill  view  of  this,  section  2094  makes  a  permanent  specific  apropriation 
of  ''all  sums  that  are  or  may  be  required  to  hepaid^^  and  also  of  "  all  mou 
eys  that  are  or  may  be  required  to  be  invested  by  the  treaties  mentioned 
in  the  preceding  section."  The  appropriation  thus  made  of  all  moneys 
80  required,  shows  that  all  proceeds  of  sales  must  be  paid  into  the 
Treasury  without  first  making  any  deductions.  Some  of  the  treaties 
])rovide  for  advances  of  money  to  Indians  before  anj'  sales  of  lands,  and 
some  also  provide  for  furnishing  supplies  and  services  to  them,  as  part 
consideration  ibr  cessions  of  land  and  to  be  reimbursed  from  procee<l5 
of  Sides.  Section  2094  appropriates  the  money  to  make  said  advances 
and  to  pay  for  such  services  and  supplies.  Literally,  this  section  ap- 
propriates money  to  pay  "all  sums  that  are  or  may  be  required  to 
1)0  paid  ♦  ♦  *  by  the  treaties  mentioned  *  in  the  preceding  section 
*  *  ♦,''  whether  as  a  consideration  for  ceding  lands  in  trust  for  sale, 
or  to  be  paid  either /or  other  consideration  or  reason,  or  even  as  a  gratu- 
ity. But  the  section  does  not  make  any  appropriation,  except  such  as 
is  to  be  reimbursed  from  proceeds  of  sales  of  ceded  lands.  The  above 
analysis  of  section  2093  shows  that  it  contemplates  a  reimbursement  of 
tlie  United  States  from  the  proceeds  of  the  sales  of  ceded  lands,  and 
hence  it  relates  only  to  advances  or  payments  made  by  the  Grovernuieul 
an  a  consideration  for  the  cession.  And  section  2095  recognizes  this  view, 
by  requiring  "special  accounts  of  the  funds  under  such  treaties,"  to  l>e 
kept  and  statements  thereof  to  be  annually  laid  before  Congress.  The^^^e 
sections  are  all  to  be  construed  together,  and  the  words  of  each  to  In? 
liiiiited  to  and  restrained  by  the  objects  apparent  in  all.  It  is  nianife?t 
that  the  three  items,  which  make  up  the  gross  sum  of  the  claim  in  this 
ease,  are  not,  in  whole  or  in  any  part,  a  consideration  for  the  cession  of 
lands  by  the  Creek  Indians.  They  are  recognized  in  the  treaty  of  1S.">6.  as 
aettruin^'  under  other  and  prior  treaties,  but  not  as  a  consideration  f(»r 
(sessions.  This  has  l)een  so  well  understood  that  no  sum  on  account  ot 
anv  of  these  items  has  ever  been  paid  by  virtue  of  section  2094  of  the 
IJevised  Statutes,  no  charge  has  ever  been  made  against  the  fund  ari> 
ing  from  the  i)r()ceeds  of  Creek  (;eded  lauds  on  account  of  payments  for 
such  items,  and,  so  far  as  they  have  been  made,  payments  have  been 
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ander  specific  appropriations  in  Indian  appropriation  acts,  based  on  es- 
timates transmitted  to  Congress  asking  for  tliem.* 

The  Revised  Statutes  provide : 

^^Seg.  3660.  The  heads  of  Departments,  in  conimanicating  estimates 
of  expenditures  and  appropriations  to  Congress,  or  to  any  of  the  com- 
mittees thereof,  shall  specify,  as  nearly  as  mav  be  convenient,  the  sources 
from  which  such  estimates  are  deriveil,  and  the  calculations  upon  which 
they  are  founded,  and  shall  discriminate  between  such  estimates  as  are 
conjectural  in  their  character  and  such  as  are  framed  upon  actual  infer- 
matiou  and  applications  from  disbursing  ofldcers.  They  shall  also  give 
references  to  any  law  or  treaty  by  which  the  proposed  expenditures  are, 
respectively,  authorized^  specifying  the  date  of  each,  and  the  volume 
and  pagH  of  the  Statutes  at  Large,  or  of  the  Ke\  ised  Statutes,  as  the 
case  may  be,  and  the  section  of  the  act  in  which  the  authority  is  to  be 

fOQUd. 

'^Sec.  3669.  All  annual  estimates  for  the  public  service  shall  be  sub* 
mitted  to  Congrress  through  the  Secretary  of  the  Treasury,  and  shall  be 
included  in  the  book  of  estimates  prepared  under  his  direction." 

(See  Revised  Statutes,  3660^3686.) 

When  the  Book  of  Estimates  includes  an  item  for  the  benefit  of  In- 
dians, depending  upon  ^^  the  pleasure  of  the  President,"  it  is  to  be  pre- 
sumed that  the  President  has  signified  his  pleasure  that  an  appropria- 
tion should  be  asked  to  provide  for  it.    (Seward's  case,  2  Lawrence, 
Compt.  Dec ,  2d  ed.,  57,  and  cases  cited.)    The  estimates  signify  the 
President's  approval  only  to  the  extent  of  asking  an  appropriation  from 
Congress.    This  lays  no  foundation  for  the  allowance  of  a  claim  by  ac- 
counting officers.    The  estimates  are  not  evidence  in  support  of  a  claim  on 
which  accounting  officers  are  required  to  act.    They  have  another  dis. 
tinct  and  specific  object,  in  no  way  connected  with  the  allowance  of  such 
claim  by  said  officers.    When  Congress  refuses  such  an  appropriation , 
it  seems  reasonable  that  no  officer  is  required  to  make  any  further  re- 
quest on  the  subject,  or  take  any  further  action  in  relation  to  it.    (Mis- 
sissippi Central  Railroad  Co's  case,  4  Lawrence,  Compt.  Dec,  553,  572.) 
The  Second  Comptroller  has  jurisdiction  of  claims  of  this  character  to 
the  extent  of  certifying  balances  thereon,  and  as  to  that  the  First  Comp- 
troller has  no  jurisdiction.    (Rev.  Stat.,  273,  paragraph  second.)     But 
the  Second  Comptroller  is  chargeil  with  no  duty  or  authority  as  to 
Treasury  warrants  to  pay  any  claim.    The  Secretary  of  the  Treasury 
grants  all  such  warrants  (Rev.  Stat.,  248),  and  it  is  made  the  duty  of 
the  First  Comptroller  **  to  countersign  all  warrants  drawn  by  the  Sec- 
retary of  the  Treasury,  which  shall  be  warranted  by  law?^    (Rev.  Stat., 
269,  paragraph  third.)    Before  the  Comptroller  can  lawfully  countersign 
a  warrant,  he  is  required  in  the  exercise  of  a  ^KOtfi  judicial  authority  to 
decide  whether  it  is  warranted  by  law.    (Bender's  case,  1  Lawrence, 
Compt.  Dec,  2d  ed.,  397;  /<r/.,  App.,  Ch.  xii,  549.) 


*  See  Act  of  Jane  22,  1874,  18  Stat.,  154 ;  March  3, 1875,  Id.,  428 ;  Ang.  15, 1876,  19 
Stat.,  181 ;  March  3,  1877,  Id.,  276;  May  2S,  1878,  20  Stat.,  69 ;  Feb'y  17,  1879,  id., 
300;  May  11,  1880,  21  St&t.,  119;  March  3,  1881,  Id,,  489. 

24  DEO,  VOL  5 
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If  (1)  there  be  uo  law  anthorizing  a  claim  to  be  allowed  and  a  bal- 
ttnce  certified  thereon  b3'  the  Second  Comptroller,  or  (2)  if  there  be  no 
appropriation  to  pay  any  balance  so  certified,  the  First  Comptroller 
must  so  decide  and  refuse  to  countersign  any  warrant  for  the  i>ayment 
thereof.  Of  course,  the  Secretary  of  the  Treasury  would  not  grant  a 
warrant  for  the  payment  of  a  claim  for  the  satisfaction  of  which  no  ap- 
propriation exists. 

There  is  no  legal  claim  in  this  case  against  the  United  States.  Tb« 
President  has  not  signified  his  pleasure  in  favor  of  such  claim  for  the 
purpose  of  its  allowance  by  accounting  officers.  Hence,  there  is  no  au- 
thority for  any  allowance  by  them.  There  is  no  appropriation  for  the 
payment  of  such  claim. 

The  Secretary  of  the  Treasury  will  be  advised  accordingly. 

Tebasuey  Department, 

First  Comptroller's  Office^  August  5,  1884. 


IN  THE  MATTER  OF  THE  RIGHT  OF  A  CLERK  OF  A  CIRCUIT  COURT  OF 
THE  UNITED  STATES  TO  COMPENSATION  FOR  SERVICES  UNDEU  SECTI<)X 
2  OF  THE  ACT  OF  JUNE  30,  1879  (21  STAT.,  4:1).— JURY-SELECTIOK  CASE. 


1.  A  Clerk  of  a  Circuit  Court  of  the  United  States  is  not  entitled  to  compeosatioa 

for  services  under  section  2  of  the  act  of  June  30,  1879  (21  Stat.,  43). 
f2.  Such  Clerk  is  not  a  Jury-Commissioner  under  said  act. 

3.  Section  2  of  the  act  of  June  30,  1879  (21  Stat.,  43),  imposes  the  duties  therein  r^ 

quired  of  Clerks  of  the  Circuit  and  District  Courts  of  the  United  States  on  tbt-D 
as  a  part  of  their  official  duties  as  such,  with  no  compensation  attached. 

4.  Congress  has  authority  to  require  new  and  additional  duties  of  every  officer.  Dot 

inconsistent  with  the  functions  of  his  office  as  legislative,  executive,  or  jailida) 
in  character. 

5.  The  effect  of  section  1765  of  the  Revised  Statutes  considered,  with  reference  t« 

allowing  compensation  to  a  Clerk  of  a  United  States  Court  under  section  2  of 
the  act  of  June  30,  1879  (21  Stat.,  43). 

The  act  of  Jnue  30, 1879  (21  Stat.,  43,  sec.  2),  makes  provision  for  the 
eelectiou  of  jarors  for  the  Courts  of  the  United  States,  as  foliows:— 

^^Tbat  all  such  jurors,  grand  and  petit,  including  those  summoned 
during  the  session  of  the  court,  shall  be  publicly  drawn  from  a  box  con- 
taining, at  the  time  of  each  drawing,  the  names  of  not  less  than  thrw 
hundred  persons,  possessing  the  qualificatioiis  prescribed  in  section 
eight  hundred  of  the  Revised  Statutes,  which  names  shall  have  been 
placed  therein  by  the  clerk  of  such  court  and  a  commissioner,  to  be  ap- 
pointed by  the  jud^e  thereof,  which  commissioner  shall  be  a  dtixen 
of  good  standing,  residing  in  the  district  in  which  such  court  is  held, 
and  a  well-known  member  of  the  principal  political  party  in  the  district 
in  which  the  court  is  held  opposing  that  to  which  the  clerk  may  belong, 
the  clerk  and  said  commissioner  each  to  place  one  name  in  said  box  al 
temately,  without  reference  to  party  affiliations,  until  the  whole  unm- 
ber  required  shall  be  placed  therein.    •    •    •'' 
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Said  act  (21  Stat.,  44,  sec.  3),  farther  provides: — 

^'That  the  Attorney-Geueral  shall  inclade  in  his  anuiial  report  a  state- 
meut  of  all  payments  or  expenditures  during  any  fiscal  year  out  of  auy 
appropriation  fund  subject  to  requisitions  by  him." 

The  act  of  March  3, 1883  (22  Stat.,  630, 031),  <<  making  appropriations 
for  sundry  civil  ex]>eDses  of  the  government  for  the  fiscal  year  ending 
Jane  thirtieth,  eighteen  hnndred  and  eighty  four,"  contains,  under  the 
caption,  "Judicial — United  States  Courts,''  one  clause,  as  fol- 
lows:— 

^^  For  fees  and  expenses  of  bailiffs;  furniture ;  for  payment  of  expenses 
of  district  judges  who  may  be  sent  out  of  their  districts,  in  pursuance 
of  law,  to  hold  a  circuit  or  district  court;  and  other  miscellaneous  ex- 
penses, three  hundre<l  and  ten  thousand  dollars." 

The  Revised  Statutes  contain  the  following  provisions: — 

*'Sec.  363.  The  Attorney-General  shall,  whenever  in  his  opinion  the 
public  interest  requires  it,  employ  and  retain,  in  the  name  of  the  United 
States,  such  attorneys  and  counselors  at  law  as  he  may  think  necessary 
to  assist  the  district  attorneys  in  the  discharge  of  their  duties,  and  shall 
stipulate  with  such  assistant  attorneys  and  counsel  the  amount  of  com- 
pensation, and  shall  have  supervision  of  their  conduct  and  proceedings. 

•  •••••• 

"Sec.  368.  The  Attorney-General  shall  exercise  general  supervisory 
powers  over  the  accounts  of  district  attorneys,  marshals,  clerks,  and 
other  officers  of  the  courts  of  the  United  States. 

"Sec.  369.  The  Attorney-General  shall  sign  all  requisitions  for  the 
advance  or  payment  of  moneys  appropriated  for  the  Department  of 
Justice,  out  of  the  Treasury,  subject  to  the  same  control  as  is  exercised 
on  like  estimates  or  accounts  by  the  First  Auditor  or  First  Comptroller 
of  the  Treasury. 

•  •••••• 

"Sec.  384.  It  shall  be  the  duty  of  the  Attorney-General  to  make  to 
Congress,  at  the  commencement  of  each  regular  session,  a  report  of  the 
business  of  the  Department  of  Justice  for  the  last  preceding  fiscal  year, 
and  of  any  other  matters  appertaining  thereto  that  he  may  deem  proper, 
including  a  statement  of  the  several  appropriations  now  or  which  may 
hereafter  be  placed  under  its  control,  the  amount  appropriated,  and  a 
detailed  statement  of  the  amounts  nsed  for  defraying  the  expenses  of 
the  United  States  courts  in  each  Judicial  district;  also  the  statistics  of 
crime  under  the  laws  of  the  United  States,  and  a  statement  of  the  number 
of  causes,  civil  and  criminal,  pending  during  the  preceding  year  in  each 
of  the  several  courts  of  the  United  States. 

•  •••••• 

"  Sec.  1765.  No  officer  in  any  branch  of  the  public  service,  or  any  other 
person  whose  salary,  pay,  or  emoluments  are  fixed  by  law  or  regulations, 
shall  receive  any  additional  pay,  extra  allowance,  or  compensation,  in 
any  form  whatever,  for  the  disbursement  of  public  money,  or  for  any 
other  service  or  duty  whatever,  unless  the  same  is  authorized  by  law, 
and  the  appropriation  therefor  explicitly  states  that  it  is  for  such  addi- 
tional pay,  extra  allowance,  or  compensation." 

At  the  November  term  (December  21),  1883,  of  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Texas,  an  account  was  by 
the  Conrt  approved  against  the  United  States  in  favor  of  C.  Dart  for 
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$55,  for  eleven  days  at  $5  per  day  in  October,  1883,  for  services  in  se- 
lecting  jurors  under  section  2  of  the  act  of  June  30,  1879  (21  Stat,  43). 
During  the  time  when  these  services  were  performed  by  said  Dart,  be 
was  Clerk  of  said  Gii'cuit  Court. 

July  3,  1884,  this  account  was  by  the  Attorney-General  approvetl  f»»r 
$25,  to  be  paid  from  the  appropriation  for  miscellaneous  ex|)eDtteHof 
United  States  Courts,  and  referred  to  the  First  Auditor. 

July  25,  1884,  the  First  Auditor  disallowed  the  claim,  ^Mi|H)n  the 
ground  that  the  fee- bill  does  not  allow  the  Clerk  a  per  diem  for  any  Kei  v> 
ices  except  for  attendance  on  courts." 

The  First  Comptroller  is  now  required  to  decide  whether  the  cLiiai 
so  presented  shall  be  allowed. 


Decision  by  William  Lawrence,  First  Comptroller. 

The  First  Auditor  properly  holds  that  the  claimant,  being  on  officer— 
the  Clerk  of  a  United  States  Circuit  Court — is  not  entitled  to  pavnieat 
for  the  services  in  question ;  because  the  act  prescribing  "Clerks'  Fws" 
provides  none  for  such  services.  The  claimant  is  not  a  Jury-CommiM- 
sioner  under  the  act  of  June  30, 1879  (21  Stat.,  43,  sec.  -')•  That  act  im- 
poses upon  the  Clerk  of  the  Court,  as  siichj  the  duty  of  aiding  a  Jury 
Commissioner,  therein  authorized,  in  selecting  jurors.  This  is  a  part  of 
the  official  duty  of  the  Clerk  as  such.  No  statute  prescribes  any  fee  or 
compensation  for  i  hese  services  of  the  Clerk.  It  is  well  settled,  that  Con- 
gress may  require  new  and  additional  duties  of  an  officer,and  that,nnles8 
the  payment  of  compensation  therefor  is  expressly,  or  by  cleaur  infereiK*e. 
authorized,  none  can  be  allowed  (Meigs's  case,  4  Lawrence,  Compt.  Dw^ 
596,  619,  620,  621,  628;  Contempt  case,  ante,  257;  Double  Per  Diem 
case,  ante,  278).  On  this  ground  the  claim  must  be  rejected.  Of  cooree. 
Congress  cannot  require  of  a  judicial  officer  purely  executive  or  admin- 
istrative duties  in  no  way  connected  with  judicial  acts  or  authority. 

The  claim  in  this  must  be  rejected  on  another  ground.  The  Clerk  is, 
within  the  meaning  of  section  1765  of  the  Revised  Statutes,  an  ^^officcr 
in  •  •  •  [a]  branch  of  the  public?  service,  •  •  •  whose  salary, 
pay,  or  emoluments  are  fixed  by  law."  By  the  express  terms  of  this 
section  he  c^annot  lawfully  "  receive  any  additional  pay,  •  •  •  [W- 
yond  hi^  official  fees  or  compensation  prescribed  by  statute],  for  any 
other  service  or  duty  whatever,  [whether  in  the  line  of  his  official  duty 
or  not,]  unless  [1]  the  same  is  authorized  by  law,  and  [2]  the  appropri 
ation  therefor  explicitly  states  that  it  is  for  such  a<!ditional  pay.'' 

The  services  for  which  compensation  is  asked  are  ^'authorized  by  law." 
but  there  is  no  appropriation  made  in  express  terms  to  pay  for  surb 
services. 

If  it  be  said  that  the  last  clause  of  section  1765  has  no  meaniiijr*  a^ 
applied  to  the  large  and  '^ influential"  class  of  persons  who  hold  office. 
and  that  in  their  favor  such  clause  .may  be  disregarded  as  meaniugless* 
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contrary  to  the  penera!  rule  applicable  to  other  persons,  that  effect  must, 
if  practicable,  be  given  to  '^every  word  and  clause"  of  a  statute,  "leav- 
ing no  useless  words"  (Bishop,  Written  Laws,  82),  yet  it  has  been  at  all 
events  authoritatively  decided,  in  principle  at  least,  that  compensation 
cannot  be  paid  in  such  ca^se  as  this  to  an  officer,  "unless  the  service  he 
has  performed  is  required  by  existing  laws,  and  the  remuneration  for 
them  [\t]  fixed  [in  amount]  by  law^  (Converse  v.  United  States,  21  How., 
47.'^,  474).  One  purpose  of  the  statute  has  been  declared  to  be  to  pro- 
hibit compensation,  fixed  by  no  law,  but  only  in  the  disc^^etion  of  some 
officer  (W.,  470).  It  has  been  insisted  with  much  force,  that  full  effect 
should  be  given  to  the  last  clause  of  section  1765  (M,  477).  The  cases 
of  United  States  v.  Brindle  (110  U.  S.,  688),  and  Converse  r.  United 
States  (21  How.,  4(>.3),  only  apply,  so  far  as  the  facts  of  those  particular 
Ciuses  are  concerned,  to  extra  services  which  do  nor  pertain  to  the  duties 
of  the  offices  held  by  the  persons  claiming  the  compensation,  and  in  that 
respect,  differ  fmm  the  present  case.  Bat  tlie  language  of  section  1765, 
and  the  opinions  in  those  cases,  show  that  the  claim  for  compensation 
in  this  case  is  unsupported  by  law.  In  fact,  the  prohibitions  of  said 
section  are,  if  possible,  more  effective  against  additional^pay  for  services 
in  the  line  of  official  duty  than  against  compensation  for  extra  services 
in  no  way  a  part  of  official  duty.  These  prohibitions,  however,  in  ex- 
press terms  apply  in  botli  instances,  whatever  may  l>e  the  nature  of  the 
services.    This  has  been  decided  in  numerous  cases. 

Section  1765  of  the  lievised  Statutes  declares  that  no  officer  with 
fixed  salary  shall  receive  additional  pay  "for  the  disbur.sementrof  pub- 
lic money,  or  for  any  other  service  or  duty  whatever.''  Before  this 
statute  was  enacted,  the  most  frequent  allowances  of  pay  in  addition 
to  the  salaries. of  officers  were  for  services  in  disbursing  money,  whiph 
were  in  no  way  connected  with  the  duties  of  the  offices.  Hence,  these 
services  were  particularly  specified;  but,  on  the  maxim,  noscitur  d  hocOs^ 
the  proiiibitions  appl}'  against  compensation  for  all  unofficial  services. 
Without  a  prohibition  on  the  subject,  an  officer  cannot  receive  for  offi- 
cial services  any  compensation  except  that  prescribed  by  law.  An  offi- 
cer who  renders  services  beyond  the  usual  hours  is  not  entitled  to  addi- 
tional pay ;  because  the  statutes  prescribing  salaries,  fees,  and  compen- 
sation fix,  and,  so,  limit,  the  whole  amount  which  can  lawfully  be  paid. 
But  section  176.1  applies  in  terms  to  officers  and  official  services,  as 
well  as  to  employes  and  unofficial  services. 

The  case  of  United  States  v.  Brindle  (110  U.  S.,  688,  694)  is  author- 
ity for  the  payment  of  "a  reasonable  compensation,'' only  on  the  par- 
ticular facts  of  that  case  (Meigs's  case,  4  Lawrence,  Compt.  Dec.,  632). 
•The  claim  herein  presented  is  disalioweil. 

Treasury  Department, 

First  Comptroller's  Office^  August  5,  1884. 
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IN    THE  'MATTER   OF   THE    RIGHT    OF    A  CONSUL  TO    RECEIVE  SALARY 
FROM  THE  DATE  OF  HIS  COMMISSION.— SCHROEDER'S  CASE. 


1.  A  CoiKMTil  is  entitlt'd  to  salary  commencing,  not  with  the  date  of  his  commission,  but 

only  after  hv  ban  taken  the  oath  of  office,  from  the  "  time  he  devotes  himself  to  the 
]>ul)lic  .service." 

2.  Dunnes  Case  (4  Lawrence,  Conijit.  Dec,  410)  re-affirmed. 

3.  A  regnlation  of  an  Executive  Department  cannot  prescribe  the  time  when  a  salsir? 

fixed  in  amount  by  act  of  Coii«;resH  for  a  wjiecified  officer  shall  commence,  iiule."* 
some  Htatnte  clearly  j^ivcs  authority  to  do  so. 

Prior  to  July  7,  1884,  the  Consulate  at  San  Jose,  Costa  Kica,  was  an 
office  eonipensated  by  fees  under  sections  1730  and  1732  of  the  Revised 
Statutes.  See  United  States  Consular  Kej^ulations  of  1881.  page  20, 
par.  49.  Tbe  net  of  July  7,  1884  (23  Stat,  227,  230,  231),  "  making  ap- 
propriations for  the  consular  and  diplomatic  service  of  the  Government 
for  the  fiscal  year  ending*  June  thirtieth,  eij»hteen  hundred  and  eighty- 
five,"  changes  this  Consulate  into  a  salaried  office  with  salary  at  the 
rate  of  $2,000  per  annum.  John  Schroeder  having  been  uomiuated  to 
the  Senate  for  Consul  at  San  Jose,  Costa  Kica,  the  nomination  was  con- 
firmed July  5,  1884. 

The  Assistant  Secretary  of  State  addressed  a  circular  letter  dated 
July  15, 1884,  to  'sTohn  Schroeder.  Esq.,  Appointed  Consul  of  the  United 
States  at  San  Jose,  Costa  Rica,"  in  which  it  is  said: 

*'Sm:  In  transmitting  the  notice  of  your  appointment  to  the  office 
of  Consul,  at  Costa  Rica,  I  have  further  to  acquaint  you  that  yon  are 
entitled  to  com])ensation  at  the  rate  of  your  salary  only  fn^ni  the  time 
when  you  ^hall  reach  your  post  and  enter  upon  your  official  duties  to 
the  time  when  you  shall  cease  to  hold  such  office;  and  also  for  such 
time  as  you  shall  be  actually  and  necessarily  occui)ied  in  receiving  your 
instructions,  not  to  exceed  thirtv  davs  ;  and  finally,  for  the  time  acto- 
ally  and  necessarily  occupied  in  making  the  direct  transit  between  the 
place  of  your  residence  when  appointed  and  your  post  of  duty  at  the 
commencement  and  termination  of  the  i)eriod  of  your  official  sen'ice, 
not  exceeding  twenty-live  days. 

'*  Your  comi>ensation  is  fixed  by  law  at  $2,000  per  animra,  at  which 
rate  you  will  be  ])aid  for  the  periods  of  service  above  mentioned. 

''  Your  comi)ensation  will  be(iin  with  July  5th,  1884,  that  being  the 
dale  of  your  commission,  but  notnntil  you  have  signified  your  acceptanct 
of  the  appointment  by  taking  the  oath  of  allegiance  and  of  office^  of  which  a 
copy  is  herewith  inclosed.  Whe7i  this  act  is  performed  you  will  be  en- 
titled to  compensation  for  a  i)eriod  so  long  as  may  be  necessary,  not  ex- 
ceeding thirty  days,  ichile  you  are  ACTUALLY  occupied  in  receiving  instruc- 
tions.  At  the  expiration  of  this  i)eriod  you  will  receive  your  passjwrt, 
and  be  paid  for  the  number  of  days  during  which  you  may  have  Wi* 
occupied  in  receiving  instructions." 

August  2,  1884,  the  Assistant  Secretary  of  State,  in  a  letter  to  the 
First  Comptroller,  said  that : 

"The  rule  of  this  Department  (which  has  prevailed  for  many  years, 
indeed,  ever  since  August,  185G)  is,  that  the  Consul's  salary  coniraeuce* 
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with  tho  date  of  his  commission.  The  Treasury  Department,  and  espec- 
ially your  office,  has,  during  all  this  period  acquiesced  in,  and  assented 
to  this  (to  my  mind)  just  interpretation  *  of  the  law,  and  I  am  unable 
to  perceive  any  good  reason  now,  for  changing  th6  rule  or  the  practice. 
It  is,  moreover,  the  plain  reading ;  the  very  letter  of  the  law ;  see  Rev^ 
Stat.,  Sec.  1470 ;  Consular  Regulations,  Par.  44,  p.  16. 


'This  is  explained  by  a  letter  from  the  First  Comptroller  to  the  AHsiutant  Secretary 
of  State,  August  5,  1884,  iu  which  it  is  said  : 

'*  I  am  not  aware  of  any  account  of  a  consular  officer  ^which  has  been  heretofore  al- 
lowe/I  in  this  office,  when  there  was  official  notification  or  evidence  on  file,  showing 
that  the  oath  of  office  was  taken  }it  a  date  subsequent  to  that  on  which  the  salary 
began.  The  a'^conuts  of  consular  officers  for  salary  while  receiving  instructions  are 
invariably  allowed  upon  an  official  letter  from  the  Department  of  State  (usually  ad- 
dressed to  the  Fifth  Auditor),  stating  the  exact  time  to  be  allowed,  [and]  the  respect- 
ive dates  on  which  the  salary  begins  and  terminates.  The  accounting  officers  in  act- 
ing upon  this  official  intortuation  friMU  the  Department  of  State,  are  warranted  in  as- 
suming that  the  dates  assigned  by  said  Department,  as  the  limit  of  time  for  which  a 
conmilar  officer  shall  bo  allowed  salary  while  receiving  instructions,  have  been  fixed 
with  due  regard  to  the  provisions  of  law  respecting  the  oath  of  otfice,  and  subordi- 
nate to  the  requirements  of  the  statute. '^ 

The  same  letter  says  that : 

"  When  Mr.  Schroeder  first  presented  himself  to  this  office,  for  the  purpose  of  hav- 
ing his  account  for  salary,  while  receiving  instructions,  made  out  and  paid,  he  sub- 
mitted a  semi-official  communication  from  the  Chief  of  the  Consular  Bureau  of  the 
Department  of  State,  stating  that  *  Mr.  Schroeder,  our  new  Consul  at  San  Jose,  C.  R.^ 
is  entitled  to  pay  from  July  5th,  1884.' '' 

It  is  ascertained  from  Mr.  Schroeder,  that  on  the  7th  of  July,  1884,  he  resigned  b 
position  which  he  held  as  an  employ^  in  the  Document  Room  of  the  Senate ;  that  he 
received  his  pay  as  such  to  and  including  that  day  ;  and  that  he  took  the  oath  of  office 
as  Consnl  on  the  next  day. 

The  United  States  Consular  Regulations  of  1868  (3d  ed.)  contain  the  following: 

"331.  The  Marshals  of  the  United  States  consular  courts  are  not,  like  consuls,  en- 
titled  specifically  to  compensation  for  a  certain  period  while  receiving  instructions^ 
nor  while  making  the  transit  to  and  from  their  respective  postM  of  duty.  1%  the  ab- 
sence  of  any  af4it9itory  provision  fixing  Ihe  time  when  thetalariea  of  public  officere  begin,  th& 
general  rule  adopted  ai*d  enforced  in  the  accounting  bureaua  has  been  that  atieh  offlcera  are 
entitled  to  pay  when  they  hare  actually  entered  upon  duty.  This  nile  has  usually  been  ap- 
plietl  to  heads  of  Bureaus,  Marshals,  District  Attomeys,Land  Officers,  and  others.  [7 
Op.  Att.-Gen.,  307.] 

"I»3'2.  The  date  of  the  commencement  of  receiving  compensation  is  not  necessarily 
that  of  their  appointment,  bnt  that  at  which  they  begin  to  derate  themaelvea  to  the  publio 
«erricc,  that  time  being  fixed  by  acts  performed,  as  by  leaving  home  to  oome  to  the 
seat  of  Government  for  instructions,  or  by  an  understanding  between  them  and  the 
head  of  the  Department.  It  may  also  be  indicated,  in  the  case  of  the  Marshal  of  a 
consular  court,  by  the  day  on  which  he  takes  the  oath  of  office  and  gives  the  bond  for 
faithful  performance  of  the  duties  reqnired.by  law.  Then,  and  not  b^ore,  he  may  be 
said  to  be  tn  officCy  and  certainly  before  these  essential  formalities  are  coni))lied  with 
hig  salary  does  not  commence.  Whether  it  begins  when  they  are  completed  will  depend  on 
the  question  whet  her /rom  that  time  he  deroiea  himaelf  to  the  public  aervioe.  In  legal  pre- 
sumption he  does;  but  that  presumption  is  not  conclusive;  and  if  the  fact  be  other- 
wine,  the  accounting  officers,  if  it  appear  that  the  time  when  a  marshal  takes  the  oath 
of  office  and  files  his  official  bond,  is  not  the  time  when  his  official  service  begins, 
should  accept  the  latter  as  the  date  from  which  bin  salary  commences.  [Opinion  of 
the  Attorney-General  of  the  United  States,  May  12,  1862—10  Op.  Att.-Gen.,  250.] 

*M04.  The  compensation  of  sal.-irleil  consular  officers  while  receiving  instructions, 
who  are  in  the  Unite<l  States  at  the  time  of  their  appointment,  under  the  general  rule 
adopted  by  the  Treasury  Department,  commences  with  the  date  of  the  consular  com- 
mission, and  continues,  duriug  the  time  'actually  and  necessarily  occupied  in  receiv- 
ing instructions,  not  excee<ling  thirtv  days.'  This  'time'  is  determined  by  the  De- 
partment of  State,  and  not  un  frequently  the  whole  period  of  thirty  days  is  not  required. 
This  rule,  however,  is  aubject  to  the  limitationa  auggeated  by  the  Attorney  General  in  aeotion. 
three  hundred  and  thirty-one/^ 
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**  Mr.  Scliroeder  was  confirmed  by  the  Senate  on  the  5th  of  July.  The 
appropriation  bill  providing  for  the  salary  of  this  officer  was  not  ap- 
proved till  the  7th  of  that  month ;  of  course  he  could  not  receive  aoy 
salary  before  the  appropriation  was  made.  It  is,  however,  the  opiuion 
of  this  Department  that  Mr.  Schroeder's  salary  should  commeDce  on, 
and  from,  the  7th  day  of  July,  1884,  and  I  venture  to  express  the  hope 
that  you  will  see  the  justice  and  propriety  of  concarring  in  this  view." 

The  question  is  thus  presented  to  the  First  Comptroller  for  his  decis 
ion  thereon,  whether  a  Consul  is  entitled  to  salary  commencing  with 
the  date  of  his  commission,  or  only  from  that  of  his  oath. 


Decision  by  William  Lawrence,  First  Comptroller. 

The  question  presented  in  this  case  has  been  substantially  decided 
in  Dunn's  Case  (4  Lawrence,  Compt  Dec,  410),  which  is  now  recon- 
sidered and  re-affirmed.  It  is  unnecessary  to  repeat  the  authorities 
cited  in  that  case,  or  the  reasoning  by  which  it  is  supported.  Cougress 
can  enact  a  statute  in  a  form  which  will  expressly  give  an  officers 
right  to  compensation  retroactively,  even  baek  of  the  time  when  he 
takes  the  oath  of  office  to  the  date  of  his  commission,  or  of  his  nomina- 
tion to  the  Senate.  But  no  statute  has  so  provided  as  to  CodsoIs. 
And  it  is  clear,  that,  as  the  law  now  stands,  a  Consul  is  not  entitled  to 
salary  prior  to  the  date  of  his  oath  of  office.  The  Constitution  re- 
quires ''all  executive  and  judicial  Officers  ••  •  •  of  the  United 
States "  to  "  be  bound  by  Oath  or  Affirmation,  to  support  •  •  • 
[the]  Constitution"  (Const.  U.  S.,  Art.  VI,  par.  3 ;  Story,  Const.,  §§  1H44- 
184f5).  The  first  act  passed  by  the  first  Congress  under  the  Consiita- 
tion  prescribed  a  form  of  oath,  and  declared  that — 

**  All  officers  ♦  •  •  hereafter  to  be  appointed  •  •  •,  nhally 
before  they  act  in  their  respective  offices,  take  the  same  oath  or  affirma- 
tion ''  (Act  June  1,  1789—1  Stat.,  24,  sec.  4). 

The  Revised  Statutes  contain  the  following  provisions: 

**Sec.  1756.  Every  person  elected  or  appointed  to  any  office  of  honor 
or  ])rofit,  either  in  the  civil,  military,  or  naval  service,  excepting  the 
President  and  the  persons  embraced  by  the  section  lollowing,  shaU.k- 
fore  entering  upon  the  duties  of  such  office,  and  before  being  entitled  toanji 
part  of  the  salary  or  other  emoluments  thereof  take  and  subscribe  the 
following-  oath :  'I,  A  B,  do  solemnly  swear  (or  affirm)  that  I  have  never 
voluntarily  borne  anus  against  the  United  States  since  I  have  been  a 
citizen  thereof;  that  I  have  voluntarily  given  no  aid,  countenance, 
counsel,  or  encouragement  to  i)ersons  engaged  in  armed  hostility  there- 
to; that  I  have  neither  sought,  nor  accei)ted,  nor  attempted  toexercit^e 
the  functions  of  any  office  whatever,  uiuler  any  authority,  or  pretended 
authority,  in  hostility  to  the  United  States;  that  I  have  not  yielded  a 
voluntary  sup))ort  to  any  ]>retended  gov^ernment,  authority,  power,  or 
constitution  within  the  United  States,  hostile  or  inimical  thereto.  And 
I  do  further  swear  (or  affirm)  that,  to  the  best  of  my  knowledge  ami 
ability,  I  will  support  and  defend  the  Constitution  of  the  United  States 
against  all  enemies,  foreign  and  domestic;  that  I  will  bear  trae  faith 
and  allegiance  to  the  same;  that  I  take  this  obligation  fretdy,  without 
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any  mental  reHervation  or  purpose  of  eraRion,  and  that  I  will  well  and 
faithfully  diKchar<;e  the  duties  of  the  office  on  which  I  am  about  to  en- 
ter, 80  help  me  God.' 

"Sec.  1757.  Whenever  any  person  who  is  not  rendered  ineligible  to 
office  by  the  provisions  of  the  frnirteenth  amendment  to  the  Constitution 
is  elected  or  ap|>ointed  to  any  office  of  honor  or  trust  under  the  Govern- 
went  of  the  Cuited  Suites,  and  is  not  able,  on  account  of  his  participa- 
tion in  the  late  rebellion,  to  take  the  oath  [)rescribed  in  the  precediuji^ 
section,  he  shall,  l)efore  entering  upon  the  duties  of  his  office,  take  and 
subscribe  in  lieu  of  that  oath  the  following  oath:  *I,  A  H,  do  solemnly 
swear  (or  affirm)  that  I  will  support  and  defend  the  Constitution  of  the 
United  States  against  all  enemies,  foreign  and  domestic;  that  I  will  bear 
true  faith  and  allegiance  to  the  same;  that  I  take  this  obligation  freely, 
without  any  mental  reservation  or  purpose  of  evasion  ;  and  that  I  will 
well  and  faithfully  discharge  the  duties  of  the  office  on  which  I  am 
about  to  enter.    So  help  me  God.' " 

The  act  of  May  13,  1884  (23  Stat.,  22,  sec.  2),  provides: 

**That  section  seventeen  hundred  and  fifty-six  of  the  Revised  Statutes 
be,  and  the  same  is  hereby,  repealed;  and  hereafter  the  oatli  to  be 
taken  by  any  i>erson  elected  or  appointed  to  any  office  of  honor  or  profit 
either  in  the  civil,  military,  or  naval  service,  except  the  President  of 
the  United  States,  shall  be  as  prescrilwd  in  section  seventeen  hundred 
and  fifty-seven  of  the  Revised  Statutes.  But  this  repeal  nhall  not  affect 
the  oaths  prescribed  by  existing  statutes  in  relation  to  the  performance 
of  duties  in  special  or  particular  subordinate  offices  and  employments." 

This  latter  act  was  not  designed  to  change  the  effect  of  that  provision 
of  section  1756  of  the  Revist*d  Statutes  which  requires  officers  and  em- 
ployes to  take  the  oath  "before  being  entitled  to  any  part  of  the  salary." 
Said  provision  is  applicable  to  persons  taking  the  oath  under  section 
1757  of  the  Revised  Statutes,  as  fully  as  if  therein  incorporated.  Section 
1757  is  not  modified,  but  remains  in  force,  and  has  the  same  efi'ect  which 
it  had  before  the  act  of  May  13, 1884,  was  passed.  Said  section  requires 
every  person  to  take  the  oath,  ''before  entering  upon  the  duties  of  his 
office."  The  purpose  of  the  act  of  May  13, 1884,  was  simply  to  remove 
the  test-oath — not  to  change  the  law  as  it  affected  the  right  to  salaiies. 
The  provision  above  quoted  from  section  175Gof  the  Revised  Statutes  is 
not  that  a  i)erson  appointed  to  office  shall  take  the  path  ''before  being" 
paid  "any  part  of  the  salary",  but  such  provision  is  that  he  shall  take 
the  oath  "before  being  entitled  to  any  part  of  the  salary."  It  would  be 
a  palpable  perversion  of  the  language  and  purpose  of  this  section,  to 
say  that,  when  the  oath  of  office  has  been  taken,  the  provision  referred 
to  then  authorizes  or  i>ermits  salary  to  be  paid  for  any  anterior  i>eriod. 

Until  a  person  commissioned  as  Consul  has  taken  the  oath  of  office, 
he  is  not  a  Consul — ^he  is  not  an  officer — he  can  do  no  official  act  ( Meigs's 
Case,  4  Lawrence,  Compt.  Dec,  6()8).  A  salaried  Consul  is  entitled  to 
salary  "for  such  time  as  is  actually  and  necessarily  occupied  in  receiv- 
ing his  instructions,  not  to  exceed  thirty  days"  (Rev.  Stat.,  1740).  But 
he  cannot  receive  instructions,  until  he  has  taken  the  oath  of  office.  The 
statute  authorizes  the  instructions  to  be  given  only  to  consular  and  dip- 
lomatic officers^  and  a  person  commissioned  as  Consul  is  not  a  Consul, 
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until  he  has  taken  the  oath  of  office.  His  oath  requires  him  to  *^well 
and  faithfully  discharge  the  duties  of  the  office."  One  duty  may  be  to 
observe  secrecy  as  to  the  tenor  of  his  instructions.  If  he  can  receive 
these  before  taking  the  oath  of  office,  they  are  given  without  the  official 
sanction  of  the  oath:  after  receiving  instructions  he  might  refuse  to 
take  the  oath,  and,  thus,  might  betray  the  secrets  of  the  Governmeot  in 
a  mode  calculated  to  be  ruinous  to  our  national  safety  in  war,  and  to 
our  commercial  interests  in  peace. 

The  act  of  July  7,  1884  (23  Stat.,  227,  229),  entitled  "An  act  making 
appropriations  for  the  consular  and  diploniatic  service  of  the  Govern- 
ment for  the  fiscal  year  eiidiug  June  thirtieth,  eighteen  hundred  and 
eighty -five  and  for  other  purposes,"  makes  an  appropriation  to  pay 
"for  salaries  of  consulsy  There  is  no  appropriation  to  pay  a  person 
who  is  not  a  Consul,  or  to  pay  one  merely  commissioned  a«  Consul;  bnt 
an  appropriation  is  made,  in  the  words  of  the  statute,  "for  salaries  of 
Gotisuh,^'  And,  as  already  shown,  until  a  person  commissioned  as  Con 
sul  has  taken  the  oath  of  office,  he  is  not  a  Consul. 

It  seems  to  be  supposed  that  section  1740  of  the  Kevised  Statutes  in 
some  w  ay  aftects  this  question,  but  said  section  clearly  gives  no  ri^ht 
to  salary  before  the  taking  of  the  oath  of  office,  and  is  as  follows: 

"  No  ambassador,  envoy  extraordinary,  minister  plenipotentiary,  min- 
ister resident,  commissioner,  charge  d'aHaires,  secretary  of  legation, 
assistant  secretary  of  legation,  interpreter  to  any  legation  or  consulate, 
or  consul-general,  consul,  or  commercial  ageut,  mentioned  in  Schedule^i 
B  and  C,  shall  be  entitled  to  compensation  for  his  services,  except  from 
the  time  when  he  reaches  his  post  and  enters  upon  his  official  duties  to 
the  time  when  he  ceases  to  hold  such  office,  and  for  such  time  as  is  ac- 
tually and  necessarily  occupied  in  receiving  his  instructions,  not  to  ex- 
ceed thirty  days,  and  in  making  the  direct  transit  between  the  place  of 
his  residence,  when  appointed,  and  his  post  of  duty,  at  the  commence- 
ment and  termination  of  the  period  of  his  official  service,  for  which  he 
shall  in  all  cases  be  allowed  and  ]»aid,  except  as  hereinafter  mentioned. 
And  no  person  sIimH  be  deemed  to  hold  any  such  office  after  his  succes- 
sor is  appointed  and  actually  enters  upon  the  duties  of  his  office  at  bis 
post  of  duty,  nor  alter  his  official  residence  at  such  post  has  terminatwiif 
not  so  relieved.  But  no  such  allowance  or  payment  shall  be  made  to  any 
consul-general,  consul,  or  commercial  agent,  not  embraced  in  SchedulfS 
B  and  (',  or  to  any  vice-consul,  vice-commercial  agent,  deputy  consul 
or  consular  agent,  for  the  time  so  occupied  in  receiving  instructions,  or 
in  such  transit  as  aforesaid ;  nor  shall  any  such  officer  as  is  referred  to 
in  this  se(;ti()n  be  allowed  com])ensation  for  the  time  so  occupied  in  such 
transit,  at  the  termination  of  the  j)eriod  of  his  official  service,  if  he  has 
resigned  or  been  recalled  therefrom  for  any  malfeasance  in  his  office. 

This  is  taken  from  section  8  of  the  act  of  August  IS,  1856  (11  Stat,rKVi. 
which  is  referred  to  in  an  opinion  by  Attorney-General  Bates  May  l'^ 
1802  {10  Op.,  Att.  Gen.,  2.jl). 

Section  1740  recognizes  the  right  of  a  Consul  to  salary,  but  not  the 
right  of  a  person,  who  has  not  taken  the  oath  of  office,  and  may  never 
become  an  officer. 


Date  of  Commencement  of  CansuPs  Salary — Schroedet^s  Case.    379 

The  United  States  Consular  Regulations  of  1881  have  the  force  of  law, 
80  far  as  they  (1)  can  operate  on  a  subject-matter,  and  (2)  are  not  in 
conflict  with  the  Constitution,  or  some  statute. 

They  (page  16,  par.  44)  provide  that: 

"Consuls-Oeneral,  Consuls,  and  Commercial  Agents,  in  Schedules  B 
and  C,  receiving  salaries  fixed  by  law  are  entitled  to  compensation  at  the 
rate  of  their  respective  salaries,  as  follows,  viz : 

1^.  For  the  timej  beginning  with  the  date  of  the  commission,  actually 
and  necessarily  occupied  in  receiving  instructions  in  the  United  States, 
not  exceeding  thirty  days." 

When  these  regulations  say  that "  Consuls^  shall  receive  salaries  "be- 
ginning with  thf"  date  of  the  commission,"  it  must  be  supposed  that  they 
apply  to  the  officers  known  as  "  Consuls^^  and  not  to  persons'  who  have 
not  yet  taken  the  oaths  of  office,  and  so  are  not  '^  Consuls.^  Said  regu- 
lations give  salaries  ^^for  the  time  •  •  •  occupied  in  receiving  in- 
structions." This  time  cannot  begin  until  the  oath  of  office  has  been 
taken.  It  is  not  to  be  supposed  that  the  above  regulations  were  in- 
tended to  effect  the  impossible  result  of  repealing  that  clause  of  section 
1756  of  the  Revised  Statutes  which  is  by  inference  a  part  of  section 
1757,  and  declares  that  "every  person  •  •  •  appointed  to  any  of- 
fice ••  •  shall,  •  •  •  before  being  entitled  to  any  part  of  the 
salary  •  •  •  thereof,  take  and  subscribe"  the  oath  of  office.  No 
statute  declares,  that,  when  the  oath  of  office  is  taken,  a  right  to  salary 
shall  exist  retroactively  from  the  date  of  the  commission.  The  statute, 
by  giving  a  right  to  a  salary  from  the  time  when  the  person  takes  the 
oath  and  enters  on  duty,  inferentially  prohibits  payment  lor  any  ante- 
cedent period.  If  no  statute  specifically  fixed  a  time  when  the  right  to 
salary  should  begin^  the  necessary  effect  of  a  statute  giving  salary  to 
an  officer  would  be  that,  it  would  commence  when  the  person  appointed 
took  the  oath  of  office  and  entered  on  duty.  This  is  the  universal  usage 
founded  on  inference  necessarily  arising  from  salary-statutes.  An  in- 
ference arising  from  a  statute  is  as  forcible  law  as  an  express  provision 
(Bliss's  case,  antCy  42).  It  cannot  be  repealed  by  a  regulation.  The 
right  to  salary  can  only  exist  by  act  of  Congress  (Contempt  case,  ante^ 
257).  A  regulation  cannot  create  such  right.  No  claim  of  this  char- 
acter has  ever  been  made.  Congress  could,  of  course,  by  express  stat- 
ute authorize  a  regulation  giving  a  right  to  salary.  But  no  such  stat- 
ute exists,  as  applicable  in  this  case. 

Retroactive  compensation  cannot  be  given  by  a  regulation  (Meigs's 
case,  4  Lawrence,  Compt.  Dec.,  589,  note,  and  authorities  cited.)  Nor 
can  it  be  paid  by  force  of  an  illegal  usage.  No  usage,  however  long 
continued,  becomes  legal  which  is  in  direct  conflict  with  a  plain 
statute  (Broom,  Legal  Max.,  7th  ed.,  684;  The  Floyd  Acceptance 
case,  1  Ct.  CI.,  270).  Neither  time  nor  usage  can  sanctify  a  practice 
palpably  in  violation  of  a  clear  statute.  Justice  does  not  require  that 
a  person  shall  be  regarded  as  having  earned  a  right  to  salary  without 
having  rendered  any  service  and  before  he  has  consented  to  become  an 
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officer  by  taking  the  requisite  oath  of  office.  If,  as  said  by  Attorney- 
General  Black,  July  21, 1858  (9  Op.  Att.-Gen.,  198),  "an  officer  forfeits 
all  right  to  his  salary  *  •  •  when  he  does  not  perform  the  service 
assigned  to  him,"  he  certainly  can  have  no  claim  to  salary  for  a  period 
before  he  has  become  an  officer,  and  during  which  he  has  rendered  no 
service.  See  Evans's  case  (2  Lawrence,  Compt.  Dec,  2d  ed.,  10).  The 
interests  of  the  United  States  will  not  sufi'er  by  withholding  the  pay- 
ment of  salary  for  the  term  before  the  oath  oi  office  is  taken. 

Nor  will  any  injustice  be  done  to  a  )>erson  appointed  to  a  Consular 
office.  In  practice  the  Department  of  State  can  transmit,  to  every  per- 
son whose  nomination  has  been  confirmed  by  the  Senate,  the  blauk  form 
of  the  requisite  oath  of  office,  along  with  the  noii«e  of  appomtmtMit; 
immediately  on  receipt  of  which  the  oath  can  be  taken  after  the  date  of 
the  commission,  even  though  the  latter  be  not  then  actually  delivered. 
Th^  delivery  oi  the  commission  is  not  necessary  to  perfect  an  appointment 
(Marbury  v,  Madison,  1  Cranch,  137).  When  the  oath  is  taken,  under 
the  circumstances  stated,  and  the  officer  immediately  "devotes  himself 
to  the  public  service,"  his  right  to  salary  will  begin.* 

The  account  of  Mr.  Schroeder,  presented  August  4,  1884,  claims  sal. 
ary  "  from  July  8, 1884,"  which  will  be  construed  inclusive  of  the  htter 
date.     He  will  be  allowed  compensation  accordingly. 

Treasury  Department, 

Fh'Ht  Comptrollers  Office^  August  7,  1884. 


*  Attoruey-Gciienil  Bates,  in  an  opinion  May  12,  lrtt»2  (10  Op.  Att,-Genjt,  231, 252), 
as  to  the  salary  of  an  officer  with  **dnties  *  *  *  to  be  performed  in  foreign  coud- 
tricvS,"  said  : 

"  I  know  no  lu'tter  rule  than  that  referred  to  by  Mr.  CuBhing,  which  fixes  the  com- 
mencement of  his  nalary  at  the  time  when  he  begins  to  devote  himself  to  lhepul>iic 
service.  This  t  ime  is,  1  presume,  usually  when  he  takes  his  oath  of  office  and  give*  th* 
bond  for  faithful  performance  of  duty  required  Dy  law.  Then,  and  not  before,  be  may 
be  said  to  be  in  office,  and  certainly  before  these  essential  formalities  are  coinpli^l 
with  his  salary  do«'s  not  be^in.  Whether  it  begins  when  they  are  complete*!,  will 
depend  on  the  f|uestion  whether  from  that  time  ho  devotes  himself  to  the  public  t-err- 
ice.  In  legal  presumption  he  does,  but  that  presumption  is  not  cooclusive,  and  if  tht 
fact  be  otherwise,  the  accounting  otlicers,  if  it  appear  that  the  time  when  he  qnaii- 
fies  is  not  the  time  wOien  his  official  service  begins,  should  accept  the  latter.  Mihf 
date  from  which  his  salary  runs. 

**And,  except  where  it  is  so  directed  by  statute,  I  do  not  think  that  the  salary  of  i 

Eublic  oflicer,  whosr*  duties  require  him  to  leave  the  country,  should  be  withheld  until 
c  reaches  the  licld  of  his  service.  Every  person  appointed  to  an  office  of  th«t  kn»«i 
ha«  j>reliminary  duties  to  perform  before  he  leaves  the  country,  and,  after  he  hi»8 
taken  the  official  obligations  in  the  manner  prescribed  by  law,  as  by  making  oath  sud 
giving  bond,  the  time  and  labor  de\oted  to  those  preliminary  duties,  as  well  as  ta«? 
time  occupied  in  reaching  liis  othcial  post,  are  just  as  nmch  spent  in  the  public  «*rr- 
ice  as  though  he  were  already  at  that  post  exercising  its  more  immediate  function'^. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  THE  LEGAL  REPRESENTATIVE  OF 
A.  LA  COMBE  TO  COLLECT,  UNDER  THE  DEFICIENCY  ACT  OF  JULY  7, 
lb84,  A  SUM  THEREBY  APPROPRIATED  TO  PAY  SALARY— MISNOMER 
CASE. 


1.  When  a  statnte  approprialea  money  "  to  pay  amoant  fonnd  due  A.  La  Couit^,  de- 
ceased, late  conBol  at  Puerto  Cabello,  on  account  of  salariea,  consular  service,'' 
and  specifies  the  amount  to  be  paid,  which  is  the  actual  sum  ''found  due  "  A, 
La  Combe,  who  was  consul  as  describt  d,  said  sum  may  be  paid  to  the  legal  rep- 
reiientative  of  said  La  Combe,  when  it  appears  that  no  such  persou  as  A.  La 
ConUi  was  consul. 
2  When  a  statute,  employing  descriptive  terms,  sufficient  in  themselves  to  iden- 
tify a  person,  attempts  in  addition  to  describe  him  by  a  misnomer,  the  latter 
may  be  rejected  as  an  error. 

The  deficiency  act  of  July  7,  1884  (U.  S.  Stat.,  1883-'84,  page  237), 
making  appropriatioiis  to  supply  deficiencies  in  the  appropriations  for 
the  fiscal  year  1884,  and  for  other  objects,  makes  an  appropriation  as 
follows : 

*^  To  pay  amount  found  due  A.  La  Comte^  deceased,  late  consul  at 
Puerto  Oabello,  on  account  of  salaries,  consular  service,  being  a  defi- 
ciency for  the  fiscal  year  eighteen  hundred  and  eighty-two,  two  hun- 
dred and  twenty-eight  dollars  and  eighty-five  cents." 

The  correct  name  of  the  consul  mentioned  wa8  A.  La  Combe  and  the 
sum  of  $228.85  was  due  from  the  United  States  to  said  La  Combe  when 
he  died,  for  his  salary  during  the  fiscal  year  LS82. 

The  question  is  presented  to  the  First  Comptroller  to  decide  whether 
that  sum  can  be  paid  to  the  legal  representative  of  A.  La  Combe,  de- 
ceased. 


Decision  by  William  Lawrence,  First  Comptroller. 

The  name  of  A.  La  Compter  as  found  in  the  statute,  is  an  undoubted 
misnomer.  There  never  has  been  a  consul  of  that  name.  If  the  name 
were  entirely  omitted  from  the  statute,  there  would  be  sufficient  words 
left  to  authorize  a  payment  to  the  ^^  deceased,  late  consul  at  Puerto 
Cabello,"  for  salary  due  him  and  remaining  unpaid  for  the  fiscal  year 
1882.     In  such  case  the  misnomer  may  be  rejected.    Thus  it  is  said : 

^^  The  rule,  in  such  cases,  is  derived  from  the  maxim  :  Falsa  demon- 
stratio  non  nocetj  cum  de  corpore  constat.  Here  so  much  of  the  de- 
scription as  is  false  is  rejected ;  and  the  instrument  will  take  effect,  if 
a  sufficient  description  remains  to  ascertain  its  application.  It  is  essen- 
tia], that  enough  remains  to  show  plainly  the  intent.  ^  The  rule,'  said 
Mr.  Justice  Parke,  ^  is  clearly  settled,  that  when  there  is  a  sufficient 
description  set  forth  of  premises,  by  giving  the  particular  name  of  a 
close,  or  otherwise,  we  may  reject  a  false  demonstration  ;  but,  that  if 
the  premises  be  described  in  general  terms,  and  a  particular  descrip- 
tion be  added,  the  latter  controls  the  former.' "    (1  Greeul.  £v.,  sec. 
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301 ;  Wharton  Ev.,  412,  945,  1004 ;  Broom's  Legal  Max.,  629 ;  Hard 
castle,  Statutory  Law,  246;  9  Op.  Att.-Gen.,  1,270;  Jordan's  Case,  3 
Lawrence,  Compt.  Dec,  278.) 

The  principle  of  the  maxim  applies  as  well  in  the  case  of  a  raisuomor 
of  a  person  in  a  statute,  as  to  errors  in  describing  property  mentioned 
in  contracts. 

The  legal  representative  of  A.  La  Combe,  late  consul  at  Puerto  Ca 
bello,  can  be  paid  the  salary  remaining  due  and  unpaid  to  said  consul 
at  the  time  of  his  decease. 

Treasury  Department, 

First  Comptroller's  0ffi4)e,  August  14,  1884. 


IN  THE  MATTER  OF  COMPKNSATIOX  FOR  NEWSPAPER  ADVERTISING 
AS  REQUIRED  BY  LAW,  IN  CASES  OF  INFORMATION  IN  REM  U>I)ER 
INTERNAL  REVENUE  LAWS.— PRINTERS'  FEE  CASE. 


I.  Statt^  lawH  canuot  control  acts  of  Congress,  regulating  proce<HliDg8  io  the  na- 
tional conrts,  bnt  Congress  may  and  has  adopted  State  laws  in  some  re8i»ect» 
as  to  such  proceedings. 
II.  That  clause  of  section  oo3  of  the  Revised  Statutes,  which  relates  to  **  any  notiw, 
or  order  required  by  law,  '*  includes  all  such  notices  and  orders  for  whatever 
purpose,  except  as  otherwise  provided. 

III.  Section  853  of  the  Revised  Statutes  ])rescribe8  compensation  in  certain  cases  for 

publishing  any  notice  or  order  when  (1)  required  by  law,  or  (2)  the  lawful 

order  of  ai»y  court,  or  (3)  any  Department,  Bureau,  or  other  person. 
Held : 

(!)  A  notice,  ''required  by  law,"  is  one  imp  ratively  required  by  statute. 
(•2)  The   Mawiul  order  of  any  court,"  is  one  which  the  court  is  authorized  to  luake 

either  by  statute,  or  by  its  incidental  power. 
(3)  The  '•  lawful  order  of  any  Department,"  is  one  made  by  virtue  of  an  express 

statute,  or  by  authority  of  incidental  power. 

IV.  The  notices  published  in  newspapers,  in  the  nature  of  meane  process,  or  to  a:d 

in  the  execution  of  final  process,  in  cases  of  informations  in  rem  or  libel  ander 
the  internal-revenue  laws  are  *'  reciuired  by  law"  or  *'  required  by  thelawfal 
order  of  any  court." 
V.  Sections  3823  and  :i82r>of  the  Revised  Statutes  do  not  prescribe  the  compensa- 
tion for  publishing  the  notices  above  mentioned  in  States  other  than  the  teo 
mentioned  in  the  former  section. 
VI.  The  act  of  June  20,  1878  (20  Stat.,  216),  specifies  the  compensation  to  be  paid 
for  publishing  in  a  newspaper  *^all  advertisementa,  notices,  propoBals  for 
contracts,  and  all  forms  of  advertising"  wherever  publiahed^  which  are  ex- 
pressly required  by  statute  fcr  any  Executive  Department,  or  which,  in  pni" 
suauce  of  express  or  implied  authority,  may  be  published  by  order  of  thebf*<i 
of  any  such  depart meut,  or  any  officer  thereof  and  acting  therefor. 
VII.  Said  act  of  June  20,  1878,  applies  to  notices  publishe<l  by  collectors  of  internal 
revenue,  as  required  by  law,  the  compensation  for  which  is  not  a  part  of  the 
costs  taxed  in  any  case  in  court. 
VIII.  Section  853  of  the  Revised  Statutes  applies  to  notices  (1)  **  required  bv  li''  ' 
in  cases  or  i)roeeediugs  in  court  or  taxable  as  a  part  of  the  costs  in  such  ta*e 
or  proceeding,  and  (2)  to  ail  notices  required  by  the  lawful  order  of  anj o'urt 
except,  in  both  such  classes  of  cases,  in  the  ten  States  mentioned  in  seotJ^u* 
3823,  3824  and  3825  of  the  Revised  Statutes. 
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IX.  In  the  (en  Sfate9  oaoied  in  section  3823  of  the  Revised  Statutes  said  section  pre- 
scribes C4»n]pensation  for  publishing  (1)  *' all  such  ad  vert  i  semen  tJ)  as  may  be 
ordered  for  publication  *  '  *  by  any  United  States  court  or  Judge  there- 
of, or  hy  any  officer  of  such  courts*' ;  and  (2)  in  connection  with  section  3823, 
it  prescribes  compensation  ''  for  the  pnbli cation  of  the  treaties  and  laws  of 
the  United  States  in  *  *  *  all  the  States  "  v^-hen  and  so  far  as  lawfnlly 
ordered  to  be  published. 
X.  The  effect  of  tbe  construction  given  to  the  statutes  above  mentioned  is*:  that 
the  act  of  June  20,  1878  (20  ritat.,  216),  by  implication,  n^peals  prior  acts  as 
follows : 

(1)  So  much  of  section  853  of  the  Revised  Statutes,  as  relates  to  compensation  '*for 

publishing  any  notice,  or  ordfr,  required  hy  iair,  or  the  lawful  order  of  any 
*  •  •  y  epartmentj  Bureau,  or  other  person  in  any  newspaper  *  •  •  »  fQ^ 
"  the  at  veral  departments  of  the  gorernment,^^ 

(2)  So  much  of  section  13823  as  prescribes  compensation  for  publishing  *'  all  such  ad- 

vert iKen  tents  as  may  be  ordered  for  publication  in  said  diMtriots  [ten  States 
therein  named]  •  •  •  hy  any  executive  officer  of  the  United  States  And  which. 
advertisements  are  **  required  by  law  for  the  several  departments  of  the  gov- 
ernment." 
Xi.  The  act  of  June  20,  1878,  prescribes  compensation  for  publishing  notices  for  all 
forms  of  advertising  for  public  officers  in  no  way  connected  with  any  execu- 
tive department ;  e.  </.,  the  Public'  Printer. 

March  23,  1884f  George  H.  Thomas,  United  States  Attorney*  for  the 
district  of  Kentucky,  addressed  the  following  letter  to  the  First  Comp- 
troller, viz: — 

'^  The  court  desires  me  to  ask  your  ruling  as  to  printers'  fees.  It  has 
been  the  practice  here  to  tax  the  costs  of  advertising  in  informations  in 
rem  under  the  internal  revenue  laws*  at  40  cents  per  folio  of  150  words 


*  One  of  the  notices  was  as  follows : 

**  r.  -S.  MarshaVs  Notice, 

The  United  States  of  America, 

District  of  Kentucky ^  ss :  No.  5,222. 

Whereas,  an  information  has  been  tiled  in  the  Circuit  Court  of  the  United  States, 
for  the  District  of  Kentucky,  on  the  23d  day  of  January,  A.  D.,  18&2,  by  G«orge  M. 
Thomas,  Esq.,  Attorney  for  the  Unit«d  States  for  the  District  of  Kentucky,  who  prose- 
cutes herein  in  behalf  of  the  United  States,  against  2  copper  stills,  worms  and  other 
distilling  apparatus,  and  one-half  acre  of  land,  the  distillery  premises  of  Wilson  R. 
Lee,  in  Fleming  County,  Ky.,  alleging,  in  substance,  that  the  said  articles  were  seized 
on  the  30th  day  of  November,  1H81,  by  John  E.  Blaine,  Collectorof  Internal  Revenue  for 
the  Ninth  District  of  Kentucky,  for  a  violation  of  sections  '3r28l  and  3460  of  the  Re- 
vised Statutes  of  the  United  States.  And  that  said  articles  became  thereby  forfeited 
to  the  aae  of  the  United  States  of  America,  and  praying  process  against  the  same, 
that  the  same  may  be  condemned  as  forfeited  as  aforesaid. 

"Now,  therefore,  in  pursuance  of  the  motion  nnder  the  seal  of  said  court,  to  me  di- 
rected and  delivered,  I  do  hereby  give  public  notice  to  all  persons  claiming  said  arti- 
cles or  in  any  manner  interested  therein,  that  they  be  and  appear  before  the  said  court, 
to  be  held  at  the  city  of  Louisville,  in  and  for  said  district,  on  the  first  day  of  its  next 
October  term,  the  2d  day  of  October,  A.  D.,  1882,  then  and  there  to  interpose  their 
claims  and  to  make  their  allegations  in  that  behalf. 

"  A.  J.  AUXER,   U.  S,  M,  K.  D, 

*'  6ro.  M.  Thomas, 

U,  S.  Attorney.'' 

Other  notices  related  to  forfeitures  for  violations  of  sections  3258,  3299,  3303,  3305^ 

and  3453.     One  of  the  notices  of  the  sale  was  as  follows : 

"r.  S,  MarshaVs  Sale. 

**  Whereas,  information  was  filed  in  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kentucky  at  Louisville,  on  the  7th  day  of  June,  in  the  year  of  our  Lord, 
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for  the  first  insertiou  aTi(l/20  cents  for  each  {subsequent  insertion,  as 
provided  by  858  R.  S.  It  is  contended  by  tlie  publishers  that  such  ad- 
vertisements are  covered  by  3H23  and  3825  R.  S.  which  make  tiie  bills 
about  five  times  as  much." 


Opinion  by  Willi/VM  Liwrenoe,  First  Comptroller. 

Under  various  provisions  of  hiw,  collectors  of  internal  revenae  are 
authorized  to  make  seizures  of  realty  and  chattels  forfeited  to  the  United 
States,  for  violations  of  the  internal  revenue  laws.  (Eiev.  Stat.,  31(k), 
3242,— as  amended  by  act  of  February  8,  1875—18  Stat.,  310,  Sec.  16- 
3209,  3453,  345C,  3457,  3458,  3459,  3460.)  When  the  seizure  is  made,  the 
collector  is  required  in  certain  cases  to  publish  a  notice,  for  three  weeks, 
in  some  newspaper  of  the  district  where  the  seizure  was  made,  describ 
ing  the  articles,  and  stating-  the  time,  place,  and  cause  of  the  seizure. 
and  requiring  any  person  claiming  them  to  appear  and  make  such  claim 
within  thirty  days  from  the  date  of  the  first  publication  of  such  notice. 
(Rev.  Stat.,  3460,  CI.  second.)  And  the  District  Attorney  is  required  to 
institute  and  conduct  ])roceedings  in  court,  *'in  the  ordinary  raaDnerpre- 
scribed  by  law ''  (Rev.  Stat.,  3460,  01.  third,  3213, 3214, 3215, 3216).  The 
statutes  ai>plicable  to  courts  recognize  their  authority  to  adopt  any  usual 
mode  of  procedure.  The  procee<iing  by  lihtl  is  recognized  in  section 
978  of  the  Revised  Statutes.  In  a  standard  authority  on  practice  in  the 
United  States  Courts,  it  is  said,  "In  their  structure,  the  libel  and  in- 
formation are  essentially  alike,  as  will  be  seen  by  consulting  the  prece- 
dents in  the  Ai)pendix"  (C  »nkling's  Treatise,  3d  ed.,  554). 

It  is  made  the  duty  of  collectors  in  certain  cases  to  prosecute  in  the 
proper  court  for  any  sums  which  may  be  forfeited  (Rev.  Stat.,  969, 
3213,  3214,  3459).  And,  in  certain  cases,  'Hhe  cost  of  seizure  made  be- 
fore process  issues  shall  be  taxable  by  the  court"  (Rev.  Stat-,  34*>8). 
In  certain  cases  of  forfeiture  of  goods  found  in  the  custody  of  any  per- 
son for  the  purpose  of  being  sold  or  removed  in  fraud  of  the  internal 
revenue  laws,  or  with  the  design  to  avoid  payment  of  taxes  (Rev.  Stat, 
3453)  proceedings  may  be  commenced  in  the  proper  court,  and  the  mar- 
shal is  required  to  "  give  notice  of  pendency  of  proceedings  in  court 
•  *  •  by  publication  and  in  such  manner  and  form  as  the  court  may 
direct"  (Rev.  Stat.,  3459).     In  all  cases  of  sales  of  chattels  or  realty  on 


IJ'H^,  by  Gt'orj^e  M.  Thomas,  E.sq.,  Attorney  of  the  L'uited  States  for  the  said  disiriet. 
on  behalf  of  tlie  United  States  of  America,  against  twenty-seven  barrels  of  distilled 
spirits,  apple  and  peach  brandy,  and  twenty-two  empty  casks. 

"And,  whereas,  the  said  articles  were  condemned  as  forfeited  by  a  decree  of  the 
said  court  pronounced  on  the24lh  day  of  October,  18^2,  and  ordered  to  be  sold.  X<»«^. 
in  fmrsuance  of  said  Ju<lgment  and  decree,  I  will,  on  the  4th  day  of  December,  l:*^, at 
1  o'clock  p.  m.,  in  tlie  city  of  Bowlinj;  Green,  in  the  county  of  Warren,  and  i?t3te 
aforesaid,  oti'er  for  sale  the  almve  articles. 

Terms  of  Sale  :  ca.sh  in  han*l ;  the  sjiirits  will  be  sold  subject  to  the  tax  of  90  wnts 
per  proof  gallon,  the  tax  to  be  paid  bv  the  purchaser. 

"A.  J.  AUXIER, 

V,  S.  Marshal 
"By  T.  W.  CAMPBELL, 

Deputy  Marshal" 
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jadg^nents  in  favor  of  the  United  States,  the  marRhal  executes  tho 
pro|)er  writ  of  sale,  and  publishes  a  notice  of  sale  (Bev.  Stat.,  787,  788, 
3470;  Smith  r.  Cockrill,  6  Wall.,  756;  Moncure  v.  Zunts,  11  Wall.,  416; 
Oonkling's  Treatise,  3d  ed.,  566-7 ;  Freeman  on  Executions,  285,  286 ; 
Beers  and  others  v,  Haughton,  9  Pet.,  361 ;  Parsons  v.  Bedford  et  a{.,3 
Pet.,  445.)  These  authorities  show  that  State  laws  cauuot  control  acts 
of  Congress  regulating  proceedings  in  the  national  courts,  but  Congress 
may  and  has  adopted  State  laws  in  some  respects  as  to  such  proceed- 
in<>:s.  So  collectors  are  authorized  to  distrain  chattels  and  realty  to 
satisfy  taxes.  (Ri»v.  Stat.,  3166,  3187,  3196,  3197,~as  amended  by  sec- 
tiou  3  of  act  of  March  1, 1879,-20  Stat.,  331-3198, 3199, 3200.)  In  cases 
of  distraint  of  chattels  for  the  purpose  of  collecting  internal  revenue 
taxes,  it  is  provided  that  *^the  officer  charged  with  the  collection 
*  •  •  shall  cause  a  notification  to  be  published  in  some  newspaper" 
which  ^'  notice  shall  specify  the  articles  distrained,  and  the  time  and 
place  for  the  sale  thereof"  (Rev.  Stat.,  3190).  And  a  sale  is  authorized 
(liev.  Stat.,  3186-3195).  And  see  Rev.  Stat.,  3459,  3460.  An  internal- 
revenue  officer  making  a  seizure  of  realty  liable  to  distraint  for  taxes, 
is  required  to  cause  a  notification  to  be  published  in  some  newspaper, 
after  which  he  may  make  a  sale  ( Rev.  Stat.,  3196-^3205, 3197, — as  amended 
by  section  3  of  the  act  of  March  1, 1879,  20  Stat.,  331). 

In  view  of  what  has  been  said,  the  inquiry  arises,  by  what  statute  ia 
the  compensation  prescribed  for  publishing  the  notices  mentioned? 

The  act  of  February  26,  1853  (10  Stat.,  161, 168),  entitled  "  an  Act  to 
Regulate  the  Fees  and  Costs  to  be  allowed  Clerks,  Mar&hals,  and  At- 
torneys of  the  Circuit  and  District  Courts  of  the  United  States,  and  for 
other  Purposes,"  as  carried  into  the  Revised  Statutes,  section  853,  under 
Title  XIII,  *'The  Judiciary,"  and  under  the  caption  of  "Printers'  Fees," 
provides  that: 

"Sec.  853.  For  publishing  any  notice,  or  order  (I),  required  by  law, 
or  (2)  the  lawful  order  of  an}'  court,  (3)  Department,  Bureau,  or  other 
person,  in  any  newspaper,  except  as  mentioned  in  sections  thirty  eight 
hundred  ^nd  twenty-three,  thirty-eight  hundred  and  twentv-four,  and 
thirtv  eight  hundred  and  twentv-five  Title,  *  PUBLIC  PRINTING,  AD- 
VERTISBMENT8,  AND  PUBLIC  DOCUMENTS,'  forty  cents  per 
folio  for  the  first  insertion,  and  twenty  cents  per  foho  for  each  subse- 
quent insertion    •    •    *." 

Under  section  5600  of  the  lievised  Statutes,  "•  •  •  no  inference 
or  presumption  of  a  legislative  construction  is  to  be  drawn  by  reason 
of  the  Title,  under  which  any  particular  section  is  placed."  The  act  of 
February  26,  1853  (10  SUt.,  161,  168),  from  which  said  section  853  was 
taken,  relates  almost  exclusively  to  courts  and  their  officers  or  those 
having  duties  in  relation  to  the  said  tribunals.  But  the  provision  re- 
lating to  "printers'  fees,"  is  very  general,  including  notices  published 
"  when  required  by  law,  or  the  lawful  order  of  any  court,  Department, 
Bureau,  or  other  person  •  •  *."  These  terms  are  so  wide  as  to  in- 
clude all  notices  published  as  mentioned,  unless  otherwise  specially  pro- 
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vided  for  (15  Op.  Att.-Geii.,  595j  Id,  G33;  6  Op.  Att -Gen.,  502).  Tuii 
Becition  expressly  fixes  the  fee  for  pnblishinK  any  notice,  or  order  (1)  re 
quired  by  law,  or  (2)  required  by  the  lawful  order  of  Hny  court,  or  (8) 
by  the  lawful  order  of  any  Department,  Bureau,  or  other  person.  If, 
therefore,  "advertising  in  informations  in  rem  under  the  internal-rev- 
enue laws"  is  required  by  either  of  the  three  authorities  above  iiieii 
tionrd,  the  amount  of  the  "printers'  fee"  therefor  is  prescribed  by  sjiil 
section  853,  unless  otherwise  excepted  therefrom.  Said  section  ^^ii 
6])ecif1es  three  classes  of  notices,  the  character  of  e^ich  of  which  it  may 
be  ])roper  to  consider. 

(1.)  When  is  the  "publishing  [of]  any  notice  or  order  required  hykfrf* 

When  a  statute  expressly  recpiires  a  notice  to  be  published,  and  es- 
pecially if  the  substance,  time  and  manner  thereof,  be  specified,  this  is 
a  publishing  7'equired  by  law.  An  example  of  such  notice  may  be  foiiml 
in  the  statutes  regulating  seizures  and  sales  on  distraint  under  the  in- 
ternal-revenue laws,  and  in  section  3723  of  the  Revised  Statutes  requir- 
ing advertisements  for  thirty  days  in  two  daily  newspapers  in  the  citj 
of  New  York  for  foreign  supplies  for  the  Navy. 

(2.)  What  is  a  notice  published  by  the  latcful  order  of  any  court! 

When  a  statute  expressly  authorizes  a  court  to  publish  a  notice  or 
order  in  such  manner  as  the  court  may  direct,  even  with  limitations 
ui)nn  the  exercise  of  such  discretion,  this  may  be  said  to  be  a  noiiie 
published  by  the  lawful  order  of  a  court.  An  example  of  such  onler  is 
presented  in  the  act  of  March  3,  1875  (18  Stat.,  472,  sec.  8).  See  Kev. 
Stat.,  738,  3459;  Bingham,  etc.,  r.  Luddington  and  others,  12  Blatchf., 
237;  Bronson  v.  Keokuk,  2  Dill.,  499;  Parsons  et  al,  v.  Howard  et  uL 
2  Wood,  1 ;  Kilgour  i\  The  New  Orleans  Gas-Light  Co.  et  aL,  2  Wuixi, 
144.  So,  if  a  court,  by  its  authorized  rules  of  practice,  or  by  virtue  of 
its  general  incidental  authority,  orders  a  notice  to  be  published,  thi^ 
would  belong  to  the  same  class. 

(3.)  What  is  a  notice  published  by  the  lawful  order  of  any  Department, 
Bureau,  or  oilier  person! 

This  maybe  inferred  from  what  has  been  already  said.  When  a 
statute  expressly  authorizes  the  head  of  any  Department,  Bureau,  or 
otlici  designated  person,  to  publisli  a  notice  or  order  in  such  manner  ;i5 
he  ujay  direct,  this  is  a  notitte  of  the  third  class.  Examples  of  this 
class  may  be  found  in  sections  3709  and  371G  of  the  Revised  Statutes, 
subject  to  excej)ti(>ns  created  by  section  3S2i)  and  the  act  of  Manh'^ 
lS7r)  (18  Srat.,  342).  St^e  Kev.  Stat.,  3827,  3941.  Examples  of  cases  in 
wIj^ 'li  ollicers  without  expres.s  authority  order  advertisements  to  be 
pulilisiied,  maybe  found  in  appropriation  acts  which  authorize  si)eiitie<l 
oflieers  to  procure  services  or  supplies  in  such  manner  as  they  maydeem 
pro])er. 

Wirli  these  principles  and  examples  in  view,  it  is  clear  that  the  no- 
tices in  what  are  called,  in  the  letter  now  in  question  of  the  rui»»<l 
Slates  Attorney  in  Kentucky,  ^informations  in  rem  under  the  intenial 
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revenue  laws,'^  are  irablished  either  because  "required  by  law,"  or  by 
"the  lawful  order  of  any  court."  They  are  not  published  by  any  order 
of  any  Department,  Bureau,  or  authorized  unofficial  ^^ person.^  It  fol- 
lows that  section  853  of  the  Revised  SUitutes  prescribes  the  compensa- 
tion to  be  paid  tor  publishing  the  notices  now  in  question,  unless  (1)  it 
is  inapplicable  thereto,  by  reason  of  sections  3823  and  3S25  of  the  Re- 
vised Statutes  or  (2)  because  of  some  subsequent  act. 

(1)  The  question  now  arises,  do  sections  3823  and  3825  of  the  Revised 
Statutes  except  such  notices  from  the  operation  of  said  section  853,  and 
provide  a  different  rate  of  compensation  for  publishing  them?  Said  sec- 
tions are  under  ** Title  XLV. — *  Publk;  Printing,'"  and  authorize  the 
clerk  of  the  IJouseof  Representatives  to  selecrt  one  or  more  new8pai>ers 
in  ten  States  named^  but  not  including  Kentucky^in  which  "shall  be  pub- 
lished, •  •  •  all  such  advertisements  as  may  be  ordered  for  publi- 
cation in  saiii  districts  [States]  (I)  by  any  United  States  court  or  judge 
thereof,  or  (2)  by  any  officers  of  such  courts,  or  (3)  by  any  executive 
officer  of  the  United  States,    •    •    •.'» 

On  a  well-settled  principle,  sections  853  and  3823  of  the  Revised  Stat- 
utes are  to  be  so  construed  that  each  shall  have  some  purpose  "not 
embraced  in  the  other,  so  that  each  may  have  effect  and  a  separate 
purpose"  (Huidekoper's  Case,  second,  3  Lawrence,  Compt.  Dec,  100). 
On  this  principle,  i/both  sections  applied  to  advertisements  in  the  same 
ckiitses  of  cases — which  they  do  only  in  part — ^section  3823  would  be  held 
applicable  only  in  the  ten  States  therein  named,  and  section  853  in  all 
other  States.  But  it  is  not  necessary  to  resort  to  this  rule  of  construc- 
tion, because  section  853  expressly  excepts  from  its  operation  the  cases 
provided  for  in  sections  3823,  3824,  and  3825.  And  these  sections,  by 
the  express  terms  of  section  3823  do  not  apply  in  Kentucky^  so  far  as  the 
notices  now  in  question  are  concerned.  Said  section  3823  does,  by  force 
of  section  3825,  apply  in  all  the  States,  but  only  to  the  "publication  of 
the  treaties  and  laws  of  the  United  States."  The  question  does  not  now 
arise,  whether  in  States,  other  than  the  ten  named  in  section  3823,  com- 
pensation for  such  notices,  as  those  now  in  question,  is  prescribed  by 
section  853,  or  by  section  3823.  It  may  be  observed,  however,  that 
section  853  provides  ''for  publishing  any  notice  or  order  required  by 
lawj^  and  section  3823  does  not. 

The  question  now  arises,  has  any  subsequent  act  rendered  said  sec- 
tion 853  inapplicable  to  the  notices  in  question  I 

(«.)  Attorney-General  Devens,  in  an  opinion  May  21,  1877  (15  Op. 
Att.-Oen.,  282)  referring  to  said  sections  853  and  854  of  the  Revised  Stat- 
utes said,  "  The  only  modification  of  these  sections  is  bj'  a  proviso  in 
the  ai>propriation  act  of  March  3,  1875"  (18  Stat.,  342),  which  relates  to 
advertisements  of  mail  lettings.  And  he  said,  on  page  283,  that  ^*  So  far 
as  that  [Treasury]  Department  is  concerned,  I  consider  that  those  sec- 
tions are  still  in  force*,  and  that  they  have  not  been  in  any  way  modified." 
Solicitor  General  Phillips,  in  an  opinion  August  14,  1876(15  Op.  Att.- 
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Geu.,  594),  approved  by  Attorucy-General  Taft,  in  relation  to  a  claim 
on  behalf  of  the  publishers  of  a  newspaper  in  Washington  City  for  pub- 
lishing, by  due  order  of  the  Secretary  of  the  Treasury,  an  advertisemeut 
for  stationery  for  the  Treasury  Department,  said : 

*' Section  853  treats  of  publications  on  behalf  of  the  Governnieut  of 
noiiccH  in  general^  and  prescribes  a  certain  coin])ensation  therefor,  viz, 
40  cents  by  the  folio,  &c.  Section  382C  treats  of  such  ?iofice«a*s  are  n^ 
quired  to  be  puhlished  in  t/ie  District  of  ColumhiUy  &c.,  and  prescriUes 
therefor  a  comj)ensation  not  higher  than  is  paid  by  individuals  for  adver- 
tising in  said  paper. 

*•  1  understand  the  joint  effect  of  these  two  sections  to  be  that  papers 
in  the  District  of  Columbia  shall  have  the  compensation  fixed  by  sectioo 
85:5,  unless  (under  section  382(5)  that  be  more  than  is  paid  by  private  in- 
dividuals for  nice  services.  This  construction  reconciles  the  apparent 
conflict,  and  shows  why  sect  ion  3826  is  not  named  with  the  other  sections 
expressly  excejited  in  section  853.  This  rule,  I  believe,  has  beeu  often 
applied  by  courts  in  like  ciises,  and  in  the  instance  before  me  gives  dne 
effect  to  both  sections. 

"  However,  I  regard  the  effect  of  section  382(3  upon  section  823  as  en 
tirely  speculative  for  all  publications  of  advertisements  in  newspapers 
since  the  act  of  March  3,  1875,  above  referred  tb.  (18  Stat.,  342.)  A 
l)rovision  for  repeal  as  sweeping  as  that  therein  contained  'has  an  effect 
[in  a[>propriation  acts]  wholly  regardless  of  the  place  or  the  general 
nature  of  the  act  in  which  it  is  found.'  (7  Opin.,  &c.,  303;  14  i6irf.,  (iSl.) 
In  my  opinion  it  repeals  section  3826  for  every  purpose  connected  witb 
the  claim  before  you." 

In  an  opinion  of  Solicitor  General  Phillips,  apjiroved  by  the  Attoroey. 
(ieneral,  July  7, 1877  (15  Op.  Att.-Gen.,  633',  the  foregoing  opinions  vere 
reconsidered  and  reatlirmed,  overruling  Attorney-General  Cnsljing'j* 
oi)inion  of  June  3,  1854  (6  Op.  Att.-Gen.,  502),  in  which  he  held  the  act 
of  iM'-bruary  26, 1853  (Rev.  Stat.,  853),  only  applied  to  publications  in  iht 
case  of  judicial  lyrocecdings.    And ,  on  page  634,  the  Solicitor- General  saiil : 

''Nor  has  any  reason  been  suggested  why  the  United  States  shonKl 
pjiy  for  notices  required  by  the  lawful  order  of  a  Department  a  greater 
rate  than  iov  those  required  by  the  lawful  order  of  a  court.  Both  classes 
of  notices  are  equally  important  and  equally  imperative,  and  they  alike 
are  j)aid  for  out  of  the  public  treasury.  It  seems  to  me  that  the  pn^per 
answer  to  a  question  arising  from  the  location  of  this  provision,  limiting 
Departments^  is  that  the  attention  of  Congress  was  called  to  iti^  pix)priety 
by  the  circumstance  that  it  had  in  hand  the  matter  of  limiting  courii 
upon  the  same  point,  and  thereu])on,  it  probably  havinjr  been  sug*?ested 
that  the  relation  of  printers  to  the  i)ublic  treasury  under  an  order  ol*  a 
Department  required  regulation  as  much  as  where  under  an  order  of  a 
court,  nothing  appearing  to  the  contrary,  the  regulation  was  extended 
accordingly.'' 

(/>.)  The  (!onstruction  so  given  to  the  statutes  in  question  wa«  thus 
recognized  and  acted  on  until  the  acts  of  May  17, 1878  (20  Stat,  61,  tTJ), 
and  June  20,  1878  (20  Stat.,  216),  since  w^hich  there  h^i8  beeu  a  conflift 
of  opinion  as  to  the  eftect  of  these  latter  acts.  Said  act  of  May  17, 1878, 
sec.  4,  provides  as  follows  : 

*' Hereafter  all  advertisements,  notices,  proposals  for  coDtract^,  and 
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all  other  forms  of  ad  vertiHing  required  by  law  for  the  Post  Office  Depart- 
ment may  be  paid  for  at  a  price  not  to  exceed  the  commercial  rates 
charged  to  private  individaals  with  the  usaal  discountH  •  •  •  »  (20 
Stat,  62). 

The  act  of  June  20,  1878,  extended  the  provisions  of  the  former  act 
to  the  several  Departments  of  the  Government,  both  acts  employing 
almost  the  same  language.  It  is  evident  that  this  includes  '^all  adver- 
tisements, notices,  proposals  for  contracts,  and  all  forms  of  advertising," 
wherever  puhlisheti^  which  may  be  expressly  required  by  statute  for  any 
Executive  Department,  or  which,  in  pursuance  of  express  or  implied 
authority,  ma^^  be  published  by  order  of  the  head  of  any  such  Depart- 
ment or  any  officer  thereof  acting  therefor.  Thus,  if  the  Postmaster- 
General  advertises  in  a  newspaper  in  Mississippi  notices  of  mail  letti ngs, 
or,  if  the  Secretary  of  tlie  Interior  imblislies  in  New  York  proposals  for 
furnishing  Indian  supplies,  or  the  Secretary  of  the  Treasury  publishes 
in  Pennsylvania  proposals  for  furnishing  materials  or  supplies  for  the 
use  of  any  officer  wherever  acting,  under  the  authority  of  this  Depart- 
ment, the  compensation  for  publishing  is  prescribed  by  the  act  of  »June 
20, 1878. 

(c.)  But  the  question  whether  said  act  applies  to  (1)  notices  published 
by  collectors  of  internal  revenue,  or  (2)  by  order  of  court,  or  (3)  as  re- 
quired by  statute  in  proceedings  to  enforce  forfeitures,  or  ('i)  in  cases 
of  distraint  under  the  internal-revenue  laws,  is  more  difficult.  This  act 
may  be  read  in  connection  with  section  3828  of  the  Revisecl  Statutes, 
which  provides  that : 

"  No  advertisement,  notice,  or  proposal  for  any  Executive  Dejiart- 
ment  of  the  Government,  or  for  any  Bureau  tliereof,  or  for  any  office 
therewith  connected,  shall  l)e  published  in  any  newspaper  whatever, 
except  in  pursuance  of  a  written  authority  for  su<5h  publication  from 
the  head  of  such  Department    •     •     ^^ 

This  section  gives  no  autJiority  to  publish  anything ;  it  simply  pro- 
vides that,  in  cases  of  authorized  publication,  no  publications  shall  be 
made  "  except  in  pursuance  of  written  authority,"  given  by  the  head 
of  the  proper  Department.  This  section  also  requires  such  written  au- 
thority in  case  a  publication  is  to  be  made  for  any  Bureau  of  an  Execu- 
tive Department  or  for  any  office  "  no  matter  where  situated"  (16  Op. 
AttGen.,  617),  "connected  with"  such  Department.  The  office  of 
collector  of  internal  revenue  is  "connected  with"  the  Treasury  De- 
partment (Rev.  Stat.,  319-323 ;  Irf.,  Title  XXXV).  If,  therefore,  the 
act  of  June  20, 1878,  applies  to  notices  published  by  collectors  of  in- 
ternal revenue,  it  may  be  plausibly  urged  that  no  publication  can  be 
made  without  the  written  authority  of  the  Secretary  of  the  Treasury. 

But,  evidently,  section  3828  cannot  apply  to  such  notices.  The  stat- 
ute expressly  requires  the  collector  to  give  the  notices.  The  discretion 
is  generally  vested  in  him  to  select  the  newspaper  in  which  to  publish, 
but  the  statute  permits  no  discretion  to  omit  the  publication.    Section 
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3828  can  ouly  apply  when  by  law  the  head  of  a  Department  can  exer- 
cise a  discretion,  either  in  the  selection  of  a  newspaper  in  which  to 
publish  or  in  determining  whether  a  notice  shall  or  shall  not  be  pub- 
lished. Ever  since  the  act  of  June  20,  1878,  became  a  law,  it  has  been 
held  applicable  to  all  notices  published  by  collectors  of  internal  reve- 
nue, the  compensation  for  which  is  not  a  part  of  the  cost5  taxed  in  any 
case  in  court.  Said  act  does  not  contain  the  expression,  "any  office 
therewith  connected,"  which  is  found  in  section  3828,  but  its  compre- 
hensive Ian<?uage  and  purpose  manifestly  include  officers  a^tinjj  uuiler 
tlie  authority  of  and  in  connection  with  any  Executive  Department. 
Section  853  of  the  Revised  Statutes  specifies  the  compensation  for 
publishing  any  notice  or  order,  in  three  classes  of  cases,  already  men- 
tioned. There  is  no  express  repeal  of  this  section,  and  later  statutes 
are  not  to  be  construed  as  repealing  any  part  of  it  by  implication,  nu- 
less  their  language  clearly  so  requires.  If  all  can  stand  together  and 
be  operative,  they  are  to  be  so  construed.  If  each  can  have  some  ex- 
elusive  purpose,  effect  is  to  be  given  accordingly. 

In  view  of  the  statutes  cited  and  principles  stated,  the  following?  con- 
clusions are  reached  as  to  the  statutes  prescribing  compensation  for 
publishing  notices,  &c. 

1.  Section  853  of  the  Revised  Statutes  applies  tb  notices  (1)  *'  required 
by  law^'  in  cases  or  proceedings  in  court  or  taxable  as  a  part  of  tbe 
cost^s  in  such  case  or  proceeding,  and  (2)  to  all  notices  required  by  tlie 
lawful  order  of  any  court  except  in  both  such  classes  of  cases  in  theteu 
States  mentioned  in  sections  3823,  3824  and  3825  of  the  Revised  8tiit- 
utes. 

2.  In  the  ten  ^States,  named  in  section  3823  of  the  Revised  Statutes, 
said  section  prescribes  compensation  for  publishing  (1)  "all  such  ad- 
vertisements as  may  be  ordered  for  publication  •  •  •  by  any  UniN 
States  court,  or  judge  thereof  or  by  an}'  officer  of  such  courts;  "and 
(2)  in  connection  with  section  3823,  it  i^rescribes  compeusatiou  "for 
the  publication  of  the  treaties  and  laws  of  the  United  States  in  •  •  • 
all  the  States"  when  anei  so  far  as  lawfully  ordered  to  be  published. 

3.  The  compensation  for  '^  all  advertisements,  notices,  proposals  for 
contracts,  and  all  forms  of  advertising  required"  by  express  law  or 
otherwise  authorized  in  the  executive  administration  of  this  Govern 
ment  is  prescribed  by  the  act  of  June  20,  1878.  The  effect  of  this  cod 
stniction  is  that  said  last  named  act,  by  implication,  repeals  prior  acts, 
as  follows : 

(1.)  So  much  of  section  853  of  the  Revised  Statutes  as  relates  to  com 
pensation  "for  publishing  any  notice,  or  order,  required  by  latCjOrtki 
lawful  or  iter  of  any  •  •  •  Department,  Bureau,  or  other  person  in  an  f 
newspaper  •  •  ^  for  ^^  the  several  Departments  of  the  OovernmentJ*  Tli« 
act  of  June  20, 1878,  in  declaring  that  "  all  advertisements,  notices,  pn)- 
posals  for  contractvS,  and  all  forms  of  advertising  required  by  /<iif  forthe 
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several  Departments  of  the  Government  may  be  paid  for  at  a  price 
*  *  "  therein  prescribed,  neeesnarily  repeals,  as  to  the  publications 
mentioned,  that  portion  of  section  853  above  qaoted. 

(2.)  So  much  of  section  3823  as  prescribes  compensation  for  publish- 
ing ^^all  such  advertisements  as  may  be  ordered  for  publication  in 
8aid  districts  [ten  States  therein  named]  •  •  •  by  any  executire  offi- 
cer of  the  United  Stat^s^  and  which  advertisements  are  "required  by  law 
for  the  several  Departments  of  the  Goveruiiieut,"  This  is  the  necessary 
effect  of  that  part  of  the  act  of  June  20,  1878,  which  declares  that  '*  all 
advertisements,  notices,  proposals  for  contracts,  and  all  forms  of  adver- 
tising required  by  law  for  the  several  Departments  of  the  Government 
luay  be  paid  for  at  a  price    •     •     "  therein  prescribed. 

The  question  whether  the  act  of  June  20,  1878,  prescribes  compen- 
sation for  "advertisements,  notices,  proposals  for  contracts"  and  other 
"  forms  of  advertising",  for  public  officers  in  no  way  connected  witli  any 
Executive  Department,  is  one  which  at  some  time  must  be  decided.  The 
(iovernment  Printing  Office  is  no  part  of,  nor  is  it  in  any  way  connected 
with,  any  Executive  Department.  The  manner  of  advertising  for  pro- 
posals for  paper  is  regulated  by  sections  3707  and  3708,  as  amended  by 
act  of  January  25, 1870  ( 19  Stat.,  2),  but  not  the  comiiensation  for  publish- 
iog  advertisements.  The  same  may  be  said  of  advertisements  for  some 
other  materials  (Act  July  31,  1870, 19  Stat.,  105 ;  Act  February  1, 1878, 
20  Stat.,  22).  The  same  may  be  said  of  advertisements  for  supplies  for 
the  two  Houses  of  Congress  (Uev.  Stat.,  05,  00,  07,  and  amendment  of 
sections  05,  07,.  by  Act  February  18,  1875,  18  Stat.,  310).  And  so  of 
executive  proclamations  (Act  July  31, 1870, 19  Stat,  105).  That  clause 
of  section  853  of  tlie  Revised  Statutes  which  prescribes  compensation 
"  for  publishing  any  notice  •  •  •  required  by  law,  or  the  lawful 
order  of  any  •  •  •  person  "  is  sufficiently  comprehensive  to  include 
a<lvertisements  for  material  for  the  Government  I'rinting  Office  or  sup- 
plies for  Congress  (15  Op.  AttGen.,  595;  Id.,  033).  So  the  expression, 
"all  advertisements  •  •  •  ordered  for  publication  •  •  •  by 
any  executive  officer  of  the  United  States,"  as  found  in  section  3823,  is 
equally  comprehensive,  as  applied  in  the  t«n  States  therein  named. 
But  the  act  of  June  20,  1878,  properly  construed,  prescribes  compensa- 
tion for  all  these  forms  of  advertising.  The  spirit,  equity  and  purpose 
of  the  act  require  this  construction.  Its  language  is  not  necessarily 
limited  to  the  Executive  Departments.  Statutes  intended  to  apply  only 
to  these,  generally  use  the  expression, "  Executive  Departments."  ( liev. 
Btat,  Title  IV,  p.  20 ;  sees.  3824, 3820, 3828 ;  Crowley's  case,  3  Lawrence, 
Compt.  Dec.,  300.) 

In  this  act  Congress  was  dealing  with  the  compensation  to  be  paid 
generally  for  advertisements  in  the  executive  administration  of  the  Got- 
emmeut. 

"The  costs  of  advertising  in  informations  in  rem  under  the  internal 
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revenue  laws/'  in  cases  i»ending  in  the  courts  of  the  United  States  in 
Kentucky,  are  regulated  by  section  853  of  the  Eevised  Statutes.* 

The  claim  will  be  disposed  of  in  accordance  with  the  principles  liereiD 
set  forth. 

Treasury  Department, 

First  Comptroller'^s  OjfficCy  September  1,  1884. 


"^This  opinion  was  furnished  to  the  United  States  Attorney  at  Louisville,  wbo,  oa 
the  16th  September,  1884,  by  letter  to  the  First  Comptroller,  said  that  the  Ciicuit  Conr; 
of  the  United  States  at  Louisville  this  day  **  disallowed  the  account4$  [of  this  chtf] 
presented,  but  considered  it  unnecessary  to  file  a  written  opinion  as  your  [theCoiup- 
troller's]  opinion  was  exhaustive  of  the  subject." 

The  folio wiujj  is  inserted  to  present  in  one  view  some  of  the  statutes  referred  lo  ii 
the  following  opinion : 

The  Revised  ^Statutes  (second  edition,  1878)  contain  the  following: 

Publication  of  '•  Sec.  79.  After  the  fourth  day  of  March,  eighteen  hundred  ao4 
'*^**.  _  seventy-live,  [wo  money  shall  be  paid  from  the  Treasury  for']  the  public*- 

8  May  187'>  c.  ^^^"  of  the  laws  in  newspapers  [shall  cease.] 
140,  H.  1,  V.  17,'  p.  66.    20  Jttne,  1874.  c.  328,  v.  18,  p.  90.    20  June,  1874,  e.  334,  v.  18,  p.  115.    23  Jvtu.  ]<i4. 
;  456,  *.  4,  r.  18,  p.  232.     18  Feb.,  1875,  c.  80,  v.  18,  p.  317. 

Priiitf^rs' fees.  "PRINTERS*  FEES. 

80.  8.  5.  V.  10,' p.      "  ^*'^'*  ^•^-  ^"''  publishing  any  notice,  or  order,  required  by  law,  m 
168.    6  Op.  502:  ^J**^  lawful  order  of  any  court.  Department,  Bnreau,  or  otber  person,  in 
15 Op.  282;  15 Op.  any  newsj>aper,  except  as  mentioned  in  sections  tbirtv-eight  hiinirrtl 
o04:  15  Op.  633.   ^nd  twenty-three,  thirty-eight  hundred  and  twenty-four,  and  thirty- 
eight  hundred  and  twenty-live.  Title,  'Public  PuiNnNG,  Advekti-^h- 
MENTS,  AND  I*L'jJLic  DOCUMENTS,^  forty  ceuts  per  folio  for  the  Hrst  in- 
sertion, and  twenty  cents  per  folio  for  each  subsequent  insertion.    The 
compensation  herein  provided  shall  include  the  furnishing  of  lawinl 
evidence,  nn«ler  oath,  of  publication,  to  be  made  and  furnish*"d  l»y  ih« 
printer  or  ])ul>liHh«r  making  such  publication. 
Moaijiujj  of  folio.      "Sec.  854.  The  term  folio,  in  this  chapter,  shall  mean  one  hundred 
26  Feh.,  1853  c.  ^^**^r(ls,  counting  each  figure  as  a  word.     When  there  an*,  over  6fty  and 
80.8.  3.  V.  io.'p.  iiuder  one  hundred  words,  they  shall   bo  counted  as  one  folio:  \n\\% 
168.    15  Op.  282;  less  number  than  fifty  words  shall  not  be  counted,  except  when  tht 
^V'^'k^^'f  TT        whole  statute,  notice,  or  order  contains  les.s  than  fiftv  words. 
t<)  Meo/i.ewHpa^      Sec.  3823.  The  Clerk  of  the  House  of  Representatives  shall  select  id 
ptrs  iu  t^rtuin  V'irginia,  South  Carolina,  North  Carolina,  Georgia,  Florida,  AlubaniA, 
Stat/'8  to  publish  Missi.ssii>pi,  Louisiana,  Texa.s,  and  Arkansas,  one  or  more  newi»pai>*ns 
"*^'  nc»t  exceeding  the  number  allowed  by  law,  in  wliich  such  treitie.s  and 

2Mttrch,i867.c.  1*^^'**  ^*^^i^'  United  States  as  maybe  ordered  for  publication  in  new  s- 
167,  8.  7,  V.  14,  ]).  papers  according  to  law  shall  be  published,  and  in  some  one  or  more  of 
*^9o\f  K  "  ^^'^'•'^■'^  **"  selected  all  such  advertisements  iis  may  be  ordered  for  pulili- 
e  13  s '^  v'rf^p  *^*'^^'*"  '"  ^^^*^  districts  by  any  United  States  court  or  judge  there"!,  or 
7*     '  '       by  any  otlicer  of  such  courts,  or  by  any  executive  officer  of  the  rmt*^ 

I8i>6..  1875,  r.  States,  shall  be  published,  the  compensation  for  which,  and  other  r»rm» 
M.  r.  18.  p.  31(5.     of  publication,  shall  be  fixed  by  said  Clerk  at  a  rate  not  exceediniil^o 

dollars  per  page  lor  the  ])ublication  of  treaties  and  laws,  and  not  »'X(W.- 

ing  one  dollar  per  square  of  eight  lines  of  space,  for  the  publication  .'f 

advertis*'nienis,  the  accounts  for  which  shall  be  adjusted  by  the  pn'i'ff 

accounting  oflicers,  and  ])aid  in  the  manner  now  authorized  by  law  m 

IIf.i(ls   of  Ue.  ^^''  ^'^^*'  cases.     [See  vH^  71',  *204.] 

partmlnta    a  n  tl      "  ^^'^^-  3^24.  The  Clerk  shall  notify  each  head  of  the  several  EM»cntivi 

jruipes  to  b(^  noti-  l)e]>artnientN,  and  each  judge  of  the  United  States  courts  therein,  ol  tbf 

tie|l,  :iiid  to  jmb.  papers  sclecte*!  bv  him  in  accordance  with  the  provisions  of  the  prnril- 

nrwHiMpoi"         '  "^^'  ><<'^'ti'^i>,  iiinl  thereafter  it  shall  be  the  duty  of  the  several  exrcuti^f 

ofiicers  charged  therewith  to  furnish  to  such  select-ed  papers  only,  »n 
2  Mar..  18()7,  c.  autlienti<' co|)y  of  the  publicationsto  be  made  asaforesaid ;  andaomoD'T 
167,  «.  7,  V.  14.  p.  a]»i»ro]niate(l  shall  bo  paid  for  any  publications  or  adve^tisenlent»•*h»•^^ 
29  Mar.    1867  '^f^*'''  to  b<>  made  in  said  districts,  nor  shall  any  such  puldication  orwi- 
•.13,  H.  2,  V.  15,  p.  vertiseuHMit  be  ordered  by  any  department  or  public  oflicer  otlit-rwi** 
^  than  a.s  lutein  provided.     [See  ^  8r>3.] 
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''8ec.  :{^2o.  Tb<^  rates  tixed  in  H^ctioii  thirty-ci{;ht  hiiiidivd  and  RatMofpayls 
♦well tv- three,  to  be  paid  lor  the  niiblicatioii  of  the  treatien  and  laws  aH  the  StatoHfor 
•f  the'lJnited  Stati-s  in  the  Stati-8  therein  deNijcnat«MU  Hhall  also  be  paid  P«bli»hinK  Uwi. 
for  the  same  publirationH  in  all  the  States  not  dcsi^riated  in  that  aec-  29  Mar..  1867.  o. 
tl<ui.     [8ci*  $  ' y.  1  13,  •.  3.  v.'lS,  p'. 8. 

*'J?EC.  '.ki2ii.  All  advertisements,  noticis,  and  proposals*  forcontraets  Advertli««menU 
for  all  the  Kxecntive  Departments  of  tlie  Government,  and  the  laws  in    Wanbiogton, 
pAKsed  by  C<»n^ress  and  executive  proelamations  and  treaties  to  be  L>.  C. 
published  in  the  District  of  Columbia,  Maryinnd,  and  Virginia,  shall  '  .,  ^^j.    ^^^^  ^ 
■ereafter  be  advertisetl   by  )Miblication  in  the  thi^ee  daily  pa|M'ni  pub-  ^7^  „.  io,  t.  14, 
Jitthtd  in  the  Di^tiiet  of  Columbia  haviuj;  the  largest  eirculatioo,  one  p.  4(ri. 
of  which  shall  be  selected  b\  the  Clerk  oi  llie  H<»use  of  Representatives,     2«  Mar..   I8CT, 
and  in  no  others.    The  charges  for  such  publications  shull  not  be  higher  ^  J^'  •*  -•  ^*  1  • 
than  such  as  are  paid  by  individuals  for  advertising  in  said  ])apers,  and     20  July,  1868, 
the  same  publications  shall  be  made  in  euch  of  the  said  papers  equally  c.  176,  u.  2,  4,  t. 
aB  to  frequency:  Provided^  That  no  MdvertiM-ment  to  any  State.  <l>8- ^*;P'nIi®*,a7. 
trict,  or  Territory,  other  than  the  District  of  Columbia,  Maryland,  or  jg^* ;^y  jf^*' 
Virjrinia,  shall  be  published  in  the  papers  designated,  unless  at  the     'jup^aud      in 
direction  first  made  of  the  proper  head  of  a  Department:  Jnd  prorided pari  by  ttoL  8 
Jitrtlier^  That  this  section  shall  not   be  construed  to  allow  a  greater '*'^J*»***^^'*'*^ 
compensation  for  the  publication  of  the  laws  passiMl  by  Congress  »nd''3j  j^j..  j^j  ^ 
executive  proclamations  and  treaties  in  the  t>a]>ers  of  the  District  of  246.  9.  itt.'p.  10& 
Columbia  than  is  provided  by  law  for  such  publications  in  other  papers.     15  Op.,'sM. 
**By  statute  of  March  3,  l^CTi,  c.  12rt,  s.  I,  v.  l>.  p.  342,  it  is  pro- 
vided '  that  hereafter  the  mail  let  tings  for  the  States  of  Maryland 
and  Virginia  and  for  the  District  of  Columbia  shall  he.  advertised     IS  Op.,  282. 
in  not  more  than  one  newspaper  published  in   the  District  of 
Columbia,  and  at  prices  satisfactory  to  the  Postmaster-General, 
not  exceeding  the  customary  rates  paid  in  the  city  of  Washington 
for  ordinary  commercial  ad  vert' semen ts;'  and  so  innch  of  this 
section  as  refers  to  the  publication  of  advertisements  in  news- 
papers was  repealed  bv  the  act  above  mentioned.     (See  Rev. 
Stats.,  s.  3941.) 
*'  Skc.  '.^^.  No  payment  shall  be  made  to  any  newspa])er  published    Hsil-roate  ad* 
in  the  District  of  Columbia  for  ailvertising  any  other  mail  routes  than  wtisementa   la 
those  in  Virginia  and  Maryland.  * 

3  Mar.,  1873,  c.  %il,  a.  1,  v.  17,  p.  867. 
**  Sec.  !W2>?.  No  advertisement,  notice,  or  proposal  for  any  Executive     No    advertiae- 
De]>artment  of  the  Government,  or  for  any  Bureau  thereof,  or  for  any  J^^hoJ^y 
office  therewith  connected,  shall  be  published  in  any  newspa{)er  what- 
ever, except  in  pursuance  of  a  written  authority  for  such  publication     15  July,   1870, 
from  the  head  of  such  Department;  and  no  bill  for  any  such  a<lvertis-  ^-  ^«  ■•  '*•  ^*  ^*» 
ing,  or  publication,  shall  be  paid,  unless  there  l>e  presented,  with  such  ^'jedp.  616. 
bill,  a  copy  of  such  written  authority. 

**Sec.  3941.  B«ifore  making  any  contract  for  oirrying  the  mail,  other     Advert  iBing 
than  those  hereinafter  excepted,   the  P»»stiuaster-General  shall  give  ^^^  propoaala. 
public  notice  by  advertising  once  a  week  f<»r  six  weeks  in  one  or  more,     g  June,  1872,  o* 
act  exceeding  tive,  newspa|>ers  published  in  the  State  or  Territory  335.  a.  243,  t.*1T* 
where  the  service  is  to  be  performed,  one  of  which  shall  be  published  P-  313. 
at  the  f»eat  of  government  of  such  State  or  Territory  ;  and  such  notice 
»ball  descrilie  the  route,  the  time  at  which  the  mail  is  to  be  iniMle  up, 
the  time  at  which  it  is  to  be  delivered,  and  the  freciuency  of  the  service; 
and  the  Postmaster-General  shall  direct,  by  special  order  in  eshch  case, 
the  new.spa]>ers  in  which  mail-lettings,  or  other  proposals  Velative  to 
tUe  business  of  his  Department,  shall  be  advertised,  and  no  publisher 
ohall  be  paid  for  such  advertisements  without  having  been  requested 
by  the  Postmaster-General  to  publish  the  same.     [See  $  :irt27.  ]'' 

The  statutes,  euactod  since  the  revision,  contain  the  following  provisions: 

Act  of  June  23,  1874—18  Stat.,  2:J1 : 

"Src.  4.  That  the  Revised  Statutes  of  the  United  States  shall  not  be 
published  by  the  United  States  in  any  newspaper,  anything  in  existing 
laws  to  the  contrary  notwithstanding.'' 

Act  Feb.  18,  1875—18  Stat.,  316: 

f  That  for  the  pnrpose  of  correcting  errors  and  supplying  omissions 
in  the  act  entitled  'An  act  to  revisit  and  consolidate  the  statutes  of  the 
United  States  in  force  on  the  firnt  day  of  December,  anno  Domini  one 
tbonsand  eight  hundred  and  seventy -three,'  so  as  to  make  the  same 
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truly  express  such  laws,  the  following  amendments  are  hereby  mad* 
therein: 

R.  S.,  79,  ]>.  14.  S«*etion  seventy-nine  is  amended  by  8trikin<;  out,  in  the  secoml  lin«, 
the  words,  '  no  nuMiey  shall  lie  paid  from  the  Treasury  for,' and  adiliii|;, 
at  the  Olid  of  the  section,  the  words  'shall  cease/" 

Act  March  15,  1H75— Id  Stat.,  342: 

15 Op,  282.  "That  hereafter  the  mail-lettinjrH   for  the  States  of  Maryland  and 

Virginia  and  for  the  District  of  Ciduuibia  shall  be  advc^ti^Hl  in  noi 

more  than  one  newspaper  published  in  the  District  of  Coluuiliia.  auii 

at  prices  satisfactory  to  the  Postmaster-General,  not  exceedin;;  thoni*- 

tomary  rates  jiaid  in  the  city  of  Washinjxton  for  ordinary  c(»riinuTrijil 

R.  S.,  8.  3S2G,p.  advertisiMuents;  and  so  much  of  section  three  thousand  ei;;ht  hutnir.-il 

7M.jepeaiL<i  in  j^„^|  twenty-six  of  the  Kt^vised  Statutes  t)f  the  United  States  a>  rtltr^to 

the  ])ublicati()n  of  advertisements  in   newspajjers  be,  and  thr*  sauit*  i« 
hereby,  repealed. 

*'The  Postmaster-General  shall  cause  an  advertisement  of  the  iniil- 
lettin;^s  of  each  State  and  Territory  to  be  posted  up  in  each  pt»'.i-<»rtii-« 
therein,  to  be  posted  conspicuously  for  at  least  sixty  days  Wfon*  th» 
time  of  such  lottin«r." 

Act  July  12,  lb7(>— PJ  Stat.,  78: 

"  That  the  Postmaster-General  shall  cauj>e  advertisemeutsof  allp'ti- 
eral  mail-lettinj^sof  each  State  and  Territory  to  beconspicuoiKsly  po^'r,! 
up  in  each  }K)st  otiice  in  the  State  and  Territory  embraced  in  sxiid  .n-l- 
vert isements  for  at  least  sixty  days  before  the  time  of  such  ojemrd  itt- 
tirig:  and  no  other  advertisement  of  such  lettings  shall  Ik' reijiiiMi; 
but  this  ]>r()vision  shaM  not  apply  to  any  other  than  general  ijisiil-l''i 
tings." 

Act  July  :U,  I'^/Ch-U)  Stat.,  105  : 

**That  all  executive  proclamations,  &  all  treaties  required  bylaw 
to  be  published,  shall  be  publislunl  in  only  one  newspaper  the  Mine  W) 
be  printed  and  published  in  Ihe  District  of  Columbia  and  to  be  de^c- 
nated  by  the  Secretary  of  State  and  in  no  case  of  advertisement  loro»n- 
tracts  for  tlu^  public  service  shall  the  same  be  published  in  any  nowv 
paper  pubiiMhed  and  priuted  in  the  District  of  Columbia  unless  tle'sut*- 
plies  or  labor  covered  by  such  advertisement  are  to  be  furniahwl  »>r 
performed  in  said  District  of  Columbia." 

Act  May  17,  187d— 20  Stat.,  (il,  62: 

1876.  cb.  160.  "That  before  nmking  any  contract  for  inland  mail  tnmsiwrtation, 
IB  Stat.,  129.  other  than  by  railroads  and  steamboats,  except  for  temporary  servju*, 
as  provided  for  in  an  act  ai>proved  August  eleventh,  eightet^u  htnn1r<'d 
and  seventy-six,  annmdatory  of  sub-sections  two  hundred  and  forty  j^^i 
and  two  hundred  and  tifty-one  of  section  twelve  of  an  act  ap|>n»vi»4 
June  twenty-third,  eighteen  hundred  and  seventy-four,  the  PiwtniM- 
ter-General  shall  cause  to  he  ])ublished,  in  not  exceedinij  t«*n  uewv 
papers  published  in  the  State  or  Territory  in  which  such  service  i»t» 
l>e  let,  one  of  which  shall  be  published  at  the  scat  of  government  oi 
such  State  or  Territory,  once  a  week  for  six  consecutive  weeks.  i»r^ 
ceding  the  time  of  letting,  a  notice  in  displayed  type,  not  to  exc«'»*^ 
six  inches  of  space  in  one  columu  of  a  newspaper 

and  no  othyr  advertisement  of  miscellaneous  lettings  shall  l»e  re<inii>^l- 

Six*.  4.  Hereafter  all  atl  vert  isements,  notices,  proposals  forcontrA."M. 
and  all  other  forms  of  advertising  required  by  law  for  the  Po>t  (>rti<« 
l)e]>artuuMit  may  lie  paid  for  at  a  price  not  to  excee<l  the  coiunnr- 
cial  rates  (charged  to  ]>rivate  individuals  with  the  usual  (li'u«»n"i% 
such  rates  to  hv.  as<<*itaiue.d  from  sworn  statements  to  be  furni-h***!  tt 
the  Postmaster-(Teneral  by  the  proprietors  of  the  newspapers  prDiM'^-'iC 
to  s(i  advertise:  ProvUUd,  That  all  advertising  in  newspapers  .^in<»'  t'»* 
tenth  day  <d*  A])ril,  eighteen  hundred  and  seventy-seven, shall  hean«iii'*^ 
and  \y,i'u\  at  like  rates.  But  the  Postmaster-General  may  seoiiTf  \o^^ 
terms  at  sjx'cial  rates,  whenever  the  public  interest  requires  it. 

Act  June  20,  187H— 20  Stat.,  210: 

"That  hereafter  all  advertisements,  notices,  proposals  for  r(»ntr»«t«. 
and  all  tbrms  of  advertising  required  by  law  for  the  .several  tltp*'*" 
ments  of  the  government  may  be  paid  for  at  a  price  not  to  ex(V''«l  tb« 
c(unmercial  rates  charged  to  private  individuals,  with  the  umuI  «i«»- 
ccKints;  such  rates  to  be  ascertained  from  sworn  statements  to  l)e  f*'* 
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Bished  by  tbe  proprietors  or  publishers  of  rhe  newHpapers  proposing  so 
toa(lv«>rti8e:  Provided,  That  all  atlvertiHing  in  newspapers  siuce  the 
tenth  day  of  April,  eighK^en  hundred  and  scveuty-seven.  shall  be  aud- 
ited and  paid  at  like  rates;  but  the  h«*ads  of  the  several  departments 
may  secure  lower  terms  at.  special  rates  whenever  the  public  interest 
rpquires  it." 

Act  June  12,  IH79— 21  Stat.,  11 : 

•'That  in  cases  where  special  service  has  already  been  placed  on  new 
routes,  the  Postraast^^r-General  may,  in  his  discretion,  extend  such 
service  until  the  time  when  service  can  be  obtained  by  advt^rtisement, 
Di»t  exc4M*ding  in  any  case  one  year.  And  w^heneveran  accepted  bid- 
der shall  fail  to  enter  into  contract,  or  a  contractor  on  any  mail-route 
tball  fail  or  refuse  to  perform  the  service  on  said  route  according  to  his 
coniruet,  or  when  a  new  route  shall  be  established  or  new  service 
rei| Hired,  or  when,  from  any  other  cause,  there  shall  n<»t  be  a  con- 
tractor legally  bound  or  recjuired  to  perform  such  service,  the  Post- 
nia.ster-(ieneral  may  make  a  temporary  contract  for  carrying  the  mail 
on  Hiich  route,  without  advertis<»ment,  for  such  peri«»d  as  nsay  be  nec- 
essary, not  in  any  case  exceeding  one  year,  until  the  service  shall  have 
ootiiiuenced  under  a  contract  made  according  to  law.  And  any  provis- 
ion of  statnt4*  in  conflict  with  this  provision  is  hereby  re[>ealed." 

Act  January  21,  1881—21  Stat.,  317 : 

"  Chap.  25. — An  act  to  regulate  the  award  of  and  compensation  for  R.  S.  3828. 
pahlic  advertising  in  the  District  of  Columbia.  That  all  a«lvertising 
required  by  existing  laws  to  be  done  in  the  District  of  Columbia  by 
any  i»f  the  ((epartnients  of  the  government  shall  be  given  to  one  daily 
and  o::e  werkly  newspaper  of  each  of  the  two  principal  political  parties 
and  to  one  daily  and  one  weekly  neutral  newspaper:  Prorided^  That  the 
raU'S  of  com(>ensatiou  for  such  service  shall  in  im  case  exceed  the 
regular  commercial  rat4>ks  of  the  newspapers  selected;  nor  shall  any  ad- 
vertisennmt  be  paid  for  unless  published  in  accordance  with  section 
thirty-eight  hundred  and  twenty-eight  of  the  Revised  Statutes. 

Skc.  2.  All  laws  or  parts  of  laws  inconsistent  herewith  are  hereby 
repealed." 

Act  March  1,  1881—21  Stat.,  374  : 

"And  hereafter  the  Postmaster-General  shall  cause  advertisements 
of  all  general  mail-lettings  of  each  State  and  Territory  to  be  conspic- 
pously  postetl  in  each  post-office  in  the  State  and  Territory  embraced 
in  said  tulvertisements  for  at  least  sixty  days  before  the  time  of  such 
general  lettings ;  and  no  other  advertisement  of  such  lot  tings  shall  be 
riMpiired  ;  but  this  nrovision  shall  not  apply  to  any  other  than  general 
niail-h'ttings.  Ana  whenever  it  shall  become  necessary  to  employ 
tetn})orary  service  on  any  mail  route,  it  shall  be  the  duty'of  the  Post- 
master-General to  advertise  for  bids,  or  proposals,  for  such  service  by 
povting  notices  in  the  post  offices  at  the  termini  of  such  route  and  upon 
a  balletin-board  in  a  public-place  in  the  Post-Office  Department  build- 
ing at  Washington  in  the  District  of  (/olumbia  for  at  least  ten  days 
prior  to  such  letting." 

In  Ricbanlson's  *' Supplement  to  the  Revisetl  Statutes.'^  including  the  '*  legislation 
of  1874-1881,  the  4:kl,  44th,  45th,  and  16th  Congresses,"  sections  of  the  Revised  Statutes 
ftre  inserted  in  the  table  of  such  sections  ''altered,  affected,  or  repealed"  as  follows  : 

Sec.  79,  by  acts  June  20,  1874—18  Stat.,  85 ;  June  23,  1874—18  Stat.,  231 ;  February 
18,  1875—18  Stat.,  316.     See  Richardson,  44,  95,  137. 

Sec.  853,  by  act  June  20,  1878—20  Stat.,  206.     See  Richartlson,  3'^3. 

Sec.  854,  by  act  June  20,  1878—20  Stat.,  206.     See  Richardson,  382. 

Sec.  :M23,  by  act  June  20,  1878-20  Stat.,  206.     See  Richardson,  382. 

Sec.  3826,  by  acts  February  18,  1875—18  Stat ,  316;  March  3,  1875—18  Stat.,  340; 
July  12,  1876—19  Stat.,  78;  July  31,  1876—19  Stat.,  102;  May  17,  1878—20  Stat.,  61, 
«2,  Sees.  1,  4 ;  Jnne  20, 1878—20  Stat.,  206 ;  January  21,  1881—21  Stat.,  317.  See  Rich- 
•rdson,  137,  154,224,234,323,  :«4,  :\S2,  589. 

Sec.  :J827,  by  act  June  23,  1874—18  Stat.,  231.     See  Richardson,  95. 

Sec.  3941,  by  acts  March  3,  1875—18  Stat.,  MO]  July  12,  1876—19  Stat.,  78;  May 
17,  1878—20  Stat.,  61;  Jnne  12,  1879—21  Stat.,  11;  Jnne  9, 1880—21  Stat.,  170;  Marck 
1.  1881—21  Stat.,  374.  See  Richardson,  154,  224,  323,  491,  542,  598,  599.  See  15  Op. 
A tt. -Gen.,  282;  7<f.  594. 
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IN  THE  MATTER  OF  CLAIMS  FOR  ONE  MONTH'S  liXTRA  COMPENSATION 
UNDER  THE  SUNDRY  CIVIL  APPROPRIATION-ACT  OF  JULY  t,  IS<4  (23 
STAT.,  226),  AND  UNDER  THE  ACTION  OF  THE  HOUSE  OF  REPRESENT- 
ATIVES AFFECTING  SUCH  CLAIMS.— FAY'S  CASE. 


i'he  act  of  March  3,  lS^<l^  (22  Stat.,  536),  making  appropriations  for  the  legisl:itivf. 
executive,  and  judicial  expenses  of  the  Government  for  the  fiscal  year  which  fiuM 
Juno  30,  1884,  makes  an  appropriation  to  pay  "  for  thirty-two  clerks  to  commiv- 
t^'ea  [of  the  House],  at  six  doUars  each  per  day,"  and  the  sundry  civil  appropri- 
ation-act of  July  7,  1884  (23  Stat.,  226),  provides  that  all  officers  and  empl^vM 
of  either  branch  of  Congress  "  who  were  employed  on  the  third  day  of  Doiv:n- 
ber,  eighteen  hundred  and  eighty-three,  or  aubaeqtiently  by  resolution  of  eiflmr 
House,  and  who,  prior  to  the  fifteenth  day  of  May,  eighteen  hundred  and  eighty 
four,  ceased  to  he  so  employed,  shall  be  paid  one  mouth's  extra  pay."  Decenil»er*iJ4, 
1883,  John  B.  Fay  was  appointed  by  the  Committee  on  Railways  and  Canah* of 
the  House  as  clerk  of  said  committee,  took  tho  oath  of  office  accordinjfly,  an<l 
continued  in  said  employment  until  March  31,  1884,  when  it  ceased.  January 
8,  1884,  a  resolution  of  the  House  directed  the  Committee  on  Account  to  d^si*- 
nate  and  report  to  the  House  the  committees  which  should  bo  allowed  rl«'rk< 
under  said  act  of  March  3,  1883  (22  Stat.,  536).  January  17,  1884.  the  Commitir* 
on  Accounts  made  a  report  to  the  House,  that  the  thirty-two  clerks  providt^l  for 
in  thr  act  of  March  3,  188?  (22  Stat.,  536),  should  be  distributed  to  coinniitt<^ 
specified,  including  one  ch»rk  for  said  Committee  on  Railways  and  Canals:  8i»d 
the  House  adopted  the  report. 
Held : 

1.  Said  Fay  wa,'*,  within  the  meaning  of  the  act  of  July  7,  1884  (23  Stat.,  226),  "«- 

ploifcd^'  '*  l»y  reffoluiion'^  of  the  House. 

2.  One  purpose  of  this  act  was,  to  provide  a  month's  extra  pay  for  clerks  of  comiuit- 

Tees  emj)loyed  by  authority  of  the  House,  in  whatever  form  lawfully  expre^jifJ. 

3.  The  claimant  is,  therefore,  entitled  to  one  month's  extra  compensation. 

4.  Quarc,  Whether  a  clerk  of  a  committee  of  either  House  of  Congress  is  entitled  t» 

compcusution,  until  he  hsus  been  appointed  6^  authority  of  the  proper  HoHMt,  i^^ 
has  thi-reaj'tcr  taken  the  oath  of  office^ 

The  net  of  March  3,  18S3  (22  Stat.,  53(5),  making  appropriations  for 
the  legislative,  executive,  aud  judicial  expenses  of  the  Governmeut  for 
the  fiscal  year  ending  Jane  30,  1884,  makes,  among  others,  an  appro^ 
priation  ''  for  thirty-two  clerks  to  committees  [of  the  House],  at  six  dol- 
lars each  per  day  during  the  session,  forty  thousand  eight  hundred  and 
ninety  six  dollars."  December  24, 1883,  Hon.  John  G.  Carlisle,  Si>eaker 
of  the  House  of  Eepresentatives,  anncmnced  the  appointment  of  th# 
House  committees,  among  which  was  the  Committee  on  liaihvays  and 
Canals.  On  the  same  day  John  B.  Fay  was  by  that  committee  appointed 
its  clerk,  the  chairman  of  the  committee  gave  him  a  certificjite  of  l»i* 
appointment,  and  he  took  the  oath  of  office.  Januarys,  1884,  the  fol 
lowing  resolution  was  adopted  by  the  House : 

^^Rcsnlrcd,  That  the  Committee  on  Accounts  be,  and  it  ia  hereUf, 
authorized  and  directed  to  designate  the  committees  which  in  the  jndg 
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ineDt  of  the  said  Committee  ou  Accounts  should  be  allowed  clerks  for 
the  present  Congress  under  the  legislative,  judicial,  and  executive  ap- 
proi>riation  bill  lor  the  year  ending  June  30,  1884,  and  to  report  to  the 
House  without  delay,  for  its  action  thereon.'^ 

January  17, 1884,  the  Committee  on  Accounts  of  the  House,  submitted 
the  following  report,  which  was  adopted  by  the  House,  viz : 

"The  thirty-two  clerks  provided  for  in  the  bill  referred  to  in  the  above 
resofution  are  distributed  according  to  the  appended  schedule,  to  wit: 
To  the  Committee  on  Elections,  a  clerk  ;  to  the  Committee  on  Banking 
and  Currency,  a  clerk ;  to  the  Committee  on  Coinage,  Weights,  and 
Measures,  a  clerk;  to  the  Committee  on  Foreign  A  flairs,  a  clerk;  to 
the  Committee  on  Naval  Affairs^  a  clerk  ;  to  the  CJommittee  on  the  Post- 
Othce  and  Post-Hoads,  a  clerk ;  to  the  Committee  ou  the  Territories,  a 
clerk;  to  the  Committee  on  Railicayft  and  CanaUty  a  clerk ;  to  the  Com- 
mittee on  Mines  and  Mining,  a  clerk ;  to  the  Committee  on  Public 
Buildings  and  Grounds,  a  clerk,  who  shall  also  act  as  clerk  of  the  Com- 
mittee on  Expenditures  on  Public  Buildingn;  to  the  Committee  ou  Pa- 
citic  Railroads,  a  clerk ;  to  the  Committee  on  Levees  and  Improvements  of 
the  Mississippi  liiver,  a  clerk;  to  the  Committee  on  the  Library,  a  clerk, 
who  shall  also  act  as  clerk  to  the  Committee  on  Education;  to  the 
Committee  on  Labor,  a  clerk ;  to  the  Committee  on  the  Militia,  a  clerk, 
who  shall  also  act  as  clerk  to  the  Committee  on  Mileage ;  to  the  Com- 
mittee on  Patents,  a  clerk;  to  the  Committee  on  Pen^ions,  a  clerk;  to 
the  Committee  on  Private  Land  Claims,  a  clerk ;  to  the  Committee  on 
Kevihion  of  the  Laws,  a  clerk,  who  shall  also  act  as  Clerk  to  the  Com- 
mittee on  Manufactures;  to  the  Committee  on  Expenditures  in  the 
State  Department,  a  clerk,  who  shall  also  act  as  clerk  to  the  Committee 
on  Expenditures  in  the  Treasury  Department ;  to  the  Committee  on 
Expenditures  in  the  War  Department,  a  clerk,  who  shall  also  act  as 
clerk  to  the  Committee  on  Expenditures  in  the  Navy  Department;  to 
the  Committee  on  Expenditures  in  the  Post  Office  Department,  a  clerk, 
who  shall  also  act  as  clerk  to  the  Committee  on  Expenditures  in  the 
Interior  Department;  to  the  Committee  on  Expenditures  in  the  Depart- 
ment of  Justice,  a  clerk  ;  to  the  Committee  on  Accounts,  a  clerk ;  to  the 
Committee  on  Printing,  a  clerk  ;  to  the  Committee  on  Enrolled  13ills,  a 
clerk  ;  to  the  Committee  on  Keforai  in  the  Civil  Service,  a  clerk ;  to  the 
Committee  on  American  Shipbuilding  and  Ship-owning  Interests,  a 
clerk;  to  the  Committee  on  Law  respecting  Election  of  President  and 
Vice-President,  a  clerk;  to  the  Committee  on  Payment  of  Pensions, 
Bounty,  and  Back  Pay,  a  clerk  ;  to  the  Committee  on  Ventilation  and 
Acoustics,  a  clerk,  who  shall  also  act  as  clerk  to  the  Committee  ou  the 
Public  Health;  and  to  the  Committee  on  the  Alcoholic  Liquor  Traffic, 
H  clerk." 

Said  employment  of  Fay  continued  until  March  31,  1884,  when  it 
ceased. 

The  act  of  July  7,  1884  (23  Stat.,  194,  226),  making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal  year  ending 
Jnne  30, 1885,  contains  a  provision,  as  follows: 

*^That  all  officers  and  employees  of  the  Senate  and  House,  including 
the  Capitol  police,  who  were  employed  on  the  third  day  of  December, 
eighteen  hundred  and  eighty -three,  or  subsequently  by  resolution  of  either 
Housej  and  who  prior  to  the  fifteenth  day  of  May,  eighteen  hundred  and 
eighty-four,  ceased  to  be  so  employed,  shall  be  paid  a  sum  equal  to  one 
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mouth's  pay  at  the  rate  they  were  severally  receiving:  on  the  third  day 
of  December,  eighteen  hundred  and  eighth-three,  or  subsequeutly, a» 
above  provided;  and  an  amount  sufficient  for  this  ])urpose  is  benhj 
appropriated  out  of  any  money  in  the  Treasury  not  otherwise  approi)ri- 
ated,  and  the  same  shall  be  immediately  available:  Provided^  That  but 
one  month's  allowance  shall  be  paid  in  any  case,  and  the  same  shall  not 
be  paid  to  any  person  who  shall  receive  one  month's  extra  pay  uuiter 
the  preceding  paragraph." 

July  25,  1884,  Hon.  John  B.  Clark,  jr.,  clerk  and  disbursing  officer  of 
the  House  of  Eepresentatives  presented  to  the  First  Comptroller  for  hU 
opinion  thereon  the  question,  whether  Fay  is  entitled  to  one  month's 
extra  pay  under  the  appropriation  made  by  said  act  of  July  7,  1884  (23 
Stat,  220).  The  same  question  arises  upon  facts  of  like  character  ami 
effect  as  to  the  rights  of  John  B.  O'Connor,  late  clerk  of  the  Commitue 
on  Naval  Affairs  of  the  House  of  Representatives,  and  also  of  other  em- 
})loyes  of  the  House. 

Felix  Brannigan^  cfif/.,  in  behalf  of  O'Connor,  submitted  a  brief,  as  fol- 
lows: 

"The  net  of  July  7,  1884,  applies  to  officers  and  employes  of  the  8in- 
ate  and  House  of  Representatives,  including  the  Capitol  Police,  wLo 
were  employed  on  the  third  day  of  December,  1883,  or  subsequently, 
bi/  resolution  of  either  House,  and  who,  prior  to  the  loth  of  May,  18S4. 
ceased  to  be  so  em))loye(l. 

''The  only  question  in  this  case  is,  as  to  whether  O'Connor  was  era- 
ployed  as  such  clerk  'by  resolution  of  either  House.' 

"I.  He  was  employed  by  authority  of  a  resolution  of  the  House  of 
Representatives. 

"  I.  There  are  two  modes  by  which  clerks  may  be  employed  on  House 
committees: 

"i^iVsf,  by  statutory  authority  allowing  clerks  to  certain  committees; 
as,  for  exam  1)1  e,  the  clerks  to  the  House  Committees  on  Ways  and 
Means,  and  Appropriations,  and  a  few  other  standing  committees, 

"iSVconr/,  by  resolution  of  the  House,  as  in  the  case  of  other  stamlin^ 
committees,  and  select  committees,  for  which  no  law  has  provided  clerk- 
ships. 

'* These  are  the  only  lawful  modes  for  the  employment  of  such  clerks. 

"2.  The  act  of  March  .S,  188;i,  made  an  appropriation  available  utr 
the  jiayment  of  32  clerks  to  committees;  but  it  will  not  be  argued  th.»l 
any  House  committee  could,  of  its  own  authority  alone,  employ  a  clerk 
or  authorize  anotliir  couuiiittee  to  employ  a  clerk  who  would  be  cliar:;e- 
able  to  that  ai)i)roj)riati()n.     Xo  statute  conferred  such  authority  on  aiif 
committee  ;  hence,  the  House  alone  had  ])Ower  to  authorize  the  employ 
meat  of  these  clerks.     The  clerk  of  the  Comnjittee  on  Naval  Aflaii^ 
and  the  clerks  of  th(*  other  stancting  committees,  who  were  not  aiunuil 
clerks,  were  i>aid  from  t]iisaj)i>ropriation  during  the  lirst  sevSMoaoftbe 
})resent  (48th)  Congn\ss.     These  clerks  were,  pursuant  to  the  House  it\so 
lution  of  January  8,  1884,  either  lawfully  or  unlawfully  paid.    ^<>ne  of 
them  were  a[)i)<)inted  as  to  an  ollice  created  by  statute.     The  act  ap 
propriating  pay  for  32  session  clerks  vested  no  authority  in  any  com 
niittee  to  emi)loy  a  ciierk.     At  the  discretion  of  the  House  all,  or  a  lf*« 
number  might  be  em[)loyed.     If  there  was  any  authority  for  their  empl<»y 
ment,  that  authority  was  vested  solely  in  the  House  of  Representative*. 

*•  3.  Xo  coumiittee  of  the  House  has  ever  employed  a  clerk  witbool 
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the  anthority  of  the  House  or  of  a  statute.  The  Committee  on  Accounts 
eoii'd  gnmt  no  power  to  any  other  committee  of  the  House  to  employ  a 
clerk.  Under  the  resolution  of  the  8th  of  January,  the  function  of  the 
Coininitteeon  Accounts  was  to  determine  the  standing  committees  w^hich 
were  in  need  of  the  assistance  of  clerks  during  tlie  session.  This  being 
(leteruiiued,  the  authority  to  employ  the  clerks  C!ime,  not  from  the  Com- 
mittee on  Accounts,  but  from  the  House  of  Kepresentatives  bj'  its  reso- 
lution. 

"(1)  The  resolution  of  January  8th  was  the  authority  in  this  case, 
and  the  action  of  the  Committee  on  Accounts  was  the  mode  by  which 
the  will  of  the  House,  as  expressed  in  that  resolution,  was  to  be  execited. 
To  hold  that  Mr.  O'Conrior  was  not  '  employed  •  •  •  by  resolution 
of  either  House'  within  the  meaning  of  these  words  as  used  in  the  sun- 
dry civil  act  of  July  7, 1»84,  would  be  '  to  stick  in  the  baik' — qui  hwret 
in  liter  a  hccret  in  cortiee. 

•'(2)  We  have  in  this  case  a  resolution  of  the  House  in  regard  to  the 
piiyment  of  session  clerks  who  were  not  employed  during  the  whole 
jieriiMl  of  the  session,  thus  meeting  the  very  condition  laid  down  in  the 
sundry  civil  act.  The  pur]>ose  of  Congress  in  passing  this  act  was  to 
put  these  employes  on  an  equal  footing  with  all  the  other  session  em- 
ployes, with  respect  to  the  granting  of  one  month's  extra  pay  in  addi- 
tion to  all  other  wages  earned  by  them  during  the  session.  According 
to  a  liberal  custom,  or  pohcy,  on  the  ]>art  of  Congress,  an  extra  month's 
pay  was  granted  to  all  other  oflicers  and  enjployes  of  both  Houses  by 
appropriate  words  in  the  paragra]di  preceding  that  one  which  appropri- 
ates an  extra  mouth's  pay  lor  the  ollicers  an«l  employes  who  are  employed 
betweeu  December  .'J,  188.*^,  and  May  15,  1884.  The  preceding  paragraph 
covered  the  case  of  officers  and  employes  borne  on  tlie  annual  or  session 
rolls  on  the  ^iOth  of  June,  1884,  no  nuitter  how  short  the  time  they  may 
have  been  employed.  The  grant  of  an  extra  month's  pay  made  in  it 
could  not  apply  to  officers  and  employes  whose  names  had  ceased  to  be 
borne  on  the  rolls  prior  to  June  30,  18s4.  The  intention  of  Congress 
is,  therefore,  plainly  shown  by  this  circumstance,  ami  by  the  provision 
making  an  appropriation  for  those  officers  and  employ<3s  who  could  not 
hi',  paid  under  that  paragraph  of  the  bill. 

'*(3)  It  would  be  impossible  to  decride  in  this  case  that  Mr.  O'Connor, 
and  the  other  clerks  interested,  were  not  em jdoy ed  '  by  resolution' of 
the  House  of  Kepres(».ntatives,  without  at  the  same  time  having  to  hold 
that  they  were  not  legally  employed  at  any  time  during  the  session." 


Opinion  by  William  Lawuknce,  Fint  Comptroller. 

Fay  was  not  "employed  on  the  third  day  of  December,  eighteen-hun- 
dred  and  eighty -three."  His  claim  for  the  month's  extra  pay  rests  on 
the  construction  to  be  given  to  the  words  fouiul  in  the  sundry  civil  act 
of  July  7,  1884  (23  Stat.,  220),  *'or  Hvhsfquently  by  usolution  of  either 
House."  The  resolution  of  January  8,  1884,  gives  no  authority  to  em- 
ploy any  person  as  clerk.  It  merely  directs  the  Committee  on  Accounts 
W)  designate,  and  report  to  the  House,  what  committees  should  be  al- 
lowed clerks^  "for  the  present  [48thJ  Congress,"  under  the  legislative, 
executive,  and  judicial  appropriation-act  of  March  3,  1883  (22  St^t., 
K6). 
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A  strict  adherence  to  tlie  mere  letter  of  the  act  of  July  7,  1884,  would 
deny  the  right  of  the  claimant  to  the  extra  compensation,  since  hewM 
not  literally  employed  under  a  resolution. 

The  purpose  of  the  said  act  of  July  7, 1884,  was,  to  give  a  month's  extr» 
pay  to  the  persons  who  came  within  its  terms — who  were  employed,  n 
it  says,  ''  by  resolution  of  either  House";  but  this  evidently  means  by 
authority  of  either  House.  When  the  report  of  the  Committer?  on  Ac 
counts  was  adopted,  then  the  authority  of  the  House  wa^s  given  for  the 
employment  of  clerks  to  the  committees  in  accordance  with  the  reonm- 
mendation  of  that  report.  This  action  was  equivalent  to  a  resolaiion 
of  the  House.  It  was  a  declaration  of  the  will  of  the  House ;  ami  tlial 
is  all  that  a  resolution  could  accomplish. 

The  provision  of  the  act  of  July  7,  1884,  authorizing  extra  pay  M 
not,  as  it  first  passed  the  House,  contain  the  words,  ^^  or  subsequently  hj 
resolution  of  either  House."  These  words  were  inserted  b^'  way  of  amend, 
ment  iu  the  Senate;  and  the  evident  purpose  of  this  amendment  was 
to  so  word  the  provision  that  it  might  embrace  all  the  employes  within 
its  terms.  Upon  the  principle  stated,  the  claimant,  O'Connor,  is  entitled 
to  a  month's  extra  pay. 

It  may  be  stated  in  this  connection,  that  the  custom  has  been  to  pay 
clerks  of  committees  who  were  appointed  by  the  committees,  even  before 
the  passage  of  any  resolution,  or  other  expression  of  the  House,  desig- 
nating the  committees  to  which  clerks  should  be  allowed.  It  may  be 
diiVicult  to  perceive  how  this  usage  finds  any  sanction  in  la^.  The 
House  is  authorized  to  choose  its  "  speaker  and  other  officers"  and  em- 
ployes (Const.  C  S.,  Art  I,  Sec.  li,  par.  5).  There  is  no  statute  which 
gives  any  committee  authority  to  employ  a  clerk.  A  statute  could  jrire 
such  authority;  but,  so  far  as  the  clerks  of  the  committees  of  the  present 
House  of  Ee[)reseiitatives  are  concerned,  no  statute  has  done  so.  It 
would  seem  advisable  that  any  doubt  iu  respect  to  the  present  mode  of 
appointing  committee  clerks — annual  as  well  as  session  clerks — should 
be  set  at  rest  by  an  act  of  Congress,  or  by  Rule  or  Resolution  of  tlio 
House,  if  the  latter  should  be  deeme<l  the  appropriate  action. 

Rule  Ten  of  the  Rules  of  the  House  of  the  Forty-sixth  Congress,  whiek 
has  been  in  force  during  other  Congresses,  provides  that: — 

**Tlie  Chairman  [of  each  Committee)  shall  appoint  the  Clerk  of  his 
committee,  sul)ject  to  its  a[)proval,  who  shall  be  paid  at  the  public  ei 
pense,  the  House  hariiuj  first  provided  therefore" 

The  Rules  of  the  House  of  one  Congress  are  not  in  force  during  a  sub- 
sequent Congress,  unless,  or  until,  adopted  by  such  subsequent  Hon.^e. 
Nor  is  a  clerk  of  a  committee,  unless  by  express  provision,  entitled  to 
compensation,  until  he  takes  the  oath  of  office  under  and  by  autAoriYjf  of 
the  House  (Schroeder's  Case,  ante^  374). 

The  claimants  are  each  entitled  to  one  month's  extra  pay. 

Treasury  Department, 

First  Comptroller's  Office,  August  13,  1884. 
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IN  THE  MATTEE  OP  THE  EIGHT  OF  A  DISBUfiSING  CLEEK  IN  THE 
TBEASUBT  DEPAETMENT,  WHO  DI8BUBSE8  SALARIES,  Ac,  IN  THE 
BUBEAU  OF  ENGRAVING  AND  PRINTING,  TO  THE  COMPENSATION  PRO- 
VIDED BY  STATUTE  AS  "ADDITIONAL  TO  ONE  CLERK  AS  DISBURSING 
CLERK"  IN  SAID  BUREAU.— DISBURSING  CLERK'S  CASE. 


Sections  235  and  176  of  the  Revised  Statutes,  in  connection  with  the  act  of  March  3, 
1875  (18  Stat.,  396,  sec.  2),  provide  for  two  Disbursing  Clerks  in  the  Treasury 
Department,  with  aathority  to  pay  compensation  of  all  officers  and  employes 
therein.  The  legislative,  &c.,  appropriation-act  of  March  3, 1881  (21  Stat.,  394), 
by  appropriating  for  clerks  in  the  Bnrean  of  Engraving  and  Printing  with  a  pro- 
vision for  "additional  to  one  clerk  as  disbursing  clerk,  two  hundred  dollars,'' 
gave  the  Secretary  of  the  Treasury  aathority  to  require  a  clerk  in  said  Bureau 
to  disburse  money  to  pay  salaries,  &o.,  arising  therein ;  and  similar  appropriation- 
aots  have  been  since  annually  passed. 

In  Jane,  1884,  the  Disbursing  Clerk  in  the  Bureau  of  Engraving  and  Printing  resigned 
bis  position  as  such ;  and  the  Secretary  of  the  Treasury  then  directed  one  of  the 
general  Disbursing  Clerks  of  the  Treasury  Department  to  pay  salaries  and  ex- 
penses in  that  Bureau.  The  latter  Disbursing  Clerk,  after  performing  these  serv- 
ices, asked  that  payment  be  made  to  him  of  the  |2U0  annually  appropriated  as 
aforesaid. 
ffeld  : 

1.  A  Disbursing  Clerk  of  the  Treasury  Department,  who  disburses  salaries,  &c.,  of 

clerks  and  employ te  in  the  Bureau  of  Engraving  and  Printing,  is  not  entitled  to 
any  part  of  the  two  hundred  dollars  appropriated  as  "  additional  [compensation] 
to  one  clerk  as  disbursing  clerk  "  in  said  Bureau. 

2.  Construction  given  to  sections  166, 170,  176,  235,  and  1764  of  the  Revised  Statutes, 

and  to  the  act  of  March  3, 1881  (21  Stat.,  394),  and  other  similar  appropriation - 
sets  since  annually  passed  with  like  provisions  as  to  salaries  in  the  Bureau  of 
Engraving  and  Printing. 

The  legislative,  execative,  and  judicial  appropriation-act  of  March  3, 
1883,  (22  Stat.  531-542)  provides  that  :— 

^*The  following  sums  be,  and  the  same  are  hereby,  appropriated,  oat 
of  any  money  in  the  Treasory  not  otherwise  appropriated^  in  faU  com- 
pensation for  the  service  of  the  fiscal  year  ending  June  thirtieth,  eight- 
een hundred  and  eighty-four,  for  the  objects  hereinafter  expressed, 
namely : " 

It  then  specifies  under  various  general  captions  and  sub-captions  the 
purposes  for  which  appropriations  are  made,  and  the  amounts  for  each. 
After  sundry  appropriations  under  the  general  caption,  ^'Tbeasxjbt 
Department,*'  are  a  sub-oaption  and  provision  as  follow : 

"  Bureau  op  Engbaving  and  PBiNTiNa. — ^For  chief  of  bureau,  four 
thousand  five  hundred  dollars ;  one  assistant,  two  thousand  two  hundred 
and  fifty  dollars ;  accountant,  two  thousand  dollars ;  one  stenographer, 
one  thousand  six  hundred  dollars ;  one  clerk  of  class  three :  one  clerk  of 
class  two ;  four  clerks  of  class  one;  one  clerk,  one  thousand  aoUars ;  addi- 
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tional  to  one  clerk  as  disbursing  clerk,  two  hundred  dollars ;  three  copy- 
ists, at  nine  hundred  dollars  each ;  two  assistant  messengers,  and  foar 
laborers ;  in  all,  twenty-six  thousand  one  hundred  and  thirty  dollars." 

Under  this  a  clerk  in  the  Bureau  of  Engraving  and  Printiog  was 
charged  with  the  duty  of  making  disbursements  to  pay  the  salaries,  &<j., 
of  officers  and  employes  in  that  Bureau ;  he  gave  a  disbursing  bond, 
made  the  disbursements,  and  received  the  regular  salary  of  a  clerk,  and, 
in  equal  monthly  instalments  for  the  fiscal  year,  the  proper  proportion 
of  the  two  hundred  dollars  additional  for  services  as  Disbursing  Clerk. 
In  June,  1884,  he  resigned  the  position  as  Disbursing  Clerk  for  said 
Bureau.  The  legislative,  &c.,  appropriation-a<;t  of  July  7,  1884  (23 
Stat,  171),  makes  an  appropriation  for  the  fiscal  year  ending  June  30, 
1886,  for  the  Bureau  of  Engraving  and  Printing,  in  the  same  form  as 
that  in  the  act  of  March  3,  1883  (22  Stat.,  642). 

During  the  year  1883,  Thomas  J.  Hobbs  was,  and  since  has  been,  one 
of  the  two  general  Disbursing  Clerks  ^'  in  the  Department  of  the  Treas- 
ury," by  virtue  of  sections  235  and  176  of  the  Revised  Statutes,  and 
the  act  of  March  3,  1875  (18  Stat.,  396,  Sec.  2).  Upon  the  resignation, 
in  June,  1884,  of  the  position  of  Disbursing  Clerk  for  the  Bureau  of 
Engraving  and  Printing,  by  the  officer  holding  the  same,  the  Secretary 
of  the  Treasury  directed  said  general  Disbursing  Clerk  of  the  Treas- 
ury Department  to  pay  salaries,  &c.,  in  that  Bureau.  October  18, 18S4, 
Mr.  Hobbs,  after  performing  the  services,  by  letter,  asked  the  Secretary 
of  the  Treasury  to  "  direct  the  payment  to  be  made  "  to  him  (said  Hobbs) 
of  the  salary  of  two  hundred  dollars  authorized  for  the  clerk  in  the 
Bureau  of  Engraving  and  Printing  for  making  disbursements  therein. 
The  letter  says : 

*'  Objection  may  be  made  that  Congress  intended  that  the  appoint- 
ment of  disbursing  clerk  and  the  compensation  should  go  to  a  clerk  on 
the  rolls  of  the  Bureau.  Perhaps  so,  but  there  is  nothing  in  the  law 
X)rohibiting  payment  to  any  clerk  of  the  Treasury  Department  who  may 
have  received  the  appointment  and  performed  the  services.  Moreover, 
section  166  of  the  Revised  Statutes  provides  as  follows :  *  Each  head 
of  a  Department  may  from  time  to  time  alter  the  distribution  among 
the  various  Bureaus  and  offices  of  his  Department,  of  the  clerks  alloyed 
by  law,  as  he  may  find  it  necessary  and  proper  to  do. '  ^ 

October  27,  1884,  the  Acting  Secretary  of  the  Treasury  referred  tliis 
letter  to  the  First  Comptroller,  "for  his  opinion  as  to  whether  under  the 
law  the  request  of  Mr.  Hobbs  can  be  granted.'' 


Opinion  by  William  Lawrence,  First  Comptroller. 

It  is  entirely  clear  that  the  claimant  is  not  entitled  to  the  compensa- 
tion for  which  he  asks.  He  is  one  of  the  two  general  Disbursing  Clerks 
in  the  Treasury  Department ;  and  his  compensation  for  services  as  such 
is  prescribed  by  the  act  of  July  7, 1884  (23  Stat.,  167).  He  was  lawfully 
required  by  the  Secretary  of  the  Treasury  to  make  disbursements  tor  the 
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Barean  of  Engraving  and  Printing.  He  is  a  general  Disbursing  Clerk 
for  the  whole  Treasnry  Department  There  was  no  authority  for  a 
clerk  of  the  Bureaa  of  Engraving  and  Printing  to  disburse  money 
therefor,  until  the  act  of  March  3, 1881  (21  Stat,  394),  which  is  copied 
in  the  same  words  in  the  similar  appropriation-acts  of  March  3, 1883 
(22  Stat,  542),  and  July  7,  1884  (23  Stat,  171).  Under  these  and 
simUar  appropriation-acts  such  clerk  might  be  employed,  or  not,  in  the 
discretion  of  the  Secretary  of  the  Treasury.  These  acts  are  not  nega- 
tive in  terms  or  by  implication,  aud,  hence,  do  not  operate  as  a  repeal 
of  so  much  of  the  prior  statutes  as  authorizes  the  general  Disbursing 
Clerks  of  the  Treasury  Department  to  make  disbursements  for  the  Bu- 
reau of  Engraving  and  Printing  (Bishop,  Written  Laws,  153;  Maxwell, 
Statutes,  2d  ed.,  189).  The  authority  of  any  clerk  in  the  Bureau  of  En- 
graving and  Printing  to  make  disbursements  therein  is  merely  ancil- 
lary. The  Secretary  of  the  Treasury  may  dispense  with  all  clerks  in  that 
Bureau  (Bev.  Stat,  166).  Yet,  it  is  not  to  be  supposed  that  Congress 
intended  to  leave  other  officers  therein  without  the  means  of  obtaining 
payments  of  their  respective  salaries  (Senate-Disbursement  case,  2 
Lawrence,  Gompt  Dec.,  2d  ed.,  404). 

Mr.  Hobbs  is  a  Disbursing  Clerk  employed  in  the  Treasury  Depart- 
ment at  an  annual  salary.  If  it  be  said,  that,  in  making  disbursements 
for  the  Bureau  of  Engraving  and  Printing,  he  is  performing  the  duties 
of  a  clerk  therein  by  law  charged  with  the  duty  of  making  such  dis- 
bursements, stiU,  no  compensation  can  be  paid  to  him  for  said  services. 
The  sum  of  two  hundred  dollars  mentioned  in  the  provision  quoted 
from  the  act  of  March  3, 1883  (22  Stat,  642),  was  expressly,  and  in  clear 
terms,  for  a  clerk  in  the  Bureau  of  Engraving  and  Printing;  and  so  is 
the  like  appropriation  made  by  the  act  of  July  7, 1884  (23  Stat,  171), 
for  the  fiscal  year  ending  June  30, 1886.  Sections  170  and  1764  of  the 
Bevised  Statutes  prohibit  the  payment  to  any  clerk  of  <<  compensation 
for  extra  services,"  or  for  <Hhe  discharge  of  duties  which  belong  to  any 
other  officer  or  clerk."  There  is  no  ground  upon  which  the  claim  made 
in  this  case  can  be  supported. 

The  Secretary  will  be  so  advised. 

Tbeasuby  Depabthent, 

First  Comptroller's  Office^  November  1, 1884. 


404  First  Comptroller's  Office^  Treasury  Department. 


IN  THE  MATTER  OF  THE  RIGHT  OP  A  NATIONAL  BANK  EXAMINER  TO  PAY 
MENT  OF  "HIS  NECESSARY  EXPENSES,"  "WHEN  •  •  •  AWAY  FROM 
HIS  •  •  •  [RESIDENCE]  AS  A  WITNESS  FOR  THE  GOVERNMENT"  UPON 
THE  REQUEST  OF  A  UNITED  STATES  PISTRICT  ATTORNEY.— ELLIS  S 
CASE. 


1.  A  National  Bank  Examiner  is  not  an  "  officer  of  the  United  States." 

2.  Such  Examiner  is  not  entitled  to  payment,  under  section  850  of  the  Reviaed  Stat- 

utes, of  "his  necessary  expenses,"  "when  •  •  •  away  from  his  •  •  * 
[residence]  as  a  witness  for  the  Government"  upon  the  request  of  a  United 
States  District  Attorney. 

3.  Langfor^a  case  (2  Lawrence,  Compt.  Dec,  2d  ed.,  271)  re-affirmed. 

4.  The  general  terms  of  an  appropriation-act  are  to  be  construed  Id  subordioatioQ  to 

the  general  limitations  imposed  by  existing  and  qualifying  statutes. 

Id  August,  1884,  R.  Ellis,  Jr.,  a  National  Bank  Examiner  (Bev.  Stat., 
5240),  went  from  his  residence  in  Cincinnati  in  the  Southern  District 
of  Ohio  to  Cleveland  in  the  Northern  District,  not  in  obedience  to  jadi- 
cial  process,  but  on  the  telegraphic  request  of  the  District  Attorney  of 
the  United  States  for  the  latter  District,  to  give  testimony  in  behalf  of 
the  Government,  and  did  so,  in  the  case  of  the  United  States  r.  North- 
way  and  others,  indicted  in  the  Circuit  Court  of  the  United  States  of  said 
Northern  District  for  willfully  misapplying  National  Bank  funds  (Rev. 
Stat.,  5209).  The  hotel  and  traveling  expenses  of  said  Ellis  amounted  to 
$32.50,  a  bill  for  which  was  approved  by  the  acting  Attorney-General, 
August  26, 1884,  for  payment  by  the  United  States.  October  31, 1884, 
the  First  A^uditor  made  a  report  to  the  First  Comptroller,  disallowing 
payment  of  the  claim;  and  it  is  now  submitted  for  the  latter  officer's  de. 
cision  thereon. 


Decision  by  William  Lawrence,  First  Comptroller, 

The  question  presented  in  this  case  is  in  principle  decided  against  the 
claimant  herein,  in  Langford's  case  (2  Lawrence,  Compt.  Dec.,  2d  ed., 
271),  which  is  now  re-aflfirmed.    The  statute  provides  that : 

When  any  clerk,  or  other  officer  of  the  United  States  is  «e>i*  away  from 
his  j?/ac6  of  business  as  a  witness  for  the  Government,  his  necessary  ei- 
peiises,     *     *    *, shall  be    ♦    ♦    ♦    paid;"  &c.     (Rev.  Stat,  850.) 

It  may  be  assumed  for  the  present,  that  the  residence  of  the  witness 
in  this  case  is,  for  the  purpose  now  under  consideration,  "his  place  of 
business,"  though  this  does  not  affirmatively  appear. 

The  claimant  in  this  case  is  not  an  ^' officer ^'^^  and,  hence,  is  not  witbiu 
the  statute.  He  is  not  within  the  reason  of  section  850  of  the  Revise*! 
Statutes.  The  statute  gives  mileage  and  per-diem  compensation  to 
witnesses  who  appear  under  judicial  process.  This  is  designed  to 
make  compensation  for  (1)  time  of  service,  and  (2)  for  necessary  wp^w^^ 
(Kev.  Stat.,  818,  1883).     The  salary  of  a  "clerk  or  other  officer^  is  in- 

"•ded  as  compensation  for  time  of  service ;  and  officers  are  generally 
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entitled  to  fall  salary,  even  when  absent  from  official  duty  (Meigs's 
case,  4  Lawrence,  Gompt.  Dec.,  604,  note;  Clerk's  Absence  case,  ante, 
34).  In  view  of  this,  section  850  of  the  Revised  Statutes  denies  to  clerks 
and  salaried  officers  the  right  to  receive  th^fer-diem  compensation  and 
mileage  of  ordinary  witnesses,  but  provides  for  the  payment  of  neces- 
sary expenses. 

The  question  has  arisen,  but  has  not  been  decided — whether  section 
850  of  the  Revised  Statutes  applies  to  any  officer,  except  such  a  one  as 
can  by  some  superior  officer  lawfully  be  ^^sent  away  from  his  place  of 
husinees^  as  a  clerk  in  an  Executive  Department  may  sometimes  be 
(liev.  Stat.,  161,  166, 183,  474 ;  Swamp-Land  case,  2  Lawrence,  Compt. 
Dec,  2d  ed.,  136).  It  is  possible  that  there  may  be  some  ground  for 
holding  that  the  words,  '^  other  officer j^  are  to  be  construed,  upon  the 
maxim,  noscitur  &  sociiSj  with  the  word,  '^  clerkj^  and  to  he  applied  only 
to  such  officers  as  can  by  sui^erior  authority  be  ^^sent^  away  from  their 
places  of  business.  The  claimant  in  this  case  was  subject  to  judicial 
process  to  compel  his  attendance  as  a  witness  (Rev.  Stat.,  876 ;  The 
Patapscolns.  Co.  v.  Southgate  6^  al.y5  Pet,  616;  Russell  v.  Ashley, 
Hempst.,  546).  The  District  Attorney  had  no  authority  to  require  the 
presence  or  testimony  of  the  witness,  except  under  such  process.  There 
is  an  appropriation  for  <<  expenses  of  the  United  States  courts,"  includ- 
iDg  expenses  of  ^'  witnesses  "  and  ^'  of  the  prosecution  for  offenses  com- 
mitted against  the  United  States"  (Sundry  Givil  Appropriation- Act  of 
July  7, 1884 — 23  Stat.,  224).  But  such  appropriation  cannot  be  applied 
in  paying  the  claim  in  this  case ;  because  the  law  expressly  provides 
another  mode  of  securing  the  attendance  of,  and  of  compensating,  the 
witness,  which  must  be  deemed  sufficient  and  exclusive  (Rev.  Stat.,  848, 
1883).  When  express  provision  is  thus  made  for  securing  the  attendance 
of,  and  for  compensating,  a  witness,  it  must  be  deemed  exclusivcj  unless 
specially  otherwise  provided  by  statute — Expressio  unitis  est  exclusio 
alterius.  Such  provision  is,  in  effect,  a  limitation  on  tbe  power  to  apply 
an  appropriation  for  <<  witnesses,"  for  miscellaneous  <^  expenses  of  courts," 
or  for  the  '< prosecution"  of  offenses,  in  any  mode,  except  that  specially 
authorized.  <^The  general  terms  of  an  appropriation  law  •  •  • 
should  always  be  interpreted  in  subordination  to  the  [general]  limita- 
tions imposed  by  existing  and  qualifying  enactments  "  (4  Op.  Att.-Gen., 
249 ;  Swamp-Land  case,  2  Lawrence,  Gompt.  Dec,  2d  ed.,138 ;  1  Green- 
leaf,  Ev.,  §  294 ;  2  Wharton,  Ev.,  §§  969,  970 ;  State  Ex.  Rel.^  &c.,  v. 
Humphreys,  Auditor,  &c.,  25  Ohio,  St.,  520;*  Castro  v.  United  States, 
3  Wall.,  46 ;  Huidekoper's  case  (second),  3  Lawrence,  Compt.  Dec,  160 ; 
Osage-Land  case.  Id.,  368 ;  State  v.  Stoll,  17  Wall.,  426). 

The  claim  presented  is  disallowed. 

Tbbasxtby  Department, 

First  Cofiipiroller's  Office^  November  7, 1884. 


'  Thifl  cftse  seems  to  go  eyen  beyond  the  principle,  in  support  of  which  it  is  cited 
shore.  It  seems  to  overlook  the  principle  that  "  a  thing  given  in  partioular  shall 
not  be  taken  an  ay  by  general  words." 
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IN    THE   MATTER    OF    A  HYPOTHETICAL    QUESTION    PRESENTED  BY  A 
UNITED  STATES  MARSHAL.— HYPOTHETICAL  CASE. 


1.  The  opinion  of  the  First  Comptroller  may  properly  be  given  to  au  officer  or  agent 

of  the  Unit-ed  States  as  to  his  authority  to  make  contracts  for  services  or  supplier 
or  to  pay  claims  presented,  when  all  the  requisite  facts  are  safflciently  stated. 

2.  But  an  opinion  will  not  be  given,  involving  the  decision  by  the  Comptroller  of  a 

mere  bypothetical  question  or  case. 

3.  The  mode  stated  of  computing  necessary  expenses  of  officers  of  the  United  Stat«i 

who  attend  court-  awa^^  from  their  places  of  business,  as  witnesses  for  the  Got- 
ernment. 

October  20,  1884,  D.  B.  Russell,  the  United  States  marshal  for  the 
Eastern  District  of  Arkansas,  addressed  a  letter  from  Little  Book  to  the 
Attorney-General,  making  an  inquiry  as  follows : 

"If  an  officer  of  the  United  States  whose  business  requires  him  to 
travel  in  different  States  is  subpoenaed  at  this  place  [Little  Rock]  to  at- 
tend before  U.  S.  court  as  a  witness  here  at  October  term,  but  who  is  in 
New  Orleans  or  any  other  place  at  time  required  to  start  to  reach  court 
by  first  day,  and  does  come  from  such  place;  is  he  entitles!  to  be  paid 
actual  expenses  from  the  place  from  which  he  travels,  or  can  he  only 
compute  while  here,  the  place  he  was  when  subpoenaed?" 

October  24, 1884,  the  Acting  Attorney-General  referred  this  letter  "to 
the  First  Comptroller  of  the  Treasury,  to  inform  the  marshal^  upon  the 
question  propounded  for  au  opinion  thereon. 


Opinion  by  William  Lawrence,  First  Comptroller. 

Under  a  long  continued  and  veiy  proper  usage  the  First  Comptroller 
frequently  gives  opinions  to  disbursing  officers,  as  to  their  legal  ri^ht 
to  i)ay  claims  presented  to  them  for  payment.  So,  opinions  are  often 
given  in  advance,  by  the  Comptroller,  as  to  the  authority  of  officers  or 
agents  of  the  United  States  to  make  contracts  for  services  or  supplies 
for  the  Government.  These  opinions  are  only  given,  however,  when  all 
the  requisite  facts  are  sufficiently  stated,  and  when  there  is  a  bonajide 
intention  to  make  contracts  if  warranted  by  law.  But  an  opinion  will 
not  be  given,  involving  the  decision  by  the  Comptroller  of  a  mere  hypo- 
thetical question  or  case.  This  is  the  rule  adopted  by  the  Attorneys 
General.  Thus,  the  Attorney-General  in  an  opinion  given  to  the  Sec- 
retary of  the  Treasury,  January  8, 1872  (13  Op.  Att.-Gen.,  568),  says,  that, 
*^  According  to  settled  practice,  the  Attorney-General  is  not  required  to 
answer  abstract  or  hypothetical  questions;"  and  he  accordingly  defers 
an  answer  to  inquiries  of  the  Secretary,  "until  shown  that  they  arise  in 
the  administration  of  the  Treasury-  Department"  (2  Op.  Att.-Gr€n.,  311. 
499,531;  9Jc/.,421;  10  7J.,  50,  220;  11  7(Z.,  189;  12  Jd.,  433;  13  Ji,531; 
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14  7(2.,  191, 367 ;  16  Jd.,  94).  The  statutes  imposing  duties  on,  and  giving 
powers  to  the  Attorney-General,  are  sufficiently  similar  to  the  statutes 
regulating  the  jurisdiction  and  powers  of  the  First  Comptroller  to  make 
the  opinions  above  cited  applicable  in  this  case.  Courts  will  not  take  ju- 
risdiction of  a  merely  colorable  dispute.  There  must  be  a  real  and  sub- 
stantial controversy  between  parties  in  interest  in  order  to  invoke  the 
exercise  of  judicial  authority  (Lord  v.  Yeazie,  8  How.,  255;  Kelsey  et  aL 
V.  Forsyth,  21  Jd.,  85;  Cleveland  v.  Chamberlain,  1  Black,  425;  Wood- 
Paper  Co.  V.  Heft,  8  Wall.,  336). 

In  view  of  these  principles  no  definite  answer  can  be  given  to  the  let* 
ter  of  the  marshal.  It  presents  only  a  hypothetical  question.  It  does 
not  appear  that  the  United  States  is  a  party  to,  or  interested ^in,  any 
suit  in  which  the  question  propounded  has  arisen  or  can  arise,  or,  indeed, 
that  it  exists,  or  is  likely  to  arise  in  any  case.  And,  if  it  does  exist, 
the  facts  are  not  sufficiently  given,  on  which  to  express  any  reliable 
opinion.  The  duties  of  some  officers  of  the  United  States  require  them 
to  travel  extensively;  and  their  traveling  expenses  are  paid  by  the 
Government.  Then,  the  marshal  may  regard  some  persons  in  the  serv- 
ice of  the  Government  as  officers^  who  are  not  so. 

An  officer  of  the  United  States,  who  is  away  from  his  place  of  busi- 
ness as  a  witness  for  the  Government  in  a  case  in  court,  and  who,  under 
the  statute,  has  a  right  to  the  payment  of  his  necessary  traveling  ex- 
penses, will  be  entitled  to  payment  of  such  expenses  as  he  has  incurred 
in  going  to,  and  returning  from,  the  place  where  he  testifies.  The  start- 
ing place,  from  which  traveling  expenses  are  to  be  computed,  is  gener- 
ally that  point  which,  in  view  of  all  the  circumstances,  may  be  fairly  re- 
garded as  the  official  <' place  of  business"  of  the  witness.  The  place  of 
return  is  to  be  determined  in  the  same  mode.  The  place  of  return  is 
not  necessarily  the  starting  place ;  and  the  general  residence  of  the  wit- 
ness is  not  always  to  be  regarded  as  either  the  starting  place,  or  place 
of  return.  If  a  witness  for  the  Government  is  in  good  faith  on  his  rea- 
sonable official  business  away  from  his  residence,  at  a  locality,  and 
starts  from  there  exclusively  for  the  purpose  of  attending  court,  that  is 
the  starting  place.  If  he  then  in  good  faith  returns  to  his  resident  place 
of  official  business,  or,  for  official  business  purposes,  to  the  place  from 
which  he  started,  such  is  to  be  regarded  as  the  place  of  return.  The 
statute  declares  that : — 

"  When  any  clerk  or  other  officer  of  the  United  States  is  sent  away 
from  hisjploctf  of  business  as  a  witness  for  the  Government,  his  necessary 
expenses,  *  *  *  ,  in  going,  returning,  and  attendance  on  the  court, 
shall  be  audited  and  paid."    (Kev.  Stat,  850.) 

The  official  •''place  of  business"  of  the  witness  will  generally  be  re- 
garded as  the  place  of  starting  and  return.  The  official  ''place  of  busi- 
ness" of  an  officer y  whose  duty  it  is  to  travel  about  in  different  localities, 
is  wherever  official  duty  requires  him  to  be.  When  an  officer  has  a 
fixed  place  of  official  business,  that  is  generally  to  be  regarded  as  the 
place  of  starting  and  return.    But  official  duty  may  call  an  officer  with 
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a  general  and  fixed  place  of  basiness  elsewhere,  and  he  may  be  required 
in  that  event  to  proceed  directly  as  a  witness  to  the  place  where  he  is 
to  testify;  and  in  such  case  the  point  from  which  to  compute  expensis 
will  generally  be  such  starting  place.  In  short,  an  offiiser  who  attends 
court  "  away  from  his  place  of  business  as  a  witness  for  the  Govern- 
ment," is  to  be  reimbursed,  or  made  whole^  for  the  expenses  neressarily 
incurred  "  in  going,  returning,  and  attendance  on  the  court."  He  is  not 
to  make  a  profit  out  of  the  transaction. 

The  marshal  will  be  advised  to  report  the  facts  more  fully,  if  he  d^ 
sires  further  information. 

Treasury  Department, 

First  Comptroller'^s  Office^  November  10, 1884. 


IN  THE  MATTER  OF  THE  RIGHT  OF  ACCOUNTING  OFFICERS  TO  WITH- 
HOLD  PAYMENT  OF  COMPENSATION  DUE  FROM  THE  GOVERNMENT  TO 
A  CLERK  OF  A  COURT  OF  THE  UNITED  STATES,  FOR  THE  PURPOSE  OF 
ASCERTAINING  HIS  LIABILITY  TO  THE  UNITED  STATES  AS  SLEETY  OX 
AN  OFFICIAL  BOND,  AND  OF  SETTING  OFF  THE  LATTER  AGAINST  THE 
FORMER.— HUMPHREY'S  CASE. 


1.  The  law  of  set-off,  as  it  exists  by  judicial  common  law,  in  eqnitj,  by  Naiioual 

Executive  common  law,  and  by  statute,  considered. 

2.  The  rules  of  law  which  apply  to  the  Government  and  to  individuals  are,  with  some 

exceptions  growing  out  of  considerations  of  pnblic  policy,  generally  the  same. 

3.  In  1868  W.  executed  a  joint  and  several  bond  to  the  United  States  with  H.  as  surety, 

conditioned  for  the  faithful  performance  of  the  duties  of  the  former  as  clerk  of 
a  court  of  the  United  States.  In  1884  H.  was  appointed  and  qualified  as  the 
successor  of  said  clerk.  There  is  due  from  the  United  States  to  H.  for  fees  earned 
in  March,  1884,  ^254.  It  appears  probable  that  W.  is  indebted  to  the  Unitfd 
States  for  money  received  by  him  as  clerk,  which  can  only  be  collected  from  H. 
as  surety  on  said  bond.  H.  asks  that  the  compensation  due  him  be  paid. 
Held: 

(1)  The  accounting  officers  have  a  right  to  withhold  payment  for  a  reasonable  time 

to  ascertain  if  H.  is  indebted  to  the  United  States  as  surety  of  W.,  and  if  so  fouud, 
to  make  a  set-off  of  the  indebtedness  on  the  bond  against  the  claim  of  compec- 
satiou  for  fees. 

(2)  The  authority  so  to  withhold  payment  and  make  a  set-off  exists  by  ns&gt  wh^^ 

has  become  National  Executive  common  law. 

(3)  It  exists  by  force  of  sections  236,  277,  and  269  of  the  Revised  Statutes,  and  is  Ja 

principle  substantially  sustained  by  the  Supreme  Court  in  McKnight  f.  TniteJ 
States,  98  U.  S.,  180, 1*86. 

(4)  It  exists  as  incidental  to  the  power  to  carry  into  effect  the  act  of  March  3,  1"'^ 

(18  Stat.,  481). 

In  the  year  1868  W.  W.  Whartou,  with  F.  C.  Humphreys  and  others^ 
sureties,  executed  a  joint  and  several  bond  to  the  CTnited  States  iu  the 
penalty  of  $2,000,  conditioned  for  the  faithful  performance  of  tbe  dnties 
of  said  Wharton  as  clerk  of  the  United  States  courts  for  the  uorthtm 
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distaict  of  Florida,  at  Pensacola.  March  7, 1884,  the  Acting  Solicitor 
of  the  Treasury  notified  the  First  Comptroller  that  he  was  advised  that 
Wharton  had  abandoned  the  clerk's  office,  and  had  <<  failed  to  account 
for  moneys  paid  into  the  Registry  of  the  Court  by  the  United  States 
marshal  in  certain  cases  under  the  charge  of  this  [the  Solicitor's]  office." 
The  amount  is  not  yet  ascertained,  but  proper  examinations  are  in  prog- 
ress to  determine  it.  It  is  reasonably  certain  that  nothing  can  be  made 
from  said  Wharton. 

March  6, 1884,  said  Humphreys  was  appointed  and  qualified  as  clerk 
of  said  coarts  to  succeed  Wharton.  There  is  claimed  by  said  Humphreys 
to  be  due  to  him  from  the  United  States  for  fees  earned  as  clerk  at  the 
March  Term,  1884,  of  said  court  the  sum  of  1^38.85,  of  which  1254  was 
allowed  by  the  First  Auditor,  June  9, 1884,  whose  report,  however,  has 
not  yet  been  adjusted  by  the  First  Comptroller.  Said  Humphreys  asks 
for  payment.  The  question  is  submitted  to  the  First  Comptroller  to 
decide  whether  said  sum  shall  be  paid  or  withheld  to  await  the  deter- 
mination of  Humphrey's  liability  to  the  United  States  on  the  said  bond 
of  Wharton. 

Hon.  c7.  M.  McOretc  and  William  Small  submitted  an  argument  for 
Humphreys,  claiming  <Hhat  the  act  of  March  3,  1875  (18  Stat.,  481), 
*  •  •  does  not  apply  to  our  client's  case,  as  it  has  not  been  aseer- 
imned  whether  he  is  indebted  to  the  United  States  as  surety  on  the 
bond  of  Wharton.  No  suit  has  been  instituted.  Wharton  denies  in- 
debtedness to  the  United  States.  The  withholding  of  ourclleut's  salary, 
besides  being  without  authority  of  law,  is  contrary  to  public  policy." 


Opinion  by  William  Lawrence,  First  Comptroller. 

If  the  relations  between  the  United  States  and  Humphreys  existed 
between  two  private  citizens,  there  can  be  no  doubt  as  to  what  would 
be  properly  and  legally  done.  If  A  owed  B  |1,000  for  the  personal 
services  of  the  latter  to  the  former,  and  if  B,  as  surety  fou  C,  was  in- 
debted to  A  in  11,000  on  a  joint  and  several  bond  for  the  payment  of 
money  past  due^  it  is  not  probable  that  A,  at  least  while  he  could  have 
any  doubt  of  the  responsibility  of  C,  would  make  payment  to  B.  In 
Bach  case,  in  a  suit  by  B  against  A,  the  latter  could,  under  the  ordinary 
statates  of  set-off,  defeat  the  action  by  setting  off  the  amount  due  from 
B  to  A  on  the  bond. 

At  common  law  setoff  was  not  allowed  as  a  defence,  except  so  far  as 
it  arose  out  of  the  same  transaction.  The  debt  set  off  had  to  be  connected 
in  its  origin  with  the  debt  upon  which  the  action  was  brought.  (2  Pars, 
Gout.,  6th  ed.,  733.)  A  set-off,  as  a  defence,  in  its  proper  sense  of  ctms 
demand  J  was  at  common  law  recoverable  only  by  a  separate  action. 
(Adams,  Equity,  [222].)  The  want  of  such  a  defence  at  law  being 
productive  of  great  mischief  and  inconvenience,  it  was  introduced  by 
equity  (2  Ban.  Neg.  Inst.,  §  1422).    By  the  statute  of  8  Geo.  II,  c.  22, 
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it  was  enacted  that  where  there  <<  are  mutual  debts  between  the  plaintiff 
and  defendant,  one  debt  may  be  set  off  against  the  other."  (Bae.  Abr., 
Set-off;  2  Pars.  Cont.,  239  et  seq.;  Chit.  Cont.,  840  et  seg.;  Burrill's  Law 
Diet,,  Recoupment;  Bart.  Pr.,  146.)  The  provisions  of  this  statute  have 
been  generally  adopted  by  the  various  statutes  of  set-oflF  in  this  coantiy, 
though  they  will  be  found  as  a  rule,  less  rigorous  in  their  terms.  Courts 
of  equity  generally  extend  the  doctrine  of  set-off  beyond  the  law. 
(Pars.  Cont.,  6th  ed.,  734.)  In  order  to  prevent  irremediable  loss  courts 
of  equity  sometimes  allow  a  set-off  where  it  could  not  be  admitted  at 
law,  as,  for  instance,  in  cases  where  the  demand  is  not  yet  payable. 
(Feazle  v.  Dillard,  5  Leigh,  30 ;  McClellan  v.  Kinnaird,  6  Grat.,  352;  2 
Stor.  Eq.,  §§  1434,  1437.)  But  the  general  principle  underlies  the  va- 
rious statutes,  that  the  debts  which  can  be  set  off  against  each  other 
must  arise  and  rest  upon  the  same  right,  (Pars.  Cont.,  738 ;  Brewer  «. 
Norcross,  2  Green,  219 ;  Glazebrook  v.  Eagland,  8  Grat.,  333.)  In  a 
suit  brought  by  an  individual  there  cannot  be  set  off  against  him  a  debt 
due  by  him  jointli/  with  another  (2  Dan.  Neg.  Inst.,  §  1429).  This  may 
be  said  to  be  the  invariable  rule  resting  upon  the  various  English  and 
American  statutory  enactments  which  regulate  the  subject  of  set-oft 
But  the  English  and  American  rules  differ  concerning  the  right  of  set- 
off of  an  instrument  made  by  joint  and  several  makers  against  either  of 
them  in  an  action  brought  by  either  for  a  debt  due  him  individually. 
In  England  such  a  set-off  is  not  allowed,  because  under  the  statute  of 
8  Geo.  II,  c.  22,  the  debts  due  between  the  parties  most  be  strictly 
"  mutual,^'*  in  order  that  they  may  be  admitted  as  a  setoff.  But  in  some 
of  the  States  of  the  United  States  such  a  set-off  is  allowed,  either  by 
express  statute  or  by  construction.  (2  Dan.  Neg.  Inst.,  §  1429;  Powell 
V,  Hogue,  8  B.  Mou.,  443 ;  Pate  v.  Gray,  1  Hemp.  C.  C,  155 ;  2  Para.  N. 
&  B.,  609.  See  2  Dan.  Neg.  Inst.,  §  1431,  and  cases  cited,  viz :  Concord 
V.  Pillsbury,  33  K  H.,  310;  Mahurin  v.  Pearson,  8  W.,  539;  Kent  r. 
Rogers,  24  Miss.,  306 ;  Slay  back  v,  Jones,  9  Ind.,  470 ;  Newell  v.  Salmons, 
22  Barb.,  647 ;  Lynch  v.  Bragg,  13  Ala.,  773.)  "  In  action  on  a  bond 
given  with  Surety  a  claim  of  the  principal  debtor  may  be  set  off.^  (Wa- 
terman on  Set-Off,  259,  citing  Concord  r.  Pillsbury,  33  N.  H.,  310; 
citing  Mahurin  r.  Pearson,  8  Id,,  541;  Boardman  v.  Gushing,  Id,,  119; 
Slayback  v,  Jones,  9  Ind.,  470.  See  Woodruff  v.  State,  2  Eng.,  333.  See 
Waterman  on  Set-Off,  253,  citing  Booe  v,  Watson,  13  Ind.,  387 ;  Kenedy 
V.  Cunningham,  Cheeves  li.,  50 ;  Bullard  v,  Dorsey,  7  S.  &  M.,  9 ;  Powell 
t\  Hogue,  8  B.  Mon.,  443;  Lewis  v,  Culbertson,  11  Serg.  &  Rawle,  48; 
Meade  v.  Scott,  4  Vt.,  26;  Meade  t?.  Leslie,  2  Vt.,  569;  Cowderr. 
Elliott,  2  Mo.,  60).  *'  The  amount  due  on  the  condition  of  a  bond  may 
generally  be  pleaded  in  set-off."  (2  Parsons,  Cont,  6th  ed.,  737,  [899]; 
Burgess  v.  Tucker,  5  Johns.,  N.  Y.,  105 ;  Neariffe  v,  Hogan,  2  Burr, 
1024.)  The  result  of  the  authorities  as  applied  to  private  persons  in  a 
case  analogous  to  this  is,  that  A  when  sued  by  B  on  a  debt  arising  oo 
contract,  may  set  off  a  similar  indebtedness  owing  jointly  and  uter- 
ally  by  B  and  C  to  A. 
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Sach  are  the  principles  of  law  applicable  as  between  private  persons. 
The  Kapreine  Court  has  said  that  '^  with  few  exceptions,  growing  oat  of 
considerations  of  public  polioyy  the  rales  of  law  which  apply  to  the  gov- 
ernment and  to  individuals  are  the  same."  (McEnight  v.  United  States, 
98  U.  S.,  186.) 

It  may^  however,  be  urged  that  the  jurisdiction  of  law  courts  in  mat- 
ters of  setoff  is  regulated  by  statutes  which  do  not  apply  to  accounting 
officers.    To  this  there  are  several  sufficient  answers. 

1.  The  right  to  withhold  from  the  claimant  in  this  case  the  compensa- 
tion due  him,  until  his  liability  as  surety  on  the  bond  of  Wharton  is 
determined,  and  until  the  necessity  of  enforcing  such  liability  is  ascer- 
tained, is  well  settled  as  a  part  of  the  system  of  National  Executive  com- 
mon law.  Usage  has  made  it  law.  This  has  been  shown  elsewhere. 
(Pease's  case,  4  Lawrence,  Gompt.  Dec,  504.)  Parties  who  deal  with 
the  Government  do  so  in  view  of  the  usage,  which  enters  into  and  be- 
comes part  of  the  contract  or  conditions  on  which  their  dealings  are 
based.  (1  Greenl.  Ev.,  294 ;  2  Wharton  Ev.,  969,  970.)  This  right  to 
mthhold  payment  for  a  reasonable  timcj  of  course,  could  not  exist,  if  the 
further  right  did  not  exist  to  make  the  set-off,  when  the  claims  on  both 
sides  shall  be  finally  adjusted.  If  the  United  States  were  now  sued 
by  Humphreys  in  the  Court  of  Glaims,  a  reasonable  time  would  un- 
doubtedly be  allowed  to  secure  evidence  in  support  of  a  set-off.  And 
the  Supreme  Oourt  has  decided  that  under  section  1359  of  the  Revised 
Statutes  a  set-off  in  such  case  may  be  made  in  the  Court  of  Claims. 
(McKuight  IT.  United  States,  98  U.  S.,  186.)  This  was  in  a  case,  too,  in 
which  the  syllabus  says : 

'^A.,  in  whose  favor  the  allowance  was  made,  being  then  indebted  as 
surety  on  an  official  bond  given  to  the  United  States,  the  amount  of 
such  indebtedness  was  properly  retained  by  the  Treasury  Department 
as  a  setoff  to  await  the  final  adjustment  and  settlement  of  the  accounts 
of  h]8  principal.  Held,  that  the  Court  of  Claims  was  bound  to  adjudge 
accordingly." 

The  usage  of  the  accounting  officers  to  make  a  setoff  in  such  cases 
has  become  National  Executive  common  law.  Thus,  the  authority  of 
the  proper  accounting  officers  to  retain  the  salary  of  the  claimant  in  this 
case  is  fully  sustained.  (3  Lawrence,  Compt.  Dec,  Introd.,  xxii,  and 
note;  United  States  v.  Macdaniel,  7  Pet,  14.) 

2.  The  authority  to  retain  from  the  claimant  the  salary  now  in  ques- 
tion and  to  make  the  set-off  mentioned,  exists  by  force  of  sections  236, 
272  and  269  of  the  Revised  Statutes.  This  is  sufficiently  shown  else- 
where. (Taggart's  case,  17  Ct.  CI.,  327;  Pease's  case,  4  Lawrence, 
Compt.  Dec.,  502.) 

The  act  of  March  3, 1875  (18  Stat.,  481),  provides : 

"  That  when  any  •  •  •  claim  [against  the  United  Statesl  duly 
allowed  by  legal  authority  shall  be  presented  to  the  Secretary  of  the  Treas- 
ury for  payment,  and  the  •  •  •  claimant  therein  shall  be  indebted  to 
the  United  States  in  any  mannery  whether  as  principal  or  surety ^  it  shall 
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be  the  duty  of  the  Secretary  of  the  Treasury  to  withhold  payment  of  an 
amount  of  such  •  •  •  claim  equal  to  the  debt  thus  due  to  the 
United  States." 

In  cases  of  this  class  the  Secretary  acts  through  the  Comptroller,  who 
retains  the  money  by  declining  to  authorize  payment  in  the  usual  form. 
Sections  236,  277  and  269  of  the  Revised  Statutes  give  the  authority  by 
which  the  indebtedness  to  the  United  States  of  Humphreys  as  surety  ou 
the  bond  of  Wharton  may  be  ascertained,  and  this  will  be  done  and  the 
set-off  made  as  soon  as  practicable. 

Payment  will  be  withheld  from  the  claimant  until  his  liability,  if  any, 
to  the  United  States  is  ascertained,  when  a  set-off  will  be  made. 

Treasury  Department, 

First  Comptroller's  Office,  November  12,  1884. 


IN  THE  MATTER  OF  THE  POWER  J-F  ANY  OFFICER  OF  THE  EXECUTIVE 
GOVERNMENT  OF  THE  UNITED  STATES  TO  CHANGE  THE  SETTLEMEyT 
OF  AN  ACCOUNT  BY  A  COMPTROLLER.— CRITTENDEN^S  OPINION. 


1.  The  decision  of  a  Comptroller  'Ms  final  and  conclusive  upon  all  brancbes  of  tbe 

executive  government"  of  tbe  United  States. 

2.  "The  settlement  and  adjustment  of  accounts  bave  been  by  law  left  to"  account- 

ing oilicers. 

Tlie  following  opinion  of  Attorney- General  Crittenden  has  uerer 
heretofore  been  pnblished.  The  original  is  on  file  in  the  Treasury  De- 
partment, and  a  copy  is  in  the  records  of  the  Department  of  Justice. 
He  gave  a  somewhat  different  opinion  November  13,  1852  (5  Op.  Att.- 
Gen.,  630).  This  snbject  has  been  discnssed,  and  opinions  have  been 
collected,  elsewhere  (1  Lawrence,  Compt.  Dec,  2d  ed.,  App.,  Ch.  xii, 

pp.  509-559). 

Office  of  Attorney-General, 

Septr.  12th,  1850. 

Sir:  1  have  examined  the  case  of  Robert  H.  Piatt,  on  whose  part  a 
pecnniary  compensation  is  (claimed  from  the  Government  for  service.* 
alleged  to  have  been  rendered  by  him  in  the  war  of  1812. 

That  claim,  as  it  appears,  has  been  regnlarly  submitted,  for  examine 
tion  &  settlement,  to  the  proper  accounting  officers  of  the  Treasury  De 
partment,  &  has  been  decided  against  &  rejected  b^'  both  Auditor  ^ 
Comptroller.    From  that  decision  an  appeal  is  made  to  you,  &  you  have 
referred  the  case  for  my  opinion. 

Before  taking  any  notice  of  the  merits  of  this  claim,  I  desire  most 
respectfully  to  suggest  for  your  consideration,  whether  it  is  proper  for 
you  to  interfere  at  all  in  the  case,  or  for  me  to  give  any  opinion  on  it^ 
merits. 

My  clear  conviction  is  that  the  decision  of  the  Comptroller  on  thisckii^ 
is  final  and  conclusive  upon  all  the  branches  of  the  Executive governmei^t-- 
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that  the  law  allows  of  no  appeal  to  you,  &  gives  yon  no  power  to  re- 
vise or  interfere  with  that  decision  for  any  purpose  of  controlling,  cor- 
recting, or  altering  it.  Congress  has  properly  and  wisely  forborne  to  im- 
pose on  the  President  the  impracticable  dnty  of  exercising  an  appellate 
jarisdiction  in  the  settlement  of  the  almost  innnmerable  claims  that  are 
broaght  against  the  Government  His  supervision  &  his  duties  are 
of  a  higher  &  more  general  character,  and  the  settlement  A  adjustment  of 
aeeounts  have  been  left  to  accountants. 

These  views  are  all  fully  sustained  by  a  most  able  and  luminous  opin- 
ion of  the  late  Att'y-General,  Mr.  Wirt,  addressed  to  the  then  President, 
upon  a  case  almost  identical  with  that  now  under  considenition  &  in- 
volving the  same  question.  I  concur  in  that  opinion,  &  refer  to  it  as 
eminently  worthy  of  perusal.  (Opinions  of  the  Attorneys-General,  page 
471.)  It  contains  a  citation  of  all  the  act«  of  Congress  that  relate  to 
the  subject,  &  an  argument  to  which  nothing  can  be  added. 

Such  are  my  impressions  against  your  power  of  interference  in  this 
case,  &  until  you  decide  otherwise,  I  shall  forbear  to  express  any  opinion 
on  the  merits  of  the  claim  in  question,  &  await  your  further  direc- 
tions. 

I  have  the  honor  to  be,  very  respectfully,  yr's,  &c., 

J.  J.  CRITTENDEN. 
To  the  Pbesident. 


IN  THE  MATTER  OP  THE  RIGHT  OF  A  DISTRICT  ATTORNEY  OF  THE 
UNITED  STATES  TO  RECEIVE  PAYMENT  FOR  SERVICES  RENDERED  BY 
HIS  ASSISTANT  ATTORNEY.— ZABRISKIE'S  CASE. 


1.  Under  section  363  of  the  Revised  Statutes  the  Attorney-General  may  retain  an  at. 

tomey  to  assist  a  district  attorney  of  the  United  States,  and  the  amonnt  of  his 
compensation  may  be  fixed  after  such  service  has  been  rendered. 

2.  The  authority  of  the  Attorney-General  to  fix  the  amount  of  compensation  to  be 

paid  to  an  assistant  to  a  district  attorney  cannot  be  delegated. 

3.  Payment  for  the  services  of  such  assistant  cannot  be  lawfully  made  to  the  district 

attorney. 

May  8«  1883,  the  Attorney-Oeneral  addressed  a  letter  to  Edmand  W. 
Wells,  Prescott,  Territory  of  Arizona,  saying: 

^<  Toa  are  appointed  as  assistant  to  the  U.  S.  Attorney  for  the  Terri- 
tory of  Arizona,  James  A.  Zabriskie,  Esq.,  to  discharge  the  duties  of 
Assistant  Attorney  in  all  government  business  in  the  U.  S.  Court,  held 
in  the  Third  Judicial  District  in  the  Territory. 

Your  compensation  will  be  paid  out  of  his  fees  and  emoluments  of 
oflBce." 

May  15,  1883,  Wells  took  the  oath  and  entered  on  the  duties  of  his 
office.  August  10,  1884,  James  A.  Zabriskie,  the  Attorney  of  the 
United  States  for  the  Territory  of  Arizona,  rendered  an  account  against 
the  United  States  for  the  services  of  said  Wells  to  the  amonnt  of  $540, 
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duly  verified  by  oath  of  said  Wells,  sbowiug  said  sum  to  be  "justly 
due  to  James  A,  Zabriskie,  United  States  Attorney.^ 

September  10,  1884,  this  account  was  approved  by  the  proper  court 
and  transmitted  to  the  Acting  Attorney-General  who  indorsed  thereon 
"  September  20,  1884,  approved  for  $540  and  •  •  •  referred  to  the 
First  Auditor,"  &c.  September  22,  1884,  the  First  Auditor  reported  it 
to  the  First  Comptroller  with  an  allowance  of  $400. 

The  only  provision  of  law  authorizing  the  appointment  of  assistants 
to  United  States  Attorneys  is  the  following  in  the  Bevised  Statutes: 

Sec.  363.  The  Attorney-General  shall,  whenever  in  his  opinion  the 
public  interest  requires  it,  employ  and  retain,  in  the  name  of  the  United 
States,  such  attorneys  and  counselors  at  law  as  he  may  think  necessary 
to  assist  the  district  attorneys  in  the  discharge  of  their  duties,  and  shall 
stipulate  with  such  assistant  attorneys  and  counsel  the  amount  of  com- 
pensation, and  shall  have  supervision  of  their  conduct  and  proceed- 
ings. 

Under  this  section,  three  different  modes  of  fixing  the  amount  of  com 
pensation  of  assistants  have  been  adopted  by  the  Attorney-GeDcral: 
(1)  to  some,  salaries  are  given ;  (2)  to  others,  fees  are  allowed  in  the 
same  manner  as  to  United  States  Attorneys  for  likeservices;  (3)  toothers, 
as  in  the  case  of  Mr.  Wells,  such  compensation  as  may  be  agreed  upon 
is  to  be  paid  by  the  District  Attorneys  out  of  the  fees  and  emoluments 
of  their  oflSces.  When  (1)  salaries,  and  when  (2)  fees  are  allowed^  the 
Attorney-General  stipulates  with  the  Assistants  the  amount  of  compen- 
sation which  is  paid  from  the  proper  appropriation  under  the  general 
head  "  For  payments  [of  fees]  of  district  attorneys  and  their  assistants.' 
(22  Stat.,  336,  631.)  The  question  is  now  presented,  whether  payment 
of  the  same,  due  to  the  assistant,  Wells,  can  be  made  to  the  attoraev, 
the  claimant  in  this  case. 
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It  does  not  appear  that  the  Attorney-General  fixed  any  amount  of  com- 
pensation to  be  paid  for  the  services  of  Mr.  Wells  as  assistant  to  the 
United  States  Attorney  for  Arizona,  except  that  his  approval  is  indorsed 
on  the  claim  which  has  been  made  by  the  attorney.  The  assistant  was 
lawfully  appointed,  and,  under  a  usage  so  long  continued  as  in  principle 
to  settle  the  construction  of  section  363  of  the  Revised  Statutes,  the 
compensation  may  be  fixed  by  the  Attorney-General  after  the  services 
have  been  rendered.  District  Attorneys'  Assistants'  case,  4  Lawrence, 
Compt.  Dec.  lU-,  16  Op.  Att.-Gen.,  101. 

The  letter,  though  its  terms  do  not  so  require,  of  the  Attorney- General, 
appointing  Mr.  Wells  as  assistant,  &c.,  has  perhaps  been  construed  as 
giving  to  District  Attorney  Zabriskie  authority  to  fix  the  amount  of  com- 
pensation to  be  paid  to  said  assistant.  The  Attorney-General  may,  in 
his  own  judgment  and  discretion,  exercise  such  authority,  but  it  cannot 
be  transferred  to,  or  devolved  upon,  a  district  attorney. 
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This  is  one  of  the  cases  in  which  the  maxim  in  the  law  of  agency  is 
applicable  to  the  exercise  of  official  aathorit3*,  that,  ^^a  delegated  an- 
thority  cannot  be  redelegated."  Delegata  potestas  non  potest  delegariy 
OTj  as  it  is  otherwise  expressed,  vioarius  non  hebet  viearium.  Agency 
Delegation  case,  3  Lawrence,  Gompt  Dec.  66 ;  Substitute  case,  Jd.,  347. 

A  fatal  objection  to  the  payment  of  this  claim  is  that  it  is  not  made 
by  Mr.  Wells,  the  assistant,  who  performed  the  servioesj  bnt  is  presented 
by,  and  approved  in  favor  of,  Mr.  Zabriskie,  the  District  Attorney. 
Hie  statute  under  which  the  assistant  was  appointed  provides  that 
the  Attorney-General  ^*  shall  stipulate  with  such  assistant  •  •  • 
the  amount  of  compensation."  (Bev.  Stat.  363.)  And  another  statute 
declares  that  ^^  no  compensation  shall  hereafter  be  allowed  to  any  per- 
son, besides  the  respective  district  attorneys,  and  assistant  district 
attorneys  •  •  •  except,"  &c.  (Bev.  Stat.  365.)  These  provisions 
evidently  recognize  the  exclusive  right  of  an  assistant  to  receive  directly 
the  compensation  fixed  for  his  services ;  but  without  any  such  statutory 
recognition,  the  necessary  effect  of  authorized  employment  and  serv- 
ices thereunder,  upon  general  principles  of  law  and  justice,  is  to  re- 
quire payment  to  be  made  only  to  the  assistant  This  right  of  the  as- 
sistant to  compensation  ^cannot,  by  any  contract  or  arrangement,  be 
assigned  to  the  District  Attorney.  (Bev.  Stat.  3477.)  When  salariea 
are  paid  to  the  assistants,  for  their  services,  the  District  Attorneys 
are  allowed  for  those  services,  and  are  not  required  to  include  in  their 
emolument  returns  as  emoluments  of  their  respective  offices  the  sal- 
aries so  paid.  Therefore,  so  far  as  respects  the  expense  to  the  Gov- 
ernment, there  is  a  saving,  when,  instead  of  salaries  payable  firom  the 
Treasury,  the  assistants  are  paid  by  the  District  Attorneys  out  of  the 
fees  allowed  to  the  latter. 

If  the  account  were  stated  in  the  name  of  Mr«  Wells  and  it  should  be 
shown  that  he  actually  rendered  the  services,  and,  if,  in  other  respects, 
the  claim  is  valid,  there  would  probably  be  no  objection  to  payment, 
unless  the  right  to  it  has  been  lost  by  some  arrangement  which  doea 
not  appear. 

The  claim  of  Mr.  Zabriskie  is  disallowed. 

Trsasubt  Depabtmbnt, 

First  Comptroller's  Office^  November  13, 1884. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  AN  OFFICER  OF  THE  ARMY  OF  THE 
UNITED  STATES  TO  BE  REIMBURSED  FOR  EXPENSES  NECESSARUiY  IN- 
CURRED  IN  DEFENDING  HIMSELF  IN  A  SUIT  BROUGHT  AGAINST  HIM 
IN  A  STATE  COURT  FOR  THE  LAWFUL  PERFORMANCE  OF  AN  OFFL 
CIAL  DUTY.— ARMY  OFFICER'S  CASE. 


1.  Fobraary  1,  1864,  a  deputy  sheriff  of  Tom  Green  County,  Texas,  demanded  of  Liea- 

tenant  A.,  then  post  adjutant  of  the  16th  United  States  Infantry,  at  Fort  Concho, 
Texas,  the  surrender,  without  warrant  of  arrest,  of  a  private  soldier  of  said  rt^gi- 
ment,  alleged  to  be  guilty  of  burglary.  The  post  adjutant  declined  to  make  the 
surrender  except  upon  the  order  of  the  oommauding  officer.  The  accused  was, 
in  the  mean  time,  confined  in  the  post  guard-house,  and  the  next  day  deliyeied 
to  the  same  deputy  sheriff  who  had  then  a  warrant  of  arrest.  February  3, 1S84, 
the  post  adjutant  was  arrested,  and,  on  trial  before  a  county  justice  of  the  peace 
for  resisting  the  deputy  sheriff,  was  aquitted.  April  9, 1884,  he  was  again  arreat^d 
under  an  indictment,  found  in  the  district  court  of  said  county,  charging  him  with 
the  same  felony,  but  the  court  quashed  the  indictment.  He  now  applies  to  the 
Government  for  reimbursement  of  the  $50,  necessary  counsel  fees,  which  he  paid 
for  his  defence. 

Hd4:  ' 

(1)  A  sheriff  has  no  legal  right,  without  a  warrant  of  arrest,  on  a  mere  verbal  oharge 

of  crime,  to  take  a  soldier  of  the  United  States  from  the  control  of  his  command- 
ing officer. 

(2)  ^'  The  interests  of  the  United  States''  being  involved  in  the  arrest  and  trial  of  the 

post  adjutant,  it  was  the  duty  of  the  Government  to  assume  the  burden  of  his 
defence. 

(3)  When  an  officer  or  employee  of  the  United  States,  who  is  sued  for  the  performance 

of  a  legal  duty,  fails  to  give  the  required  notice  thereof  to  the  Attomey-Geoenl, 
he  cannot  be  reimbursed  for  the  expenses  of  a  defence. 

(4)  But  notice  to  the  Attorney-General  is  only  required  when  it  is  reasonably  possible 

to  give  it.  When  it  is  impracticable,  as  it  was  in  this  case,  to  give  such  notice, 
the  officer  sued,  who  carries  on  his  own  defence  at  his  own  expense,  is  entitled  to 
be  reimbursed  by  the  Government. 
<5)  The  Sundry  Civil  Appropriation  act  of  March  3,  1883  (22  Stat.  603,  630),  by  appro- 
priating money  for  defraying  "  expenses  of  suits  in  which  the  United  States  i* 
interested,'^  makes  an  appropriation  from  which  the  claimant  is  entitled  to  be  re- 
imbursed the  $50  paid  by  him  for  counsel  fees. 

2.  The  opinion  of  Attorney-General  Black,  of  June  14,  1857  (9  Op.  Att.-Gen.,5:i),  con- 

curred in  on  one  point:  as  to  another  principle  therein  stated, — quaref 

3.  The  Agent-Reimbursement  case  (.5  Lawrence,  Compt.  Dec,  293),  re-affirmed. 

4.  General  terms  in  a  statute  should,  when  the  language  and  purpose  thereof  vili 

reasonably  permit,  be  so  construed  as  to  admit  of  exceptions,  when,  otherwise, 
palpably  unjust  and  absurd  consequences  would  result. 

July  28,  1884,  Leveii  C  Allen,  first  lieutenant  and  adjutant  of  the 
ICtli  United  States  Infiiutry,  stationed  at  Fort  Concho,  Texas,  made  a 
report  addressed  to  the  Adjutant-General  of  the  Army  at  Washington 
city  as  follows: 

On  the  first  of  February,  1884,  a  deputy  sheriff  of  Tom  Greeu  County, 
Texas,  came  to  this  post  to  arrest  Private  John  Began,  band  16tii  In- 
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fautry,  for  an  alleged  burglary  in  the  town  of  San  An<(elo,  Texas. 
He  applied  to  me  as  post  adjutant  for  the  man,  but  as  he  had  not  a 
warrant  for  the  arrest  I  declined  to  deliver  the  man  into  his  custody, 
and  interposed  so  far  as  to  induce  the  deputy  sheriff  to  desist  in  his  at- 
tempt until  I  could  get  the  orders  of  the  commanding  officer.  When  I  re- 
ported the  facts  to  the  commanding  officer  he  ordered  Private  Regan 
to  be  confined  in  the  post  guard  house,  and  the  deputy  sheriff  was  noti- 
fied that  the  man  would  be  held  in  safety  until  such  time  as  a  proper 
warrant  for  the  arrest  could  be  presented. 

All  of  this  was  accomplished,  and  Private  Regan  was  delivered  to 
the  same  deputy  sheriff  on  a  proper  warrant  the  following  morning. 

For  my  part  in  the  matter  1  was  arrested  the  following  day  and  tried 
before  a  justice  of  the  peace  [of  said  county]  but  acquitted.  I  was 
again  arrested  and  taken  from  my  duties  on  the  9th  of  April,  1884,  on 
a  grand  jury  indictment  [in  the  district  court  in  said  county]  for  the 
same  act.  Being  entirely  ignorant  of  the  methods  of  procedure  before 
civil  courts,  and  in  order  to  avoid  being  confined  in  the  county  jail  for  an 
indefinite  period,  it  was  necessary  for  me  to  employ  counsel  at  once^  to 
obtain  my  release  under  bond,  and  to  conduct  my  defence.  As  this  in- 
dictment and  arrest  were  undoubtedly  not  for  the  supposed  euds  of 
justice,  but  for  the  avowed  purpose  of  giving  annoyance,  the  only  means 
of  meeting  the  attack  was  to  bring  the  case  to  immediate  trial  on  a  mo- 
tion to  quash,  which  was  done  with  a  result  favorable  to  me.    •    •     • 

Believing  that  1  was  in  no  way  to  blame,  but  that  I  was  acting  within 
the  requirements  of  duty  in  the  first  instance,  and  believing  further 
that  my  action  in  employing  counsel  on  my  own  responsibility  to  secure 
my  return  to  duty  and  to  carry  the  case  to  a  prompt  conclusion  was  to 
the  best  interests  of  the  service,  I  respectfully  submit  that  in  justice  to 
to  me  the  attorney's  fee  •  •  •  should  be  refunded  to  me  by  the 
United  States,  in  whose  interests  it  was  incurred. 

The  indictment  charges  that  Allen  did  '^  unlawfully,  feloniously,  and 
wilfully  oppose  and  resist '^  the  deputy  sheriff,  "in  attempting  to  arrest 
•  •  •  John  Regan  being  then  and  there  charge<l  with  a  felony,  to 
wit,  the  felony  of  burglary,"  &c.  The  evidence  sufficiently  shows  that 
Allen  acted  in  good  faith ;  that  it  was  impracticable  for  him  to  give 
notice  to,  or  secure  the  aid  of  any  officer  of  the  Department  of  Justice 
in  his  defence,  that  he  paid  an  attorney  the  reasonable  fee  of  $50  for 
necessary  services  in  his  defence,  and  that  the  indictment  was  quashed. 

May  28,  1884,  M.  M.  Blunt,  colonel  16th  Infantry,  commanding,  for- 
warded said  report  of  Lieutenant  Allen  to  the  Adjutant-General,  with 
an  indorsement  saying: 

"I  would  urge  that  Lieutenant  Allen  be  reimbursed  this  money,  $50. 
His  course  was  in  my  opinion  entirely  proper,  and  was  sustained  by 
me.  I  could  not  allow  the  arrest  of  a  soldier  by  civil  authority  without 
proper  warrant." 

August  4, 1884,  J.  W.  Glous^  captain  24th  Infantry,  judge-advocate, 
made  an  indorsement  saying  that — 

"It  appears  that  Lieutenant  Allen  was  indicted  for  an  act  flowing 
from  the  lawful  discharge  of  a  public  duty  •  •  •.  The  immediate 
employment  of  counsel  for  his  defense  became  a  necessity." 

27  DKO,  VOL  6 
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The  papers  are  iudoFvSed  b}^  the  Actinj^  Attorney-General,  as  follows: 

"September  17  [1884],  approved  for  $50  [payable  from  appropriations 
for],  miscellaneous  expenses  [of  United  States  courts],  1884,  and  re- 
spectfully referred  to  the  First  Auditor  of  the  Treasury." 

October  31,  1884,  the  First  Auditor's  report  to  the  First  Comptroller 
finds— 

"That  there  is  nothing  due  him  [Allen]  as  payable  from  the  appro- 
priation of  miscellaneous  expenses  of  the  United  States  courts,  I8S4. 
The  case  a<?ainst  Lieutenant  Allen  was  instituted  in  and  finally  dis- 
posed of  in  the  State  court,  and  was  not  connected  with  the  United 
States  courts." 

The  question  is  presented  to  the  First  Comptroller  to  decide  whether 
the  claim  shall  be  paid,  and,  if  so,  from  what  api)roi)riation. 


Decision  by  William  Lawrence,  First  Comptroller. 

Lieutenant  Allen  was  charged  with  a  felony,  tried  before  a  justice  of 
the  peace  and  acquitted  5  he  was  then  charged  with  the  same  felony  by 
indictment,  which  was  quashed. 

It  is  sulliciently  shown  that  Lieutenant  Allen  was  unlawfully  prose- 
cuted for  an  act  lawfully  done  in  the  pro])er  performance  of  his  dotj 
(Wirt,  Attorney-Generaf,  October  5,  1825,  2  Op.  Att.-Gen.,  11;  Win- 
throp's  Digest  of  the  Opinions  of  the  Judge  Advocate  General  (1SS3'N 
27, 29 ;  Fifty-ninth  /Vrticle  of  War,  Rev.  Stat.,  page  235 ;  United  States 
Army  Regulations  of  1881,  Article  LVIII,  sees.  844-848;  Dow  r.  John- 
son, 100  ir.  S.  109;  Ex  parte  McR^berts,  IG  Iowa,  603-605;  Ex  parte 
Bright,  1  Utah,  151;  Kilbourn  r.  Thompson,  MacArthur  &  Mackey's, 
Sup.  Court,  i^.  C,  Uej).,  406.) 

When  a  felony  has  been  committed,  a  sheriff  or  marshal  may  gener- 
ally arrest  the  guilty  party,  even  without  a  warrant.  Bouvier  Die, 
Title,  Arrest.  But  the  right  so  to  arrest,  on  a  mere  verbal  charge  of 
crime,  does  not  exist,  when  the  accused  is  in  the  lawful  custod}',  or  un- 
der the  lawful  control,  of  a  public  officer.  The  statute  (Rev.  Stat.,  1^^-) 
provides  that  *'the  armies  of  the  United  States  shall  be  governed  by*^ 
specified  rules  and  articles,  one  of  whi(;h  latter  (Art.  59,  Rev.  Stat-,  page 
235)  provides  that — 

''  When  any  ♦  ♦  ♦  soldier  is  accused  of  •  *  •  any  oflense 
*  ♦  *  punishable  by  the  laws  of  the  land,  the  •  •  •  officers oi* 
the  regiment  *  *  *  to  whitih  the  person  so  accused  belongs  are  re- 
quired *  *  ♦  upon  ai)plication  duly  made  •  •  •  to  use  their 
utniost  endeavors  to  deliver  him  over  to  the  civil  magistrate." 

This  is  merely  declaratory  of  the  common  law  rule  on  the  subject,  aud 
its  ell'ect  is  to  authorize  an  arrest  of  a  priv^ate  soldier  only  by  virtue 
of  a  proper  warrant  of  arrest.  The  expression  "upon  application  dulif 
made"  clearly  requires  this.  The  word  ^^duly'^  here  means  leffaUyAh^t 
is,  with  a  warrant,  as  legal  evidence  of  authority.  (Lawson's  Coucor- 
dance.  Title,  ^^Duly.^')    The  military  officer  who  is  asked  to  surrenders 
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loldier  without  a  warrant  cannot  know  whether  sach  soldier  is,  as  said 
article  59  requires,  charged  with  an  oifeuse  <^ punishable  by  the  laws  of 
the  hmd."  It  would  be  a  most  unreasonable  and  unsafe  rule  which 
would  permit  a  sheriff  or  marshal,  on  his  own  unsupported  statement, 
and  on  his  own  judgement  that  an  offense  had  been  committed,  to  de- 
mand and  obtain  the  surrender  of  a  soldier.  A  rule  requiring  such  a 
surrender,  which  the  law  does  not  admit,  would  impair  the  efiSciency  of 
the  military  service. 

It  is  evident  that  the  United  States  was  interested  in  the  defense  of 
Lieutenant  Allen.  "The  interests  of  the  United  States"  (Kev.  Stat., 
367)  were  involved  in  his  arrest  and  in  his  trial;  and,  more  than  this, 
upon  the  facts  of  this  case,  it  was  the  dtity  of  the  United  States  to  as- 
sume the  burden  of  the  defense.  This  duty  is  implied  in  the  provision 
made  by  statute  for  such  case.    The  statute  provides  that — 

"The  Solicitor-General,  or  any  oflBcer  of  the  Department  of  Justice, 
may  be  sent  by  the  Attorney-General  to  any  State  or  District  in  the 
United  States  to  attend  to  the  interests  of  the  United  States  in  any  suit 
pending  in  any  of  the  courts  of  the  United  States,  or  in  the  courts  of 
any  State,  or  to  attend  to  any  other  interest  of  the  United  States.'^ 

If  the  Attorney-General  could  have  been  notified  in  due  season  to 
send  some  officer  of  the  Department  of  Justice  to  defend  Lieutenant 
Allen,  and  thereby  "  to  attend  to  the  interests  of  the  United  States,"  he 
might  have  done  so.  In  such  case,  also,  the  Attorney-General,  under 
section  three,  of  the  act  of  June  20,  1874  (18  Stat,  101, 109),  might  have 
employed,  and  authorized  payment  of,  a  district  attorney  to  make  such 
defense.  (Bliss's  Case,  4  Lawrence,  Compt.  Dec,  38.)  The  duty  of  the 
Government  to  make  defense  in  such  case  has  often  been  recognized. 
Thus  Attorney-General  Black  (9  Op.  Att.-Geu.,  53)  has  said  that — 

"  When  an  officer  of  the  United  States  is  sued  for  doing  what  he  was 
required  by  law,  or  by  the  special  [lawful]  orders  of  the  Government,  he 
ought  to  be  defended  by  the  Government.  •  •  •  It  has  been  the 
uniform  practice  of  the  Federal  Government  ever  since  its  foundation 
to  take  upon  itself  the  defense  of  its  officers  who  are  sued  or  prosecuted 
for  executing  its  laws."  (Agent-Reimbursement  case,  5  Lawrence, 
Compt.  Dec,  293.) 

The  Army  Kegulations  duly  authorized,  and  generally  having  the 
force  of  law,  recognize  the  obligation  of  the  Government  to  make  defense 
in  such  cases  as  this.* 


*  The  Army  KegalationB  of  Iti^l,  page  82,  contaiD  the  following: 

844.  The  Miilgoct  of  employment  of  counsel  at  the  expense  of  the  United  States  is 
solely  in  charge  of  the  Department  of  Justice.     G.  0. 63, 1873. 

845.  When  a  necessity  arises  for  an  attorney  or  counselor  to  defend  or  advise  offi- 
cers and  others  connected  with  the  military  service,  in  cases  connected  with  their 
puhlic  duties,  request,  with  report  of  the  facts,  will  be  made  to  the  Adjutant- General 
through  the  regularmilitary  channels,  except  in  cases  which  will  not  admit  of  delay, 
when  the  request  may  be  sent  direct.     G.  0. 63, 1873 ;  G.  0. 15, 1674. 

846.  The  Adjutant-General  shall  promptly  submit  all  such  requests  to  the  Secretary 
of  War  for  reference  to  the  Department  of  Justice.     G.  0. 63, 1873. 

847.  Officers  and  others  in  the  military  service  employing  an  attorney  or  counselor 
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It  is  generally  required  of  officers,  who  desire  a  defense  to  be  made  by 
the  Department  of  Justice,  or  at  the  expense  of  the  United  States,  to  give 
notice  thereof^  when  j^racticable,  to  the  Attorney-General,  in  order  that 
he  may  employ  the  agencies  authorized  by  statute  for  that  purpose. 
An  ofticer  who  fails  to  give  such  notice  when  it  is  reasonably  practica- 
ble to  do  so,  and  who,  iu  such  case,  "carries  on  his  own  defense,"  and  at 
his  own  expense,  has  no  legal  claim  to  be  reimbursed  by  the  Govern- 
ment therefor.  This  has  been  decided,  in  principle,  in  Duiinegan's 
case,  (2  Lawrence,  Compt.  Dec,  92;  s.  c,  17  Ct.  CL,  247;  Wade's  Law 
of  Notice,  417). 

It  has  been  said  that — 

"  If  an  officer  sued  for  doing  his  duty  carries  on  his  own  defense, 
without  api)caling  to  the  Government  for  aid  during  the  pendency  of 
the  cause,  I  think  he  has  a  just  claim,  after  it  is  determined,  to  be  placed 
in  as  good  a  condition  as  he  would  have  been  in  if  the  Government  had 
taken  the  defense  on  itself;  in  other  words,  to  be  paid  the  sum  he  is 
out  of  pocket."  (Attorney-General  Black,  June  14,  1857,  9  Op.  Att,- 
Gen.,  53.) 

This  was  prior  to  the  act  of  June  22,  1870  (16  Stat.  162,  sec.  5),  now 
section  367  of  the  Eevised  Statutes,  making  specific  provision  for  defense 
in  such  case  as  this,  and  is  not  generally  applicable  now,  and  is  not  sup- 
ported by  legal  i)rinciple  or  sound  policy.  It  is  clear,  then,  that  the 
United  States  was  under  a  legal  obligation  to  make  the  defense  of  Lieu- 
tenant Allen,  if  the  proper  request  had  been  made  by  him  of  the  At- 
torney-General ;  and  there  being  such  obligation,  it  is  also  clear  that, 
had  such  request  been  made,  and  the  Department  of  Justice  had  failed 
to  make  the  defense.  Lieutenant  Allen  would  have  a  legal  claim  on  tlie 
United  States  to  be  reimbursed  for  such  reasonable  expenses  as  he  miglit 
have  thereby  incurred.  This  principle  is  affirmed  in  Trustees  of  Cin- 
cinnati Township  v,  Ogden  (5  Ohio,  27).  In  that  case  it  appeared  that 
the  statute  of  Ohio  required  the  trustees  of  each  township,  on  "com- 
plaint being  made ''  to  them  "  that  any  inhabitant  or  inhabitants  are  in 
a  suffering  condition,"  to  provide  relief.  An  individual  having,  without 
the  request  of  the  trustees,  furnished  relief  to  an  inhabitant  of  a  town- 
ship who  was  in  a  suffering  condition,  brought  an  action  against  the 


without  being  specially  authorized  to  do  so  will  be  required  to  pay  the  expenses  at- 
tendant upon  such  employment.     G.  0. 15, 1874. 

The  United  States  does  not  assume  the  defense  of  its  officers  for  unaQthorii^  w^ 
illegal  acts.  ( Agent-Keimbursemeut  case,  5  Lawrence,  Compt.  Dec.,  289.)  Nor  is  th* 
Government  liable  for  any  judgment  rendered  against  an  officer  for  such  act«.  Tbci, 
iu  Kilbourn  r.  Thomjison,  it  is  said,  that  ^*the  defendant  has  no  recourse  agaiost  the 
United  States  for  indemnification  or  reimbursement,  if  he  shaU  be  compelltsJ  to  p»y 
damages  for  the  alleged  grievance" — an  illegal  arrest.  (MacArthur  &  Mackey's  B^p. 
Sup.  Ct.  Dist.  Col.,  407  ;  Kilbourn r.  Thompson,  103  U.  S.,  168.)  These  cases, in  pricci- 
pie,  affirm  what  is  said  in  Agent-Reimbursement  case,  (5  Lawrence,  Compt  Dwm 

The  United  States  is  not  liable  to  pay  the  fees  of  counsel  assigned  by  a  TniJed 
States  Court  to  defend  a  person  charged  with  crime.  (Nabb  r.  United  Statcni  1  Ct- 
CI.,  173.) 
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township  to  recover  compensation  therefor.    The  question  arising  as  to 
his  right  to  recover,  the  court  said : — 

^'  The  solution  of  this  question  must  depend  upon  the  nature  of  the 
ohligation  which  rests  upon  a  township  to  support  its  poor.  •  •  • 
If  it  be  an  absolute  legal  obligation,  then  the  law  implies  a  promise, 
and  an  action  can  be  sustained.  The  supreme  power  of  the  State,  by 
legislative  enactment,  has  imposed  the  obligation.  •  •  •  We  do 
not  say  that  in  every  case,  where  an  individual  furnishes  necessaries  to 
a  pauper,  he  can  maintain  an  action  against  the  township.  Complaint 
must  in  the  tirst  instance  be  made  to  tbe  overseers  of  the  poor  [trustees 
of  the  township].  If  these  neglect  their  duty,  or  if  the  trustees  of  the 
township  refuse  to  make  the  necessary  order,  it  is  rfght  and  proper  for 
an  individual  to  furnish  a  distressed  pauper  with  the  necessary  relief; 
and  justice,  sound  policy  and  law  require  that  the  individual  performing 
this  benevolent  act  should  be  remunerated.  •  •  •  The  township 
cannot  excuse  itself  by  saying  that  its  agents  have  been  guilty  of  official 
misconduct." 

See  Printer^s  case,  2  Lawrence,  Gompt.  Dec,  504;  Beach  v.  Trustees 
of  Marion  Township,  2  Western  [ClevelaudJ  Law  Monthly,  95. 

This  is  the  ordinary  case  of  a  liabilit>y  for  the  failure  to  perform  a 
contract  or  legal  duty.  On  the  principle  thus  stated,  a  notice  to  the 
Attorney-General  by  a  public  officer,  or  employee  or  soldier  requiring  a 
defense,  and  a  failure  of  the  Department  of  Justice  to  make  the  desired 
defense,  are  generally  requisite  to  fix  a  liability  upon  the  United  States. 
The  claim  in  this  case  cannot  be  paid,  unless  (1)  it  is  a  case  in  which 
no  notice  is  required,  or  (2)  there  is  a  legal  excuse  for  the  failure  to  give 
it.  It  is  apparent  from  the  legislation  above  cited,  that  Congress  in- 
tended to  provide  the  means  of  defense  for  its  officers  and  employees. 
The  spirit  and  purpose  of  the  legislation  extend  its  equity  to  cover  every 
case  in  which  an  officer  or  employee  is  sued  because  of  the  legal  perform- 
ance of  a  public  duty. 

Every  statute  is  to  receive  a  reasonable  and  sensible  construction. 
Thus  Field,  J.,  in  United  States  v.  Kirby,  7  Wall.,  said:— 

^'All  laws  should  receive  a  sensible  construction.  General  terms 
should  be  so  limited  in  their  application  as  not  to  lead  to  injustice,  op- 
pression, or  an  absurd  consequence.  It  will  always,  therefore,  be  pre- 
sumed that  the  legislature  intended  exceptions  to  its  language,  which 
would  avoid  results  of  this  character.  The  reason  of  the  law  in  such 
cases  should  prevail  over  its  letter." 

In  view  of  this,  it  seems  reasonable  to  hold  that  notice  to  the  Attorney- 
General  is  only  required  when  it  is  reasonably  possible  to  give  it.  When, 
as  in  this  case,  it  was  impracticable  to  give  it,  at  least  so  as  to  make  it 
available,  the  law  does  not  require  it. 

Again,  it  said  that — 

^*  Enactments  which  impose  duties  on  conditions  are,  when  these  are 
not  conditions  precedent  to  the  exercise  of  a  jurisdiction,  subject  to  the 
maxim  that  lex  non  cogit  ad  impossibilia  aut  inntilia.  They  are  under- 
stood as  dispensing  with  the  performance  of  what  is  prescribed  when 
performance  is  impossible.  Maxwell  on  Statutes,  2ded.,  470,  citing  cases 
in  illustration  of  the  principle  stated." 
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So  it  is  said — 

*'  It  is  a  maxim  of  our  legal  authors,  as  well  as  a  dictate  of  commoir 
sense,  that  the  law  itself  will  not  attempt  to  do  an  act  which  would  be 
vain,  lex  nilfrustrafacitj  nor  to  enforce  one  which  would  befriTolou&— 
lex  neminem  cogit  ad  vana  seu  inutilia — the  law  will  not,  iu  the  lan- 
guage of  the  old  reports,  enforce  any  one  to  do  a  thing  which  will  be 
vain  and  fruitless."     (Broom,  Legal  Maxims,  252.) 

See  2  Parsons,  Oont.  (6th  ed.),  072  and  note.  It  follows  that  tbe 
claimant  was  not  required  by  law  to  give  notice  to  the  Attorney  Gen- 
eral. 

The  attorney  wh6  rendered  services  for  the  claimant  might  have  pre- 
ferred a  claim  against  the  United  States,  if  he  had  not  consented  to 
employment  on  the  credit  of  Lieutenant  Allen,  and  thereby  estopped 
himself  against  setting  up  such  claim.  The  claimant  has  lawrfully 
made  himself  a  creditor  of  the  United  States,  and  is  entitled  to  payment. 

The  question  now  arises,  is  there  an  appropriation  available  for  tbe 
payment  of  the  claim.  The  sundry  civil  appropriation  act  of  March  3» 
1883  (22  Stat.,  603,  630),  makes  appropriations  as  follow: 

JUDICIAL. 

UNITED   STATES   COUETS. 

For  expenses  of  the  United  States  courts :  For  defraying  the  expenses 
of  the  Supreme  Court ;  the  circuit  and  district  courts  of  the  United 
States,  including  the  District  of  Columbia ;  of  the  jurors  and  witnesses, 
and  expenses  of  suits  in  which  the  United  States  is  interested;  of  the  prose- 
cution for  offenses  committed  against  the  United  States:     •    •    •. 

For  fees  and  expenses  of  bailiflFs,  furniture,  for  payment  of  expenses 
of  district  judges  who  may  be  sent  out  of  their  districts,  in  pursuance 
of  law,  to  hold  a  circuit  or  district  court ;  and  other  miscellaneous  expenses, 
three  hundred  and  ten  thousand  dollars. 

It  will  be  observed  that  many  specific  objects  arc  provided  for,  in- 
cluding "  expenses  of  suits  in  which  the  United  States  is  interested  •  •  • 
and  other  miscellaneous  expenses."  The  expense  incurred  by  the  claim- 
ant arose  in  "  suits  in  which  the  United  States  is  interested."  Tbe 
phraseology  above  quoted  seems  to  have  been  inserted  iu  view  of  tbe 
words  found  in  section  367  of  the  Revised  Statutes,  making  it  generally 
the  duty  of  the  Department  of  Justice  "  to  attend  to  the  interests  of 
the  United  States  in  any  suit  pending  in  any  of  the  courts  of  the  United 
States  or  in  (he  courts  of  any  Stated  Certainly  the  words  quoted  from 
the  appropriation  act  are  sufficiently  general  and  comprehensive  to  in- 
clude the  claim  now  iu  question.  It  seems  to  have  been  supposed  thAl 
the  appropriation  mentioned  can  only  be  used  in  cases  "connected  with 
the  United  States  courts."  But  they  cannot  be  so  limited  or  quahfied 
by  a  general  caption,  (Artificial-Limbs  case,  2  Lawrence,  Compt.  Dec, 
2d  ed.,   392,  397.)     On  the  contrary,  the  specific  and  special  appro- 


Authority  to  Purchase  Manuncript — Leeches  Case,  423 

priation  for  ^*  expenses  of  suits  in  which  the  United  States  is  inter- 
ested," is  so  comprehensive  in  terms  as  to  include  all  suits  in  all  courts, 
and  cannot  be  limited  or  qualified  by  a  ^i^eneral  caption,  which  can 
scarcely  be  said  to  be  a  part  of  the  statute.  (Uuidekoper's  case,  second, 
3  Lawrence,  Oompt.  Dec,  160,  161.) 

The  claim  is  allowed,  payable  from  said  appropriation.* 

Teeasuby  Department, 

First  Comptroller's  Office,  November  15,  1884. 


IN  THE  MATTER  OF  THE  AUTHORITY  OF  THE  DIRECTOR  OF  THE  MINT 
TO  PURCHASE  FROM  THE  COMPUTER  OF  BULLION  IN  THE  BUREAU  OF 
THE  MINT  A  MANUSCRIPT  LIST  OF  THE  MINES  OF  THE  UNITED  STATES 
PRODUCING  GOLD  AND  SILVER.  AND  TO  APPROVE  A  CLAIM  FOR  PAY- 
MENT THEREFOR  FROM  THE  APPROPRIATION  MADE  BY  ACT  OF  JULY 
7,  1H84  (23  STAT.,  175).— LEECH'S  CASE. 


1.  At  coiumoD  law  an  author  liflB  |;ciierally  an  abtiolute  property  io  his  work  beforA 

itf!  piibltcatioD. 

2.  Section  1765  of  the  Revised  Statutes  does  not  prohibit  a  salaried  officer  from  selling 

his  ]»roperty  in  a  manuscript  work  to  the  United  States. 

3.  To  enable  tlie  author  of  a  manuscript  article  to  sell  it  to  the  United  States,  there 

most  be  (1)  some  officer  or  a^ent  aathorired  to  pHtohafp  tl.  and  (2)  payment  can 
in  case  of  such  purchase,  be  made  only  when  there  i$  an  appropriation  available  for 
ike  purpoee, 

4.  The  legislative,  executive,  and  judicial  appropriation  act  of  July  7,  1884  (2^t  Stat. 

175)  appropriates  money  to  be  expended  under  the  direction  of  the  Director  of 
the  Mint,  "for  the  collection  of  etatietice  relative  to  the  annual  production  of  the 
|irecious  metals  in  the  United  States."  This  gives  the  Director  authority  to  em- 
ploy any  competent  person  to  render  the  service  or  perform  the  duty  of  collecting 
statistics.  But  it  does  not  give  authority  to  purchaee  the  right  of  property  in  a 
manuscript  collection  of  statistics. 

August  4y  1884,  the  First  Aaditor  adjusted  and  allowed  an  account 
of  E.  O.  Leech  a^^ainst  the  United  States  for  $200,  and  made  report 
thereof  to  the  First  Comptroller.    The  account  is  as  follows : 

Washington,  D.  C,  August  4, 1884. 

The  United  States  to  E.  0,  Leech^  Dr. 

For  an  article  [in  manuscript]  entitled  a  ^^  List  of  the  Mines  of  the  United 
States  producing  gold  and  silver,  alphabetically  arranged  by  States 
and  Territories,  with  the  name  o^  the  raining  district  and  county  in 
which  each  is  located," — the  sum  of  two  hundred  dollars. 
Keceived  payment 

E.  O.  LEEOH. 
Approved 

B.  E.  Pbeston, 

Acting  Director  [of  the  Mint], 


*"  As  to  the  legal  obligation  of  the  Oovernment,  to  defend  a  soldier  indicted  in  a  State 
Court,  for  the  performance  of  a  military  duty,  see  Thompson's  case,  2  Lawrence, 
Compt.  Dec.,  249. 
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Said  Leech  is,  and  at  the  time  he  wrote  the  article  in  question  was, 
an  oflScer,  a  '* computer  of  bullion"  with  an  annual  salary  of  $2,2CM) 
in  the  Bureau  of  the  Mint  in  the  Treasury  Department.  See  Act  June 
19,  1878  (20  Stat.,  190),  Act  July  7,  1884  (23  Stat.,  175);  Rev.  Stat., 
343-345.  The  article  is  designed  to  be  published  in  the  annual  report 
of  Hon.  H.  C.  Burchard,  Director  of  the  Mint. 

The  question  is  presented  to  the  First  Comptroller  to  decide  whether 
Leech,  being  a  salaried  officer,  can  be  lawfully  paid  the  claim  mentioned. 

E,  0,  Leech  submitted  an  argument  as  follows: — 

"The  manuscript  which  I  sold  to  the  Government  consisted  of  some- 
thing over  one  hundred  foolscap  pages.  The  nmnuscript  was  a  woik 
complete  in  itself,  i)repared  by  me  at  leisure  moments,  with  considerable 
labor  and  at  some  expense,  and  no  portion  of  the  work  was  performed 
during  official  hours. 

*'This  claim  is  not  covered  by  section  1765  of  the  Revised  Statutes 
as  it  is  not  in  the  nature  of  additional  pay,  or  extra  compensation.  This 
section  has  reference  to  services  only.  It  could  not  be  held  that  this  sec- 
tion would  bar  the  (jroverument  from  purchasing  from  a  salaried  oflScer, 
a  piece  of  property^  a  machine  which  lie  had  invented  and  it  would  seem 
that  a  book  or  an  article  which  was  considered  useful,  would  come  in  the 
same  category. 

^'The  article  referred  to  was  absolutely  my  own  property.  It  was  not 
a  service  required  of  me,  or  in  the  line  of  my  official  duties.  I  was  un- 
der no  obligation  to  sell  it  to  the  Government,  and  could  have  sold  it 
just  as  well  to  the  '^Mining  Record,"  the  "Mining  and  Engineering 
Journal,"  or  any  otiier  person.  The  Director  of  the  Mint  purchased  it, 
as  he  has  other  articles  on  mining  subjects,  for  publication  in  his  An- 
nual Report  on  the  Production  of  the  Precious  Metals  of  the  United 
States  for  the  calendar  year  1883. 

"Ido  not  seek  pay  for  services  ov  for  the  performance  of  any  dnti/ 
whatsoever,  but  claim  the  amount  due  me  for  a  valuable  article. 

"There  have  been  many  precedents  in  the  Department  for  the  pay- 
ment of  such  claims,  notably  the  purchase  by  various  bureaus  of  the 
Government  of  a  publication  compiled  by  Geo.  N.  Lamphere,  Esq., 
while  Chief  of  the  Appointment  Division  of  the  Treasury,  entitled  **  The 
United  States  Government,"  and  I  invite  attention  to  three  cases  exactly 
similar  to  my  own : — 

"  The  first  is  a  bill  of  "  Sharretts  &  Andrews,"  voucher  No.  42  in  tbe 
account  of  Samuel  M.  McKean,  Disbursing  Officer  of  the  Treasury  De- 
partment; Account  No.  101,500,  for  $500.00  for  preparing  calculation 
tables,  both  being  salaried  officers  of  the  Department.  The  voucherre- 
ferred  to  vshows  that  it  was  caretully  examined  by  the  Hon.  R.  W.  Tayler, 
Comptroller.  The  bill  was  paid  from  the  appropriation  for  "  Books, 
binding,  &c."  of  this  Department. 

"  The  next  is  account  No.  11,427,  in  favor  of  T.  M.  Eastman,  also,  at 
the  time.  Stenographer  to  the  Assistant  Secretary  of  the  Treasury,  for 
preparing  an  index  of  the  Revised  Statutes. 

"  The  third  cnse  is  account  No.  234,780,  of  O.  J.  Hollister,  for  the  prep- 
aration of  an  article  on  the  "  Output  of  Gold  and  Silver  iu  Utah,^  Mr. 
Hollister  at  the  time  behig  Collector  of  Internal  Revenue.  This  article 
was  purchased  for  publication  in  the  Directoi*'s  Report,  exactly  as  the  one 
for  which  1  make  claim. 

"The  manuscript  of  the  article  for  which  I  seek  pay,  has  been  ac- 
cepted by  the  Government,  and  it  is  not  in  my  power  to  make  any  other 
disposition  of  it." 
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Decision  by  William  Lawrence,  First  Comptroller. 

At  common  law  an  author  has,  generally,  an  absolute  property  in  his 
work  before  its  publication.  (1  Shouler,  Pers.  Property,  89, 671 ;  Wheeler 
V.  Peters,  8  Pet.,  591 ;  Ker,  Injunctions,  13,  20;  Jeftreys  v.  Brosey,  H. 
Lord's  Cas.,  815,  919;  Prince  Albert  v.  Strange,  1  Mac  &  G.,  25;  High, 
iDJunctions,  641-671 ;  2  Kent,  380  [504] ;  Eden  on  Injunctions  [275] ;  Duke 
f.  Shebheare,  2  Eden,  329 ;  Soutbey  v.  Sherwood,  2  Men  v.,  435;  Macklin  v. 
Richardson,  Am.,  694;  Whit^  v.  Geroch,  2  B  &  Aid.,  298;  2  Blackst, 
Com., 406;  Gray  v.  Russell,  1  Story, C.C,  11;  Emerson  v.  Davies,  2  Story, 
C.  C,  768;  Bartlett  v.  (yritenden,  5  McLean,  0.  C,  32;  Turner  v.  Kobin- 
8on,  10  Jr.  Ch.,  121,  510 ;  Parton  v.  Prang,  7  Am.  Law  Rev.,  357.)» 

Copyrights  are  secured  by  acts  of  Congress  for  the  protection  of 
printed  works.  Copyrights  and  the  common-law  right  of  an  author  in 
his  manuscripts  are  a  "species  of  incorporeal  chattels.'^  (1  Schouler, 
$9.)  The  claimant  in  this  case,  then,  was  invested  with  a  right  of  prop* 
erty  in  the  manuscript  article  for  which  he  now  asks  compensation. 

Section  1765  of  the  Revise^l  Statutes  provides  that: — 

*'  No  officer  in  anj^  branch  of  the  public  service,  or  any  other  person 
whose  salary,  pay,  or  emoluments  are  fixed  by  law  or  regulations,  shall 
receive  any  adiiitional  pay,  extra  allowance,  or  compensation,  in  any 
form  whatever,  for  the  disbursement  of  public  money,  or  for  any  other 
service  or  duty  whatever,  unless  the  same  is  authorized  by  law,  and  the 
appropriation  therefor  explicitly  states  that  it  is  for  such  additional  pay, 
extra  allowance,  or  compensation." 

Under  this  section  a  salaried  ofificer  cannot  lawfully  receive  any  com- 
pensation beyond  his  salary  "  for  any  other  service  or  duty  whatever, 
unless  the  same  is  authorized  by  law,  and  the  appropriation  therefor 
explicitly  states  that  it  is  for  such"  additional  compensation,  or,  (as  it 
has  been  held)  unless  the  service  is  authorized  by  law,  and  the  amount 
of  compensation  thereof  is  fixed  by  law.  And  this  is  the  law,  whether 
such  compensation  is  for  extra  services  performed  in  the  line  of  official 
duty,  or  having  no  connection  therewith.  (Extra-Pay  case,  ante^  248.) 
It  will  be  observed  the  statute  only  applies  to  additional  compensation 
for  "  any  other  service  or  dutyP  It  does  not  apply  to  sales  of  property 
by  an  officer.  A  salaried  officer  is  not  prohibited  by  section  1765  of  the 
Revised  Statutes  from  selling  his  property  in  his  manuscript  to  the 
United  States.  The  claimant,  though  a  salaried  officer,  can,  therefore, 
sell  to  the  United  States  the  manuscript  article  in  question,  if  any  offi- 


*ThiB  right  of  property  has  heen  extended  so  that  the  law  affords  protection  to  it 
as  it  exists  in  the  author  of  private  letters.  The  person  to  whom  letters  are  addressed 
has  bat  a  limited  right  or  special  property  in  them  '^  as  a  trnsteo  or  bailee  for  partic- 
ular parposes,  either  of  information,  or  of  protection,  or  of  support  of  his  rights  and 
character,''  or  as  it  is  conceived  for  the  advancement  of  public  JiiHtice,  or  public  in- 
terests. (Woolsey  r.  Judd,  4  Duer,  379 ;  11  How.,  N.  Y.,  49,  overruling  Wetmore  r. 
Scovill,  3  Edw.,515;  and  Hoyt  r.  Mackenzie,  3  Barb.,  ch.  3:20;  Kiernan  t.  Manhat- 
tan Quotation  Telegraph  Co.,  50  How.,  N.  Y.,  194 ;  2  Kent,  Com.,  12th  ed.,  381  [505], 
«•;  2  Story,  £q.  Jurisp.,  944-949;  Dennis  r.  Leclerc,  1  Martin,  La.,  297. 
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cer  tliereof  is  authorized  to  purchase  it;  and  he  can  in  such  case  be  paid 
therefor,  if  there  is  an  approi>riation  available  for  that  piiriwse. 

The  next  question  which  arises  in  this  case  is,  whether  the  Director 
of  the  Mint  was  authorized  to  purchase  the  manuscript  article  in  qnes- 
lion.    He  is  required  by  hiw  to  make  "an  annual  report  to  the  Secre 
tary  of  the  Treasury  "  of  the  operations  of  "  all  mints  and  assay  offices'' 
in  the  United  States,  and  from  time  to  time  make  "such  additional  re 
ports  setting  forth  the  operations  and  condition  of  such  institutions  as 
the  Secretary  of  the  Treasury  shall  require."    (Rev.  Stat.,  34o.)    Tbe 
legishitive,  executive,  and  judicial  aj)propriation  act  of  July  7,  lS8i, 
for  the  fiscal  year  1885  (23.  Stat.,  159,  175),  appropriates  "  for  the  col- 
lection of  statistics  relative  to  the  annual  production  of  the  precioii.^ 
luetals  in  the  United  States  four  thousand  dollars."     It  is  not  by  any 
law  made  absolutely  the  duty  of  any  clerk  or  ofiScer  of  the  Bureau  of 
the  Mint  to  prepare  the  statistics  mentioned.    On  the  contrary,  the 
aj)j)ropriation  mentioned  provides  other  means  which  inay  be  employed 
for  collecting  "  statistics  relative  to  the  annual  production  of  the  pre- 
cious metals  in  the  United  States."    The  Director  of  the  Mint,  •* under 
the  general  direction  of  the  Secretary  of  the  Trea^urj',"  has  *'  the  gen- 
eral supervision  of  all  minta  and  assay  offices "  under  the  control  of 
the  Bureau.    This  power  of  control,  with  the  added  duly  to  make  the 
reports  mentioned,  and  with  an  appropriation  available  "  for  the  collet 
tion  of  statistics"  as  stated,  gives  ample  authority  to  the  Director  of 
the  Mint  to  collect  the  statistics  in  his  discretion  in  any  mode  not  other- 
wise prohibited  or  limited  by  law.     His  power  on  this  subject  is  solely 
to  be  exercised  ''for  the  collection  of  statistics."    The  power  to  do 
this  necessarily  results  from  the  fomiliar  principle  of  the  law  of  agency 
and  of  official  authority  that  ''  whenever  a  power  is  given,    •    •    • 
everything  necessary  to  the  making  of  it  effectual  is  given  by  implica- 
tion."   (Potter's  Dwarris,  Stat.,  123;  2  Inst.,  48,  30G;   12  Rep.,  130; 
State  V,  Moeller,  48  Missouri,  335.)     A  "  list  of  the  mines  of  the  United 
States  producing  gold  and  silver"  may  fairly  be  considered  a  part  of 
the  ''statistics  relative  to  the  annual  production  of  thi?  precious  metals 
in  the  United  States.'' 

It  is  true  that  the  Director  of  the  Mint  is  required  to  show  in  his  an- 
nual report  the  "operations"  of  "  all  mints  and  assny  offices"  in  the 
United  States.  This  will  necessarily  name  all  the  mints  and  iissay  oflSces. 
And  it  may  be,  that,  so  far  as  this  information  is  concerned,  it  is  to  he 
obtained  without  the  aid  of  the  appropriation  mentioned.  But  this  in- 
formation does  not  include  a  "  List  of  the  Mines."  It  necessarily  follows 
that  the  Director  of  the  Mint  had  authority  to  employ  any  1}T0\^t agtmqi 
for  the  "  collection  of  statistics  "  including  a  list  of  the  mines  as  stated. 
Under  this  appropriation  it  is  evident  that  the  Director  of  the  Mint 
could  employ  a  party  to  render  personal  services  in  ascertaining  the  names 
and  locations  of  mines,  and  in  making  a  list  thereof  either  from  obifrr^- 
tion^  from  official  records  of  locations  made  in  pursuance  of  law  (Rev. 
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Stat.,  910,  2238,  2318,  2352),  or  by  compilation  from  authentic  books  or 
other  sources  of  information.  Either  of  these  modes  wouhl  bo  within 
the  terms  of  the  appropriation  act — "the  collection  of  statistics.'' 

It  is  not  alleged  that  the  claimant  was  employed  to  render  personal 
services  in  either  of  the  modes  mentioned  or  in  any  mode.  His  conten- 
tion is  (1)  that  the  manuscript  for  which  he  claims  compensation  is 
property^  and  (2)  that  the  appropriation  mentioned  is  available  to  make 
payment  therefor.    It  is  certainly  true  that  his  manuscript  is  property. 

It  is  to  be  specially  observed  that  the  appropriation  is  not  in  terms 
for  the  purchase  of  books,  nor  in  terms  for  the  purchase  of  manuscripts  as 
literary  property.  The  Director  of  the  Mint  had  no  authority  to  buy 
manuscript  property  unless  it  is  conferred  by  the  appropriation  act  men- 
tioned. No  statute  gives  such  ]>ower,  at  least  in  view  of  the  fact  that 
8i>ecial  provision  is  made  by  the  ai)propriation  act  "  for  the  collection  of 
statistics.''  (Huidekoper's  case,  second,  3  Lawrence  Compt.  Dec.,  160.) 
The  real  question,  therefore,  now  to  be  decided  is,  does  the  appropriation 
act  of  July  7,  1884  (23  Stat..  175),  by  authorizing  the  ^^  collection  of 
statistics,"  authorize  the  purchase  of  the  manuscript  in  question  t  Is  the 
duty  to  collect  statistics  exercised  by  purchasing  the  manuscript  t  Is  the 
power  to  collect  statistics  exercised  in  the  purchase  of  the  nmnuscri])tt 
The  solution  of  these  questions  depends  on  the  meaning  of  the  phrase 
in  the  act  of  July  7, 1884  (23  Stat.,  175),  "  for  the  collection  of  statistics." 
The  word  "collection,"  as  a  noun,  has,  among  others,  two  definitions 
given  by  Webster,  as  follow: 

'*  1.  The  act  of  collecting  or  gathering; 

"2.  That  which  is  gathered  or  drawn  together." 

It  must  be  apparent  that  the  word  ^^  collect ion^\  in  the  phrjwe  men- 
tioned, is  used  in  the  sense  of  the  first  of  Webster's  definitions — that  is, 
the  actj  work  or  service  of  collecting.  In  this  view  the  statute  appropri- 
ates money  to  pay  for  the  service  of  collecting  or  gathering  of  statistics 
and  not  for  the  purchase  of  a  collection  of  statistics.  The  appropriation 
might  have  been,  but  was  not,  "for  the  purchase  of  a  collection  of  sta- 
tistics," or  '* for  procuring  a  collection  of  statistics,"  or  "for  a  collection 
of  statistics."  These  forms  of  expression  might  perhaps  have  made  the 
appropriation  available  for  the  purchase  of  manuscript  proi>erty  con- 
taining the  required  collection.*  The  connection  in  which  this  appro- 
priation is  found  leads  to  the  same  conclusion.    It  is  this : — 

"For  contingent  expenseit  of  the  Bureau  of  the  Mint,  to  be  expended 
under  the  direction  of  the  Director,  namely:  For  assay  laboratory, 
chemicals,  fuel,  materials,  and  other  necessaries,  one  thousand  dollars; 
for  examination  of  mints,  expenses  in  visiting  the  mints  and  assay  of- 
fices for  the  purpose  of  superintending  the  annual  settlements  and  for 
special  examinations,  two  thousand  five  hundred  dollars;  for  books, 
pamphlets,  periodicals,  specimens  of  coins  and  ores,  balances,  weights. 


*  See  '<  CoUect "  in  a  Btatute,  construed.  Fling  r.  Goodell,  40  N.  H.,  219 ;  State  v.  Moel- 
ler,  43  Miasoari,  31;  in  a  will — Going  v.  Emory,  l(j  Pickering,  107  s.c,  26  Amertcaii 
Dec.,  645. 
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and  incidentals,  one  thousand  dollars;  and  for  the  collection  of  sta- 
tistics relative  to  the  annual  production  of  the  precious  metals  in  the 
United  States,  four  thousand  dollars;  in  all,  eight  thousand  five  hun- 
dred dollars.^' 

When,  under  this  act,  property  is  to  be  purchased^  the  authority  to  boy 
is  clearly  indicated  by  an  appropriation  of  money,  e.  g.j  "  for  assay,  la- 
boratory, chemicals,  fuel,  materials,  *  *  *  for  books,  pamphlets, 
periodicals."  These  clauses  specifically  point  out  property  as  an  object 
to  be  secured.  Traveling  expenses  are  clearly  provided  for  by  the  clause 
**  expenses  in  visiting  the  mints."  But  when  the  statute  makes  it^j  pro- 
vision as  to  statistics  it  is  not  '*  for  a  collection  of  statistics,"  but "  for  the 
collection  of  statistics,"— 7/br  a  service  and  for  which  service^  as  the  statute 
says,  money  is  "  to  be  expended  under  the  direction  of  the  Director.'* 
There  is  a  manifest  difference  between  the  purchase  of  literary  property 
in  a  manuscript  and  the  services  rendered  in  collecting  statistics.  And 
there  may  be  a  reason  why  Congress  would  not  authorize  the  purchase, 
but  would  authorize  tbe  service.  A  purchase  would  give  the  Govern- 
ment the  sole  authority  to  use  the  manuscript,  and  to  enjoin  its  use  for 
publication  by  private  enterprise.  There  is  no  necessity  for  such  abso- 
lute dominion,  and  public  policy  does  not  require  such  restraint  of  pri- 
vate enterprise.  If  the  Director  of  the  Mint  should  employ  a  com|>etent 
person  to  render  the  service  of  collecting  the  requisite  statistics  to  be 
used  by  the  Government  o/i/y  for  publication  in  the  annual  report  of  the 
Director  of  the  Mint,  the  compiler  would  retain  his  literary  property  in 
his  work,  and  could  duplicate  his  manuscript  and  sell  the  right  to  use 
it  prior  to  a  publication  by  the  Government,  or  secure  a  copyright  thereou 
subject  to  the  rights  of  the  United  States.  These  rights  would  seem  to 
exist  at  least.  But  whether  so  or  not,  for  some  sufficient  reasons  Con- 
gress chose  to  give  to  the  Director  only  the  authority  to  cause  statistics 
to  be  collected.  The  result  is  that  the  act  of  July  7, 1884  (23  Stat.  175), 
clearly  contemplates,  and  so  requires  the  employment  of  one  or  more 
competent  persons  to  render  the  service  of  collecting  the  requisite  statis- 
tics, and  authorizes  payment  for  that  service.  It  seems  to  require  ser 
vice  after  the  date  of  the  statute,  and  if  so,  it  does  not  contemplate 
payment  for  completed  service  previously  rendered.  It  does  not  contem- 
plate a  purchase  of  completed  manuscript  as  property.  The  manuscxipl 
now  in  question  is  believed  to  be  very  valuable.  But  it  is  much  better 
that  Congress  should  be  asked  to  provide  compensation  for  the  services 
its  author  has  rendered  in  preparing  it,  or  for  his  property  therein,  than 
for  accounting  oflicers  to  force  a  construction  of  an  appropriation  act 
in  a  form  to  evade  section  1765  of  the  Kevised  Statutes. 

The  claim  is  disallowed. 

Treasury  Department, 

First  Comptroller's  Office,  November  27,  1884. 
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IN  THE  COURT  OF  CLAIMS. 
[From  19th  Court  of  Claims  Report  6^.] 

GEORGE  TURNER  v.  THE  UNITED  STATES. 

[No.  12774.    Decided  Jane  2, 18d4.  ] 

On  the  Facts, 

A  marsbaVs  accoant  for  fees,  &c.,  \n  approved  by  a  district  court,  but  disallowed 
bj  the  account iug  officers.  One  of  the  questions  presented  is  whether  a  mar- 
shal can  charge  mileage  in  each  case  where  he  serves  more  than  one  subp(ena 
for  the  same  party  upon  different  persons  at  the  same  time  and  place.  Another 
is  whether  a  marshal  is  entitled  to  a  fee  of  $2  where  a  prisoner  is  remanded. 
I.  An  approval  by  a  district  court  of  a  marshal's  account  under  the  Act  22d  February 
V^h  (1  Supplmt.  R.  S.,  p.  145,  M)t  it)  not  a  judgment.  The  statute  having 
made  such  accounts  subject  to  a  revision  by  the  accounting  offlcei's,  the  order 
of  the  court  is  only  prima  facie  evidence  of  the  amount  due. 
II.  The  Act22d  February,  1875  ($  7),  expressly  prohibits  an  allowance  for  mileage 
or  travel  not  actually  and  necessarily  performed  ;  travel  is  not  actually  and 
necessarily  performed  when  a  marshal  can  serve  more  than  one  subptena  for 
the  same  party  upon  different  persons  at  the  same  time  and  place  and  make 
but  one  journey  for  the  service  of  all. 

III.  A  marshal  having  prisoners  in  custody  before  a  commissioner  is  prohibited  by 

Revised  Statutes,  $  1030,  from  charging  a  fee  when  they  are  remanded;  and 
should  the  commissioner  ueetUessly  issue  warrants  of  commitment,  the  pro- 
hibition of  the  statute  will  still  apply. 

IV.  A  State  statute  cannot  control  an  express  law  of  Congress  in  relation  t-o  proceed- 

ings in  Federal  courts.  The  provisions  of  the  Revised  Statutes,  $  1014,  allow- 
ing criminal  proceedings  ''  agreeably  to  the  uniuil  mode  ofprotesn  again$t  offender$ 
in  each  State"  refers  to  process  and  procedure  not  expressly  regulated  by  Fed- 
eral statutes. 

The  ReporterfP  statement  of  the  case : 

This  action  the  claimant  brought  by  the  volnntary  filing  of  his  peti- 
tion.   The  following  are  the  facts  as  found  by  the  court: 

I.  The  claimant  was  marshal  of  the  United  States  for  the  middle  and 
southern  districts  of  Alabama  from  April  26, 1876,  to  May  1,  1880. 

II.  He  rendered  an  account  against  the  United  States  for  fees  and 
disbursements  as  such  marshal,  with  the  vouchers  and  items  thereof, 
to  the  district  court  for  the  middle  district  of  Alabama,  in  accordance 
with  the  provisions  of  the  act  of  February  22, 1875,  ch.  95,  sec.  81  (Sup- 
plement to  Rev.  Stat.,  145),  and  the  court  caused  to  be  entered  of  re- 
eord  in  relation  thereto  the  following  order: 

"November  term,  1878. — At  a  district  court  of  the  United  States  for 
the  middle  district  of  Alabama^  begun  and  holden  at  Montgomery, 
Alabama,  on  the  4th  day  of  November,  A.  D.  1878.  Present  and  pre- 
siding, the  Hon.  John  Bruce,  judge  of  said  court. 

"  Monday,  January  13, 1879. 

-**  In  the  icatteb  of  the  accounts  of  ) 
George  Turner,  esq.,  U.  S.  Marshal.       ) 

"Whereas  George  Turner,  United  States  marshal,  has  rendered  to 
this  court  an  account  of  his  fees  and  disbursements  at  and  previous  to 
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the  November  term,  1878,  of  the  United  States  circuit  and  district 
courtH,  with  the  vouchers  and  items  thereof  and  in  presence  of  Cbarles 
E.  Mayer,  esq.,  United  States  attorney,  has  proved  on  oath  to  the  sat- 
isfaction of  the  court,  that  the  services  and  travel  therein  charged  bar. 
been  actually  and  necessarily  performed  as  therein  stated,  and  that  the 
disbursements  charged  have  been  fully  paid  in  lawful  money ;  and 
whereas  said  charges  appear  to  be  just  and  according  to  law,  it  is  kerb- 
by  ordered  that  the  said  account  amounting  to  twenty-eight  tboauud 
and  twenty -four  dollars  and  sixty-eight  cents  ($28,024.68),  be,  and  the 
same  is  hereby,  approved/' 

This  account,  thus  approved,  with  the  vouchers,  was  forwarded  to 
the  proper  a<fCounting  officers  of  the  Treasury,  who  revised  the  same 
and  disallowed  items  of  two  classes  to  the  amount  of  $1,335.24.  Tbtf 
claimant  was  paid  the  balance  of  his  account  after  deducting  the  amount 
so  disallowed. 

III.  One  class  of  items  thus  disallowed  at  the  Treasury  and  unpaid* 
amounting  to  $307.24,  was  for  mileage  or  travel  in  serving  subpcenas 
at  the  same  time  and  place  that  he  served  other  subpoenas  on  behalf 
of  the  United  States,  containing  the  names  of  other  and  different  wit- 
nesses in  other  Ciises  in  which  the  United  States  were  parties.  He  was 
allowed  and  paid  for  travel  and  mileage  in  the  service  of  the  inttt-r 
subpoenas  as  provided  by  Revised  Statutes,  section  829,  and  no  addi- 
tional travel  was  actually  or  necessarily  performed  in  the  service  of  tbe 
former. 

IV.  The  other  class  of  items  so  disallowed  at  the  Treasury  and  unpai<l, 
amounting  to  $1,028,  was  for  the  service,  at  $2  each,  under  the  pn>- 
visions  of  Revised  Statutes,  section  829,  of  warrants  of  oommitmeDt. 
duly  issued  by  a  United  States  commissioner,  under  circumstances  as 
follows :  Persons  accused  of  crimes  and  offenses  were  brought  before 
such  commissioner  upon  warrants  of  arrest  which  commanded  the  mar- 
shal to  apprehend  the  persons  named  and  bring  them  forthwith  before 
him  at  his  office,  and  nothing  further.  The  commissioner  having  the 
defendants  before  him,  in  the  custody  of  the  marshal,  ordered  them  to 
find  bail  for  their  appearance,  some  few  on  the  same  day,  and  the  others 
on  the  next  or  a  subsequent  day,  and  for  want  thereof  he  issued  to  tbe 
marshal  warrants  in  the  following  form  : 

"United  States  of  America, 

"2n  the  middle  district  of  Alabama: 

"The  President  of  the  United  States  to  the  marshal  of  said  district, 

greeting : 

"Whereas  complaint  on  oath  hath  been  made  before  me,  W.  H.  Hun- 
ter, U.  S.  circuit  court  commissioner  for  the  middle  district  of  AlabamiU 

charging  that ,  in  the  county  of ,  and  State  of  Alabama,  dn- 

trict  aforesaid,  on  or  about ,  knowingly  violated  the  laws  of  the 

United  States,  to  wit,  section of  the  Revised  Statutes  of  the  United 

States;  and  whereas  warrant  of  arrest  thereupon  issued,  commanding 
you  to  apprehend  the  said  defendant,  and  bring  him  forthwith  before 
me,  at  my  office,  in  the  city  of  Montgomery; 

"And  whereas  you  ha\^  executed  said  warrant,  and  have  brought  the 


MarshaVs  Fees— Turner's  Case.  431 

said  defendant  before  me,  as  therein  directed,  and  the  said  defendant 

being  required  to  find  bail  in  the  sura  of for  his  appearance  before 

the  commissioner  of  the  circuit  court  of  the  United  States  for  the  mid- 
dle district  of  Ah).bama,  on  the day  of ,  188-,  and  the  said 

defendant  having  failed  to  give  the  bail  so  required : 

*' You  are  therefore  commanded  to  receive  into  your  custody  the  said 
defendant,  and  to  detain  him  until  he  is  legally  discharged. 

"Dated  at  Montgomery,  in  said  district,  this day  of ,  A.  D, 

188- 

<-W.  U.  HUNTER, 
"  United  States  Comtninsioner  for  said  District.'^ 

Argument  for  the  claimant : 

The  marshal  thereupon  took  and  retained  the  prisoners  in  his  custody, 
upon  said  warrants  of  commitment,  without  committing  them  to  jail,  and 
for  that  service  said  items  are  charged. 

Mr.  Charles  E.  Mayer  and  the  claimant  in  pro.  per.  for  the  claimant : 

Tbe  approval  b}'  the  court  of  the  siccounts  of  a  marshal  are  the  judg- 
ment of  the  court,  and  as  such  not  subject  to  review  by  the  accounting 
officers  of  the  Treasury.  (Act  of  February  2ti,  1875,  United  States  Stat- 
ntes,  vol.  18,  p.  333,  Part  III ;  Haybitrn^s  Case,  2  Dallas,  p.  410  and  note; 
Ferreira^s  Case,  13  Howard,  p.  40  and  note.) 

It  is  not  pretended,  and  tliere  is  no  evidence  to  the  effect,  that  the 
sabpo^nas  for  which  the  marshal  claims  fees  for  travel  ha^l  the  names 
of  the  same  person  to  be  served  in  any  two  of  them.  Therefore  the  mar- 
shal is  entitled  to  his  fees  for  travel  in  serving  the  writs.  (Attorney- 
General  Devens,  16  Op.,  169.) 

Tiie  statute  clearly  vests  in  the  clerk  of  the  court  the  discretion  to 
determine  how  many  names  are  to  be  put  in  one  subpoena,  and  neither 
the  marshal,  the  First  Comptroller,  nor  this  court  have  any  authority 
to  revise  the  iu^tion  of  the  clerk  in  this  respect.  (Smith's  Commentaries, 
sec.  581 ;  Ijogue  v.  Jerome^  26  Wendell,  p.  485;  Dunnegan  v.  The  United 
States,  C.  Cls,  K.,  17,  p.  247.) 

It  was  the  duty  of  the  marshal  to  execute  all  lawful  process,  which, 
as  the  executive  ofHcer  of  the  court,  he  might  be  required  under  its 
rales  or  established  modes  of  procedure  to  perform,  and  he  should  not 
be  deprived  of  com|>ensation  for  such' services,  on  the  ground  that  they 
were  unnecessary.  (Att'yGen.,  3d  Op.,  536-39;  Riggs  v.  ^Supervisors, 
1  Wool  worth,  380;  Att'yGen  Gilpin,  3d  Op.,  p.  497;  Att'y-Qen.  Devens, 
16Op.,p.l05.) 

The  procedure  by  which  persons  charged  with  any  crime  or  offense 
against  the  United  States  are  arrested,  and  by  imprisonment  or  bail 
held  to  answer  to  a  court  of  the  United  States,  is  the  same  as  the  mode 
of  process  for  holding  persons  to  answer  in  the  State  court  for  violation 
of  the  laws  of  the  State  in  which  they  may  be  found.  (Sec.  1014  Rev. 
Stat.  United  States ;  Frazer^s  Case,  2  Abbott,  p.  363 ;  The  United  States 
V.  Case,  8  Blatchford,  p.  250 ;  The  United  States  v.  Rundlett,  2  Curtis,  p. 
42.)    The  warrant  of  arrest  is  fully  executed  when  the  prisoner  is  brought 
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before  the  magistrate  and  the  authority  of  the  arresting  officer  there- 
under is  exhausted.  This  being  the  case,  the  statute  provides  that  the 
examination  may  be  adjourned  from  time  to  time ;  that,  in  case  the  of- 
fense is  not  bailable,  or,  if  bailable,  the  defendant  is  unable  to  give  bail, 
he  shall  bo  committed ;  and  that  the  verbal  order  of  the  magistrate  shall 
be  sufficient  to  bring  the  prisoner  before  him  on  the  days  to  which  the 
examination  shall  be  adjourned  ;  in  other  words,  when  the  prisoner  has 
been  once  committed  no  further  writ  is  necessary  to  bring  the  prisoner 
into  court  or  remand  him  from  the  court  into  custody. 

!No  fee  has  been  asked  by  the  marshal  for  bringing  into  court  any  per- 
son in  custody,  nor  for  remanding  any  person  from  the  court  into  cus- 
tody. The  fees  claimed  are  for  executing  the  original  warrant  of  com- 
mitment, without  which — the  warrant  of  arrest  having  been  fully  ex- 
ecuted— the  marshal  would  have  no  authority  to  detain  the  prisoner. 

Petitioner  does  not  claim  for  a  warrant  to  remand  (send  back)  the 
prisoner  into  custod^^,  but  for  a  warrant  without  which  he  could  not  be 
in  custodv  at  all. 

It  is  clear  that  sec.  1030  R.  S.  applies  only  to  those  cases  wherein  the 
prisoner  is  already  in  lawful  custod}^  by  virtue  of  some  warrant  pre- 
viously issued. 

A  warrant  of  commitment  is  necessary  to  authorize  the  marshal  to 
take  the  custody  of  the  prisoner  when  he  is  committed  by  the  magis- 
trate.    (Bishop  on  Crim.  Pro.,  sec.  228  and  p.  235.) 

Mr,  F,  H,  Howe  (with  whom  was  the  Assistant  Attorney- General)  for 
the  defendants : 

1.  If  the  claimant's  theory  of  the  law  is  right,  this  petition  must  be 
dismissed.  His  remedy  is  by  mandamus.  If  the  accounting  oflScers 
have  refused  to  pay  the  judgment  of  the  district  court  of  Alabama,  they 
may  and  will  refuse  to  pay  the  judgment  of  this  court.  The  law  does 
not  contemplate  the  piling  up  of  judgments  against  the  United  States 
by  different  courts  for  one  and  the  same  cause  of  action.  If  the  claim- 
ant has  a  valid  judgment  against  the  United  States  he  is  not  required 
to  sue  upon  it  in  this  court.  The  Court  of  CLaims  has  no  power  to  en- 
force judgments  of  other  courts.  The  statutes  conferring  jurisdiction 
upon  this  court  do  not  embrace  claims  founded  upon  judgments  of  other 
courts  against  the  United  States.  It  is  submitted  that  the  assumption 
that  Congress  cannot  charge  a  United  States  court  with  other  than  ju- 
dicial duty  is  not  founded  upon  authority,  at  least  to  the  extent  claimed 
here. 

There  can  be  no  mistaking  the  legislative  intent  in  this  act  The  last 
clause  of  the  first  section  expressly  declares  that  the  act  shall  not  "di- 
minish or  affect  the  right  of  revision"  by  the  accounting  officers  "as 
exercised  by  the  laws  now  in  force." 

It  is  submitted  that  there  can  be  no  doubt  of  the  right  of  the  account- 
ing officers  of  the  Treasury  to  exercise  the  same  power  over  these  ac- 
counts which  they  had  before  the  passage  of  the  act  of  1875. 
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The  Congress,  under  the  Constitution,  can  dele^^ate  to  courta,  as  such, 
only  judicial  power;  but  where  other  than  judicial  duties  are  imposed 
by  CoufH'^^^'s  upon  courts  or  judges,  the  hitter  perform  such  duties,  not 
in  their  judicial  character,  but  as  commissioners  only. 

Upon  the  right  of  the  accounting  officers  to  ri?vise  and  rejet*t  accounts 
of  marshals  see  United  States  v.  Smithy  1  Woodb.  and  M.,  184. 

2.  This  is  an  attempt  to  charge  the  Government  mileage  for  travel 
not  in  fact  performed.  The  statute  expressly  prohibits  it.  The  courts 
in  similar  cases  have  uniforml}'  ruled  against  it.  {Iloicev,  Douglas  Co.y 
3  Oregon,  488;  United  States  v,  HarJce^  3  Sawyer,  li37;  Vannatta  v. 
Brewer^  85  Ills.,  114;  Barnes  v.  Marion  Co.,  54  Iowa,  482.) 

BiGHABDSON,  J.,  delivered  the  opinion  of  the  court : 

Three  questions  of  law  arise  upon  the  findings  in  this  case. 

1.  The  claimant  presented  an  account  against  the  United  States,  for 
fees  and  disbursements  as  marshal,  to  a  United  States  district  court  in 
Alabaiha,  and  it  was  approved  by  said  court  under  the  following  pro- 
visions of  the  statutes : 

»'  Be  it  en<ictedj  dkc.  [Section  1.|  That  before  any  bill  of  costs  shall  be 
taxed  by  any  judge  or  other  officer,  or  any  account  i)ayable  out  of  the 
money  of  the  United  States  shall  be  allowed  by  any  officer  of  the  Treas- 
ury in  favor  of  clerks,  marshals,  or  district  attorneys,  the  party  claim- 
ing such  account  shall  render  tlie  same,  with  the  vouchers  and  items 
thereof,  to  a  United  States  circuit  or  district  court,  and  in  presence  of 
the  district  attorney  or  his  sworn  assistant,  whose  presence  shall  be 
noted  on  the  record,  prove  in  open  court  to  the  satisfaction  of  the  court 
by  his  own  oath  or  that  of  other  persons  having  knowledge  of  thi»  facts, 
to  be  attsiched  to  such  account,  that  the  services  therein  charged  have 
been  actually  and  necessarily  performed  as  therein  state<l ;  and  that 
the  disbursements  charged  have  been  fully  paid  in  lawful  money,  and 
the  court  shall  thereupon  cause  to  be  entered  of  reconl  an  onler  approv- 
ing or  disapproving  the  account  as  may  be  according  to  law  and  just. 
•     •     • 

*^  Nothing  contained  in  this  act  shall  be  deemed  in  any  wise  to  dimin- 
ish or  affect  the  right  of  revision  of  the  accounts  to  which  this  act  ap- 
plies by  the  accounting  officers  of  the  Treasury,  as  exercised  under  the 
laws  now  in  force."  (Act  of  February  22,  1875,  ch.  95;  Supplement  to 
Rev.  Stat.,  145.) 

The  claimant  contends  that  the  approval  by  the  court  of  the  acccant 
of  the  marshal  under  that  statute  was  a  judgment  of  the  court,  ar.d  as 
such  not  subject  to  review  by  the  accounting  officers  of  the  Treasury. 
We  do  not  concur  in  that  view  of  the  law. 

In  our  opinion  the  duty  imposed  upon  the  court  of  examining  and  ap- 
proving and  disapproving  of  accounts  which  are  not  to  be  taxed  in  cases 
pending  therein,  and  are  not  chargeable  to  any  fund  within  its  control, 
but  are  payable  out  of  the  public  Trejisury  after  review  by  the  account- 
ing officers,  is  not  a  judicial  power  the  exercise  of  which  couvstitutes  the 
approval  or  disapproval  [of]  a  judicial  determination  of  the  rights  of  the 
parties.  A  similar  question,  almost  identical  with  this  in  principle,  was 
dLscassed  in  the  case  of  The  United  States  v.  Ferreira  (13  Howard,  40), 
28  DEO,  VOL  5 
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and  we  understaud  the  views  there  expressed  in  the  opinion  of  the  court 
to  warrant  the  coucluHion  which  we  have  reached  on  that  i>oint.  (See 
also  Gordonh  Case,  7  C.  Cls.  R.,  1,  and  LanfjforcPs  Ca^e,  101  U.  S.  K, 
344.) 

The  statute  having  raade  such  accounts,  after  approval  or  disip- 
proval,  subject  to  revision  by  the  accounting  oflBcers  of  the  Trea«ury, 
in  the  ordinary  processes  of  accounting,  the  order  of  the  court  is  only 
prima  facie  evidence  of  the  amount  due  thereon  from  the  United  State*. 
That  evidence  may  be  rebutted  by  either  party  when  the  account  is  re- 
viewed, either  in  the  Treasury  Dei»artment  or  by  this  court,  in  a  sait 
brought  upon  it.     (United  States  v.  Smithy  1  Woodbury  &  Minot,  1S4.) 

We  hold,  therefore,  that  the  claimant's  approved  account  is  not  con- 
clusive upon  the  defendants,  but  may  be  impeached  for  any  errors  there- 
in which  api)ear  from  the  facts  found  by  this  court. 

2.  On  the  part  of  the  defendants  it  is  urged  that  an  error  of  $307.24 
in  the  account  is  shown  by  finding  III,  in  the  approval  by  the  district 
court  of  that  sum  for  mileage  and  travel  in  serving  subpoenas,  when  the 
claimant  was  allowed  and  paid  by  other  items  of  the  same  account  for 
all  the  actual  and  necessary  travel  performed  by  him,  in  the  service  of 
said  subpcenas,  at  the  same  time  with  the  service  of  other  subiwjinas 
for  the  United  States,  upon  other  and  different  witnesses  named  there- 
in, in  other  cases  in  which  the  United  States  were  parties. 

This. raises  the  question  whether  or  not  a  marshal  having  two  sub- 
pcenas  from  the  same  party  in  different  cases  to  summon  different  wit- 
nesses who  are  found  in  the  same  place,  and  all  are  summoned  at  the 
same  time,  so  that  the  marshal  travels  over  the  route  but  once  iu  the 
performance  of  his  duties  in  relation  to  both  subpoenas,  he  is  entitled,  to 
mileage  for  travel  twice  over  the  route,  once  for  the  service  of  eaeh. 

On  this  point  opposite  0[)inions  have  i>revailed.  The  Solicitor-Gen- 
eral, Mr.  Phillii)s,  advised  the  Secretary  of  the  Treasury  that  the  mar- 
shal was  entitled  to  allowance  for  but  one  journey,  the  actual  and  neces- 
sary travel  performed  by  him.  (15  Opin.,  108.)  The  Attoruey-Genenil, 
Mr.  Devens,  on  the  contrary,  advised  the  Secretary  of  the  Treasury  that 
the  marslial  in  such  cases  was  entitled  to  allowance  to  mileage  for  travel 
twice  over  tlie  route,  once  iu  the  service  of  each  subpoena,  and  that  it 
made  no  differemte  that  he  actually  and  necessarily  made  but  one  joiu"- 
ney  for  both.     (IG  Opin.,  165.) 

The  First  Comptroller  of  the  Treasury,  in  revising  the  account  of  the 
claimant  now  before  us,  held  that  he  was  entitled  to  mileage  only  for 
one  travel  or  journey  in  both  cases,  and  he  disallowed  all  but  the  actoal 
and  necessary  travel  performed. 

We  are  of  opinion  that  the  Comptroller  was  right.  The  Revised  Stat- 
utes, section  829,  provide  as  follows : 

"  For  travel,  in  going  only,  to  serve  any  process,  warrant,  attachment, 
or  other  writ,  including  writs  of  subpoena  in  civil  or  criminal  cases,  six 
cents  a  mile,  to  be  computed  from  the  place  where  the  process  i«  f^ 
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tamed  to  the  place  of  service ;  or,  wlien  more  than  one  person  is  served 
therewith,  to  the  place  of  service  which  is  most  remote,  adding  thereto 
the  extra  travel  which  is  necessary  to  serve  it  on  the  others.  But  when 
more  than  two  writs  of  any  kind  required  to  be  served  in  behalf  of  the 
same  party  on  the  same  person  might  be  served  at  the  same  time,  the 
marshal  shall  be  entitled  to  compensation  for  travel  on  only  two  of  such 
writs;  and  to  save  unnecessary  expense  it  shall  be  the  duty  of  the  clerk 
to  insert  the  names  of  as  many  witnesses  in  a  cause  in  such  subpoena  as 
ooDvenienc^e  in  ser\ing  the  same  will  permit." 

If  this  were  the  only  ))rovision  on  the  subject  we  might  hold  other- 
wise, since  the  case  now  under  consideration  is  not  one  of  those  in 
which  a  marshal  is  prohibited  from  charging  two  journeys  where  only 
one  is  actually  performed.  But  since  the  passage  of  the  Revised  Stat- 
utes, and  before  the  claimant's  services  were  rendered,  Congress  fur- 
ther limited  the  rights  of  marshals  as  well  as  of  attorneys,  clerks  of 
courts,  their  assistants  and  deputies,  in  their  charges  for  travel,  by  en- 
acting as  follows: 

Jane  16,  1874,  chapter  285,  section  1,  proviso  in  sixth  paragraph  : 

^^  Pravidedj  That  only  actual  traveling  expenses  shall  be  allowed  to 
any  person  holding  emph>yment  or  appointment  under  the  United 
States,  and  all  allowances  for  mileage  and  transportation  in  excess  of 
the  amount  actually  paid  are  hereby  declared  illegal,  and  no  credit  shall 
be  allowed  to  any  of  the  disbursing  officers  of  the  United  States  for 
payment  or  allowances  in  violation  of  this  provision."  (1  Supplement 
to  Rev.  Stat.,  37.) 

February  22,  1876,  chapter  95: 

"Sec.  7.  That  the  proviso  in  the  sixth  paragraph  of  the  act  entitled 
'An  act  making  appropriations  for  the  support  of  the  Army  for  the  fis- 
cal year  ending  June  thirtieth,  eighteen  hundre<l  and  seventy-five,  and 
for  other  purposes,'  approved  June  sixteenth,  eighteen  hundred  and 
seventy-four,  shall  not  be  construed  to  apiilj'  or  to  have  applied  to  at- 
torneys, marshals,  or  clerks  of  courts  of  the  United  States,  their  assist- 
ants or  deputies.    •    •    • 

And  trom  and  after  the  first  day  of  January,  1875,  no  such  officer 
or  person  shall  become  entitled  to  any  allowance  for  mileage  or  travel 
not  actually  and  necessarily  performed  under  the  provisions  of  existing 
law."    (1  Supplement  to  Rev.  Stat.,  147.) 

This  last  act  does  something  more  than  declare  that  the  proviso  in 
the  sixth  paragraph  of  the  act  of  1874  shall  not  apply  to  attorneys, 
marshals,  and  clerks  of  courts,  their  assistants  or  deputies.  It  does 
that^  but  instead  of  leaving  the  fees  of  those  officers  for  travel  to  be 
governed  wholly  by  the  provisions  of  the  Revised  Statutes,  it  goes  on 
to  further  regulate  them  by  expressly  enacting  that  no  such  officer  or 
person  shall  become  entitled  to  any  allowance  for  mileage  or  travel  not 
actually  and  necessarily  performed  under  the  provisions  of  existing 
law. 

In  our  opinion,  this  latest  enactment  of  Congress  was  intended  to  ap- 
ply to  just  such  a  case  as  this,  among  others,  and  that  it  effectually  pre- 
vents marshals  from  charging  mileage  for  more  than  one  journey,  that 
iSfifor  travel  not  actually  and  necessarily  performed,  when  they  serve 
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two  or  more  subpcenas  for  the  same  party  upon  different  persons  at  the 
same  time  and  plac.e,  and  make  but  one  journey  for  the  service  of  both 
or  all. 

How  it  would  be  when  they  serve  subiKBuas  for  different  parties  at 
the  same  time  and  in  the  same  manner  we  express  no  opinion,  because 
that  question  is  nor  involved  in  the  controversy  now  before  us. 

The  claimant  has,  therefore,  no  cause  of  action  for  his  charges  for 
travel  which  the  Comptroller  rejected. 

3.  Since  the  former  trial  the  facts  upon  which  the  fourth  tiudiug  is 
based  liave  been  |)roved  to  be  quite  different  from  what  we  understood 
them  at  thai  time.  The  warrant  of  commitment  ])ut  in  evidence  by 
both  parties  is  not  the  same  on  this  trial  tis  it  was  on  the  former  hear- 
ing, and  the  difference  is  material  both  in  form  and  substance.  The 
fourth  lindin^f  as  it  now  appears  presents  this  branch  of  the  case  for 
our  determination  of  the  law  applicable  thereto.* 

It  is  ur{;ed,  on  the  part  of  tbe  defendants,  that,  by  finding  IV,  an  error 
of  $1,028  IS  shown  in  the  account  approved  by  the  district  court  for  the 
service  of  warrants  of  commitment,  at  $2  each,  charged  by  the  claim- 
ant under  the  following  provision  of  the  Revised  Statutes,  section  829, 
in  relation  to  marshal's  fees : 

'^For  service  of  any  warrant,  attachment,  summons,  capias,  or  other 
writ,  ex<;ept  execution,  venire,  or  a  summons  of  subpoBua  for  a  witness, 
two  dollars  for  each  person  on  whom  service  is  made." 

In  su]>])ort  of  this  objection,  notwithstanding  that  proxision  of  the 
statute,  it  is  contended  that  no  warrants  were  necessary  in  the  cases  in 
which  they  were  issued,  and  for  the  service  of  which  these  charges  are 
made;  that  the  prisoners  should  have  been  remanded  on  the  order  of 
the  commissioner;  and  that  each  warrant,  whatever  be  its  form,  mast 
be  considered  merely  as  such  order,  for  which  the  marshal  is  prohib- 
ited from  charging  an>  fee,  by  the  terms  of  the  following  provision  of 
section  1030  of  the  Revised  Statutes  : 

*'Xo  writ  is  necessary  to  bring  into  court  any  prisoner  or  i)er8onin 
custody,  or  tor  remanding  him  from  the  court  into  custody;  bat  the 
same  shall  be  done  on  the  order  of  the  court  or  district  attorney,  for 
which  no  fee  shall  be  charged  by  the  clerk  or  marshal." 

The  claimant  contends  that  the  commitment  of  prisoners  upon  war- 
rants of  the  commissioner  in  these  cases  was  not  a  remanding,  within 
the  meaning  of  that  section,  but  was  a  necessary  proceeding  in  coi'form- 
Jtv  with  the  law  and  i)ractice  of  Alabama,  which  he  claims  are  adopted 
f(  V  tlie  United  States  courts  by  Revised  Statutes,  as  follows: 

'*Se(\  1014.  For  any  crime  or  offense  against  the  XJuit4?(l  States,  tbe 
i.Oender  may,  l)y  any  justice  or  judge  of  the  United  States,  or  by  anv* 
-•'•mniissioner  of  a  cin^uit  court  to  take  bail,  or  by  any  chancellor,  judp* 
of  a  supremt*  or  sui)eri()r  court,  chief  or  first  judge  of  common  \)]eA^ 
mayor  of  a  city,  justice  of  tlie  peace,  or  other  magistrate  of  any  State 


•Then*  had  I.jc.mi  a  previous  trial  of  this  case  at  the  same  term.  But  the  ^mh^P 
of  fact  filed  as  tlic  result  of  the  (irst  trial  were  set  aside  aud  a  new  trial  gr»nteJifl 
which  the  facts  above  set  forth  were  filed. 
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where  he  may  be  found,  and  agreeably  to  the  usual  mode  of  process  against 
0 fenders  in  such  States^  and  at  the  expense  of  the  United  States,  be. 
arrested  and  imprisoned  or  bailed,  as  the  case  may  be,  for  trial  before  such 
ooort  of  the  United  States  as  by  law  has  cognizance  of  the  offense/' 

•  •••••• 

The  code  of  Alabama  of  1876,  which  the  claimant  contends  controls 
the  proceedings  of  the  Federal  courts  in  that  State,  contains  thefollow- 
ing  provision  now  in  force : 

'^Seg.  4673.  When  a  defendant  is  brought  before  a  magistrate  nnder 
a  warrant  of  arrest  for  examination,  such  magistrate  may  adjourn  the 
examination  from  time  to  time  as  ma^^  be  necessary,  not  exceeding  ten 
days  at  one  time,  without  the  consent  of  the  defendant,  and  to  the  same 
or  a  different  place  in  the  county ;  and  in  such  case,  if  the  defendant 
is  charged  with  a  capital  offense,  be  must  be  committed  to  a  jail  in  the 
mean  time;  but  if  the  offense  is  not  capital  he  may  give  bail  in  such 
sum  as  the  magistrate  directs  for  his  appearance  for  such  further 
examination,  and  for  the  want  thereof  must  be  committed;  and  on  the 
day  to  which  the  examination  was  adjourned  he  may  be  brought  before 
the  magistrate  by  his  verbal  order  to  the  same  officer  who  had  charge 
of  him,  or  by  an  order  in  writing  to  a  different  person,  if  the  custody 
has  been  changed." 

It  is  by  no  means  clear  that  this  provision  of  the  law  of  Alabama  re- 
quires a  temporary  warrant  of  commitment  to  be  issued  upon  the  ad- 
journment of  a  case  against  a  prisoner  brought  before  the  commissioner 
on  a  warrant  of  arrest.  It  does  not  in  terms  so  provide,  and  unless  the 
prisoner  could  not  be  held  on  the  original  warrant  of  arrest  from  day  to 
day  until  discharged  the  statute  would  not  seem  to  make  any  other 
warrant  necessary. 

Bishop,  in  his  work  on  Criminal  Procedure  (Vol.  I,  p.  216),  upon 
authorities  there  cited,  thus  states  the  rights  and  duties  of  an  officer  as 
to  holding  a  prisoner  whom  he  has  in  his  custody  on  a  warrant  of  arrest 
as  follows : 

*'When  the  prisoner,  says  (]hitty,  is  brought  before  the  justice,  he  is 
still  considered  to  be  in  the  custody  of  the  officer  until  he  has  been 
either  discharged,  bailed,  or  committed  to  prison.  The  officer  may  keep 
his  warrant  for  his  own  justification,  and  need  only  return  to  the  justice 
what  he  has  done  in  pursuance  of  his  commands.'' 

But  even  if  the  statute  of  Alabama  does  alter  this  general  rule  of  law 
for  that  State,  it  cannot  control  an  express  provision  of  a  law  of  Con- 
gress in  relation  to  proceedings  in  the  Federal  courts.  The  require- 
ment of  Revised  Statutes,  §  1014,  that  for  any  crime  or  offense  against 
the  United  States  the  offender  may  be  arrested  and  imprisoned,  or  bailed, 
in  the  State  where  he  is  found,  ^^  agreeably  to  the  usual  mode  of  process 
against  offenders  in  such  State,"  we  understand  to  apply  to  such  pro- 
oednre  and  processes  only  as  are  not  differently  provided  for  by  the 
Federal  statutes.  It  was  not  the  intention  of  Congress,  we  think,  to 
make  an  express  provision  in  relation  to  a  course  of  proceedings  before 
the  United  States  courts  and  then  allow  each  State  to  change  it  at 
pleasure.    ( Wear  v.  The  Mayors  6  Fed.  B.,  660.) 
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By  Revised  Statutes,  §  1030,  Congress  had  declared  that  "  no  writ  if 
•necessary  to  bring  into  court  any  prisoner  or  person  in  custody,  or  for 
remanding  him  from  the  court  into  custody ;  but  the  same  shall  be  done 
oti  the  order  of  the  court  or  district  attorney,  for  which  no  fee  shall  hs 
charged  by  the  cUrh  or  marshaW^  and  this  is  the  rule  for  all  United  Stated 
courts  and  commissioners. 

In  the  present  case  the  marshal  had  the  prisoners  before  thecommia- 
sioiier  upon  warrants  of  arrest,  on  the  authority  of  which  it  was  his  duty 
to  hold  them  until  bailed,  discharged,  or  bound  over  to  a  higher  court 
If  tbe  hearing  was  adjourned  from  one  part  of  the  day  to  another  part, 
or  to  the  next  or  any  succeeding  day,  the  commissioner  had  but  to  re- 
mand the  prisoners  with  directions  to  the  marshal  when  to  reproduce 
them  in  court;  and  for  this  the  statute  declares  that  no  writ  is  neces- 
sary. It  might  have  been  done,  and  should  have  been  done  by  an  order 
of  tlie  court  or  district  attorney,  for  which  no  fee  could  be  charged  by 
the  marshal. 

The  conimissioner  is  not  absolutely  prohibited  from  issuing  warrants 
of  commitment,  but  when  he  does  so  it  must  still  be  reganled  as  a  re- 
manding within  tlie  meaning  of  the  provisions  of  Revised  Statute^ 
§  lO'iO,  mid  the  conscHjuences  of  that  section  will  apply  one  of  which  is 
thiJt  the  uiMi'slial  shall  chari^e  no  fee  on  account  of  it. 

Where  s|)ecial  reasons  exist  why  a  warrant  of  commitment  should  be 
issued  to  tiie  niarslial  and  the  jailor  tor  the  purpose  of  having  the  pris- 
oner actually  coiiiinitled  to  jail,  as  was  the  case  in  the  trial  of  Aaron 
Burr,  cit(Ml  by  the  claimant  (1  Burr's  Trial,  351,. 'i58,  359),  and  as  is  fre- 
quently the  case  where  the  marshal  has  no  snilicient  convenienres  for 
the  sat'c-keeping  of  prisoners  4)utsi(le  of  a  jail,  and  a  commitment  to 
prison  is  actually  m.ideit  would  seem  not  to  be  asim[>le  case  of  remand- 
ing, and  tor  tiie  sei  vices  of  such  a  warrant  by  a<*.tual  commitment  the 
niaishal  might  ('hai-uc  liis  fee.  Hut  that  is  not  tiie  case  of  the  claimant, 
and  he  has  no  cause  of  action  for  the  service  of  the  warrants  upon  which 
his  demand  is  founded. 

On  the  whole  case  we  are  of  opinion  that  the  Comptroller  was  right 
in  rejecting  the  claims,  and  the  peiition  must  be  dismissed  and  judgment 
will  be  so  entered. 

XoTK  BY  THK  FiKsi  ( 'oMPTKoLLEH. — Tbe  fon'^oiii^r  caso  18  iiwerted  in  this  volaro*' 

because  of  its  imiiortance  in  thii  adjiiNtment  of  tbe  accounts  of  inarsbalM  of  the  Uuite4 

STate{4.     An  opinion  wasdenvered  ])y  tbecourt  in  the  same  case  on  the  iHth  Febniary, 

lH-'4,  as  follows : 

COURT  OF  CLAIMS. 

(iKOHGK    TrUNKR         )  t 

r.  >  No.  12774. 

ThK    i;.NTTKI>    StaTKS.    ) 

Findings  of  fact. —This  case  having  b<»en  heard  before  the  Court  of  Claim*,  the 
court,  upon  the  «'vi<ltMi('e,  tinds  the  facts  to  be  as  f«>no\V8 : 

I.  The  ( lainiant  was  marshal  of  tho  Unire<l  States  for  the  uiid<lle  and  sonthi'm  dk- 
trictH  of  Alabanni,  from  April  26,  187G,  to  May  1,  lr*80. 

II.  He  rendered  an  account  agaiDst  the  Uuited  States  for  feee  Hnddisbarsenieuta  m 


! 
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wnoh  marehalf  with  the  voaohera  and  items  thereof,  to  the  dUtrict  court  for  the  mid- 
dle district  of  Alabama,  in  accordance  with  the  proTisious  of  the  act  of  Febmary  89, 
1875,  ch.  95,  HOC.  HI  (Supplement  to  Rev.  Stat.,  145),  and  the  court  causf>d  to  be  entered 
of  record  in  relation  thereto  the  following  order: 

"Noyemher  terra,  1878.— At  a  district  court  of  the  United  States  for  the  middle  dis- 
trict of  Alabama,  begun  and  holdeu  at  Montgomery,  Alabama,  on  the  4th  day  of  No- 
Tember,  A.  D.  1878.  Present  and  presiding,  the  Hon.  John  Bruce,  Judge  of  said 
oonrt. 

"Monday,  January  13<A,  1870. 

**lM   THE  MATTER  OF  THE  ACCOUNTS  OF 

George  Turner,  esq.,  U.  8.  Marshal. 

'*  Wherf*as  George  Turner,  United  States  marshal,  has  rendered  to  this  court  an  ao- 
connt  of  his  fei*s  and  cliMbursemeiits  at  and  previous  to  tbe  November  term,  1878,  of 
the  United  States  circuit  and  district  conrtH,  with  the  vouchers  and  items  thereof, 
and  in  presence  of  Charles  E.  Mayer,  esq.,  United  States  attorney,  has  proved  on  oath 
to  the  satisfaction  of  the  court,  that  the  services  and  travel  therein  charged  have  been 
actually  and  necessarily  performed  as  therein  stated,  and  that  the  disbursements 
charged  have  been  fully  paid  in  lawful  money;  and  whereas  said  charges  appear  to 
be  jnst  and  according  to  law,  it  is  hereby  ordered  that  tbe  said  account,  amounting 
to  twenty-eight  thousand  and  twenty- four  dollars  and  sixty-eight  cents  ($28,024.68), 
be,  and  the  same  is  hereby,  approved.'' 

This  account,  thus  approved,  with  the  vouchers,  was  forwarded  to  the  proper  ao. 
oonnting  officern  of  the  Treasury,  who  revi.sed  the  same  and  disallowed  items  of  two 
classes  to  the  amount  of  $l,3;io.24.  The  claimant  was  paid  the  balance  of  his  account 
and  no  more. 

III.  One  class  of  items  thus  disallowed  at  the  Treasury,  and  unpaid,  amounting  to 
$:W7.24,  was  for  mileage  or  travel  in  serving  subp<Bna8,  at  the  same  time  and  place 
that  be  served  other  subptenas  on  b»balf  of  the  United  States,  containing  the  names 
of  other  and  different  witncHses  in  other  cases  in  which  the  United  Stat<;s  were  par* 
tiee.  He  was  allowed  and  paid  for  travel  and  milea'jo  in  the  8t»rvice  of  the  latter  sub- 
pcenas  as  provided  h.v  Rovised  Statutes,  section  8*29,  and  no  a<lditioual  travel  was  ac- 
tually or  nec«'ss:}rily  performetl  in  the  service  of  the  former. 

IV.  The  other  class  of  it<iins  so  disallowed  at  the  Treasury  and  unpaid,  amounting 
to  $l,{f2%  was  for  the  service,  at  $2  each,  under  the  provisions  of  Ii«* vised  Statu tesy 
section  829,  of  warrants  of  cominitiiierit,  duly  issued  by  a  United  Statos  commissioner, 
under  circumstances  as  follows:  Pernons  accused  of  crimes  and  otfonses  wero  brought 
before  such  commissionor  upon  w.-^rrants  of  arrest  which  commanded  the  marshal  to 
apprehend  the  persons  named  and  brin:^  tliem  forthwith  before  him  at  his  office,  and 
nothing  further.  When,  upon  tbe  execution  of  each  of  such  warrants  of  arrest,  the 
commissioDer,  having  the  defendants  nam«^d  therein  before  him,  ordered  them  to  tind 
bail  for  their  appearance  before  the  circuit  court  of  the  Unit-ed  States  at  a  day  certain, 
and  they  failed  to  do  ho,  the  commissioner  issned  a  warrant  like  the  following,  which 
is  a  copy  of  one  of  the  warrants  for  the  service  nf  which  the  claimant  made  his  charges 
in  said  account. 

*'  Warrant  of  commitment. 

"Ubwted  States  of  America, 

**In  the  middle  district  of  Alabama  : 

"The  President  of  the  United  States  to  the  marshal  of  said  district,  greeting: 

''Whereas  com  plain  ton  oath  hath  been  made  before  me  W.  H.  Hunter,  U.  8.  circuit 
court  commissioner  for  the  middle  district  of  Alabama,  char<]^ii>(;  tliat  Kiley  Forshe, 
in  the  connty  of  Co<ma  and  State  of  Alabama,  district  aforesaid,  on  or  about  1879, 
knowingly  violated  the  laws  of  the  United  States,  to  wit,  section  3242  of  the  Revised 
Statutes  of  the  United  States;  and  whereas  warrant  of  arrest  thereupon  issued,  com- 
manding you  to  apprehoud  the  said  defendant,  and  bring  him  forthwith  before  me, 
at  my  office  in  the  city  of  Moutj^omery; 

*' And  whereas  you  have  executed  said  warrant,  and  have  brought  the  said  defend- 
ant before  me,  as  therein  directed,  and  the  said  defendant  being  required  to  find  bail 
in  the  nam  of  two  hundred  dollars  for  his  appearance  before  the  circuit  coort  of  th« 
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United  States  for  the  middle  district  of  Alabama,  on  the  8th  day  of  November,  1Sh\ 
and  the  said  defendant  having  failed  to  give  the  hail  so  required: 

"  You  are  then^lbre  commaiuled  to  receive  into  your  custody  the  said  defendant,  and 
to  detain  him  until  ht^  is  legally  discharged. 

•*Dat«d  at  Moutgomerv,  m  said  district,  this  *22d  day  of  October,  A.  D.  It'PO. 

*'W.  H.  Hunter, 
**  rnited  States  Commissioner  for  said  DihirkC 

The  marshal,  thereupon,  took  and  retained  the  prisoners  in  his  custody,  u^wn  laid 
warrants  of  commitment,  without  committing  them  to  jail,  and  for  that  serrict' naid 
items  are  charged. 

Conclusion  of  law. — Upon  the  foregoing  findings  of  fact  the  court  derides  sa « 
conclusion  of  law  that  the  claimant  is  entitled  to  recover  the  snm  of  $l,0i8,  and  do 
more. 

Richardson,  »r,  delivered  the  opinion  of  the  court. 

Three  questions  of  law  arise  upon  the  findings  in  this  case. 

1.  The  claimant  presented  an  account  against  the  United  States,  for  fees  and  dis- 
bursements as  marshal,  to  a  United  States  district  court  in  Alabama,  and  it  wa*  ap- 
l)roved  by  said  court  under  the  following  provisions  of  the  statutes: 

^*  Beit  enacted,  «Vc  [Section  1.]  That  before  any  bill  of  costs  shall  be  taxed  livany 
judge  or  other  othcer,  or  any  account  i>ayable  out  of  the  money  of  the  United  Stale* 
shsiil  be  allowed  by  any  officer  of  the  Treasury  in  favor  of  clerks,  marshals,  or  di^t^lrt 
attorneys,  the  j)arty  claiining  such  account  shall  render  the  sa'ne,  with  the  vonohen 
and  items  thereof,  to  a  United  States  circnit  or  'Mstrict  court,  and  in  presence  of  the 
district  attorney  or  liis  sworn  assistant,  whose  presence  shall  be  noted  on  the  record, 
prove  in  open  court  to  the  satisfa(;tiou  of  the  court  by  his  own  oath  or  that  of  olhtr 
persons  having  knowledge  of  the  facts,  to  be  attached  to  such  account,  that  the  >orv- 
ices  therein  charged  have  been  actually  and  necessarily  performed  as  therein  Matt'd; 
and  that  the  diHbursements  charged  have  been  fully  paid  in  lawful  money,  and  thf 
court  shall  thereupon  canst*  to  be  entere<l  of  record  an  order  approving  or  disappniT- 
ing  the  account  as  may  be  according  to  law  and  just.     •     •     ♦• 

"Nothing  contained  in  this  act  shall  be  deemed  in  anywise  to  diminish  or  affect  the 
right  of  revision  of  the  accounts  to  which  this  act  applies  by  the  accounting  ofbrtrs 
of  the  Treasury,  as  exercised  under  the  laws  now  in  force.  *  *  *"  (Act  of  Febru- 
ary 2'2,  IHTf),  ch.  l)r» ;  Supplement  to  Rev.  Stat.,  145.) 

The  claimant  contends  that  the  approval  by  the  court  of  the  account  of  the  mar- 
shal under  that  statute  was  a  judgment  of  the  court,  and  as  such  not  subject  tore- 
view  by  the  aecounting  officers  of  the  Treasury.  We  do  not  concur  in  that  view  of  the 
law. 

In  our  opinion  the  duty  imposed  upon  the  court,  of  examining  and  approving  or 
disapproving  of  accounts  which  are  not  to  be  taxed  in  cases  pending  therein,  audare 
not  chargeable  to  any  fund  within  its  control,  but  are  payable  out  of  the  puMic 
Treasury  after  review  by  the  accounting  officers,  is  not  a  judicial  power  the  exercise 
of  which  constitutes  the  ap])roval  or  disapproval  a  judicial  det-ermi  nation  of  the  rijihta 
of  the  parties.  A  similar  question,  almost  identical  with  this  in  principle,  was  dis- 
cussed in  the  ca.sc  of  The  United  Stales  v.  Ferreira  (13  Howard,  40),  and  we  nnderatdnd 
the  views  there  expressed  in  the  opinion  of  the  court  to  warrant  the  conclusion  which 
we  have  reached  on  that  point.  (See  also  Gordon^s  CasCy  7  C.  Cls.  R.  1,  and  Langfori* 
Ca»e,  101  U.S.  R., 344.) 

The  statute  having  made  such  accounts,  after  approval  or  disapproval,  subject  to 
revision  by  the  accounting  officers  of  the  Treasury  in  the  ordinary  processes  of  ac- 
counting the  order  of  the  court  is  only  prima  facie  evidence  of  the  amount  daetber«>n 
from  the  United  States.  That  evidence  may  be  rebutted  by  either  party  when  th« 
account  is  reviewed,  either  in  the  Treasury  Department  or  by  this  court,  in  »  *c'' 
brought  upon  it.     (  Fnitid  States  v.  Smithy  1  Woodbury  and  Miuot,  184.) 

We  hold,  therefore,  that  the  claimant's  approved  account  is  not  conclusive  up«'n 
the  defendants,  but  may  be  impeached  for  any  errors  therein  which  appear  from  th^ 
facts  found  by  this  court. 

2.  On  the  part  of  the  defendants  it  is  urged  that  an  error  of  1^07.94  in  the  »«ouot 
k  shown  by  Finding  III,  in  the  approval  by  the  district  court  of  that  sum  formiled^ 
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and  trayel  in  serving  snbpcBnan,  when  the  claimant  was  allowed  and  paid  by  other 
items  of  the  same  account  for  all  the  actual  and  necessary  travt>l  performed  by  him, 
in  the  service  of  said  snbpcenas,  at  the  same  time  with  the  service  of  other  subpceuas 
for  the  United  States,  upon  other  and  different  witnesses  named  therein,  in  other  casea 
in  which  the  United  States  were  parties. 

This  raises  the  question  whether  or  not  a  marshal  having  two  subpoenas  from  the 
same  party  in  different  cases  to  summon  different  witnesses  who  are  found  in  the  same 
placA,  and  all  are  summoned  at  the  same  time,  so  that  the  marshal  travels  over  the 
route  but  once  in  tbe  performance  of  his  duties  in  relation  to  both  subpoenas,  he  is 
entitled  to  mileage  for  travel  twice  over  the  rout-e,  once  for  the  service  of  each. 

On  this  point  opposite  opinions  have  prevailed.  The  Solicitor-General,  Mr.  Phil- 
lips, advised  the  Secretary  of  the  Treasnrj'  that  themarshal  was  entitled  to  allowance 
for  but  one  Jonmey,  the  actual  and  necessary  travel  performed  by  him.  (15  Opin*, 
1(W.)  The  Attorney-General,  Mr.  Devena,  on  tbe  contrary,  advised  the  Secretary  of 
the  Treasury  that  the  marshal  in  such  cases  was  entitled  to  allowance  to  mileage  for 
travel  twice  over  the  route,  once  in  the  service  of  each  subpoena,  and  that  it  made  no 
difference  that  he  actually  and  necessarily  made  butone  journey  for  both.  (160pin.9 
US.) 

The  First  Comptroller  of  the  Treasury,  in  revising  the  account  of  the  claimant  now 
before  ns,  held  that  he  was  entitled  to  mileage  only  for  one  travel  or  journey  in  both 
cases,  and  he  disallowed  all  but  the  actual  and  necessary  travel  performed. 

We  are  of  opinion  that  the  Comptroller  was  right.  The  Revised  Statutes,  section 
829,  provides  as  follows : 

"  For  travel,  in  going  only,  to  serve  any  process,  warrant,  attachment,  or  other  writ, 
including  writs  of  8ubp<Bua  in  civil  or  criminal  cases,  six  cents  a  mile,  to  be  com- 
pute<l  from  the  place  where  the  process  is  returned  to  the  place  of  service  ;  or,  when 
more  than  one  person  is  served  therewith,  to  the  place  of  service  \\  hich  is  most  remote, 
adding  thereto  the  extra  travel  which  is  necessary  to  .siTve  it  on  the  othiTH.  But 
when  more  than  two  writs  of  any  kind  required  to  be  served  iu  behalf  of  the  same 
party  on  the  same  person  might  be  served  at  the  same  time,  the  marshal  shall  be  en- 
titled to  (K>nipensation  for  travel  on  only  two  of  such  writs;  and  to  save  unneoeasary 
expense  it  shall  be  the  duty  of  the  clerk  t4i  insert  the  names  of  as  mauy  witnesses  in 
a  cause  in  such  subpoena  as  convenience  in  serving  the  same  will  permit.^' 

If  this  weie  the  only  provision  on  the  subject  we  might  hold  otherwise,  since  the 
case  now  under  consideration  is  not  one  of  those  in  which  a  marshal  is  prohibited  from 
charging  two  journeys  where  only  one  is  actually  performed.  But  since  the  passage 
of  the  Bevised  Statutes,  and  before  the  claimant's  services  were  rendered,  Congress 
further  limited  the  rights  of  marshals  as  well  as  of  attorneys,  clerks  of  courts,  their 
assistants  and  deputies,  in  their  charges  for  travel,  by  enacting  as  follows: 

June  16, 1{^4,  chapter  285,  section  1,  proviso  in  sixth  paragraph : 

**  Pravidedy  That  only  actnal  traveling  expenses  shall  be  allowed  to  any  person  holding 
employment  or  appointment  under  the  United  States,  and  all  allowances  for  mileage 
and  transportation  in  excess  of  the  amount  actually  paid  are  hereby  declared  illegal, 
and  no  credit  shall  be  allowed  to  any  of  the  disbursing  otUcersof  the  United  States  for 
payment  or  allowances  in  violation  of  this  provision.''  (1  Supplement  to  Rev.  Stat.,  37. ) 

Febmary  22,  1875,  chapter  95 : 

*'Svc.  7.  That  the  proviso  in  the  sixth  paragraph  of  the  act  entitled  'An  act  making 
appropriations  for  the  support  of  the  Army  for  the  fiscal  year  ending  June  thirtieth, 
eighteen  hundred  and  seventy-five,  and  for  other  purposes '  approved  June  sixteenth, 
eighteen  hundred  and  seventy-four,  shall  not  be  construed  to  apply  or  to  have  applied 
to  attorneys,  marshals,  or  clerks  of  courts  of  the  United  States,  their  assistants  or 
deputies.    •    •    • 

"  And  f^om  and  after  the  first  day  of  .January,  1875,  no  such  officer  or  person  shall  be- 
come entitled  to  any  allowance  for  mileage  or  travel  not  actually  and  necessarily  per- 
formed under  the  provisions  of  existing  law.''    (Supplement  to* Rev.  Stat.,  147.) 

This  last  act  does  something  more  than  declare  that  the  proviso  in  the  sixth  para- 
graph of  the  act  of  1874  shall  not  apply  to  attorneys,  marshals,  and  clerks  of  courts^ 
their  asaiatants  or  dep  nties.  It  does  t h  at ,  bu t  instead  of  lea vin  g  the  fees  of  those  offi  cers 
for  tnirel  to  begOTemed  wholly  by  the  provisions  of  the  Revised  Statutes  It  goes  on  to 
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fiirther  regulate  them  by  expressly  eaactiag  that  no  sach  officer  or  person  shall  U- 
oome  entitled  to  any  allowanoe  for  mileage  or  travel  not  actoally  and  necessarily  p«- 
formed  under  the  provisions  of  existing  law. 

In  oar  opinion,  this  latestenactment  of  Congress  was  intended  to  apply  to  jas( nek 
a  case  as  this,  among  others,  and  that  it  effectually  prevents  maFshals  from  charging 
mileage  for  more  than  one  journey^  that  is  for  travel  not  actually  and  necessarily 
performed,  when  they  serve  two  or  more  subpodnasfor  the  same  party  upon  differe&t 
persons  at  the  same  time  and  place,  and  make  but  one  journey  for  the  service  of  both 
or  all. 

How  it  would  be  when  they  serve  subpcenas  for  different  parties  at  the  same  time 
and  in  the  same  manner  we  express  no  opinion,  because  that  question  is  not  iovolved 
in  the  controverHy  now  before  us. 

The  claimant  has,  therefore,  no  cause  of  action  for  his  charges  for  travel  which  th« 
Comptroller  rejected. 

3.  It  is  further  urged  on  the  part  of  the  defendants  that  another  error  of  fljO'^ii 
shown  iu  the  account  by  Finding  IV,  in  the  approval  by  the  district  court  of  that 
sum  for  the  service  of  warrants  of  commitment,  at  $2  each,  under  the  following  pro- 
vision of  the  Revised  Statutes,  section  829,  in  relation  to  marshal's  fees: 

**  For  Rervice  of  any  warrant,  attachment,  summons,  capias,  or  other  writ,  excepi 
execution,  venire,  or  a  summons  of  subpoena  for  a  witness,  two  dollars  for  each  per- 
son on  whom  service  is  made." 

In  support  of  this  objection,  notwithstanding  that  provision  of  the  statute,  it  is 
contended  thar  no  warrants  were  necessary  in  the  cases  in  which  they  were  issurd. 
and  for  the  service  of  which  these  charges  are  made,  that  the  prisoner  should  hare 
been  remanded  on  tlie  order  of  the  court  or  district  attorney,  and  that  each  warrant 
must  be  considered  merely  as  such  order,  for  which  the  marshal  is  prohibited  fn>m 
char«;ing  any  fee,  by  the  terms  of  the  following  provision  of  section  1030  of  the  Re- 
vised Statutes: 

"  No  writ  is  nei;<'Hs;irv  to  brinjj  into  roiirt  any  prisoner  or  person  in  custody,  or  for 
reinjindini;  hini  from  tlie  eonrr  into  cnst^xly ;  but  the  same  shall  be  done  on  the  onit-r 
of  tluwoiiit  or  district  attorney,  for  which  no  fees  shall  be  char^jjed  by  the  clert  «f 

niar.sii.'i]." 

If  this  sretion  a|)[dirH  to  such  eases  as  those  in  which  the  claimant  serve^l  thi^* 
wai  rants  of  cninniii  irient,  if  such  service  wns  a  remanding  of  the  prisoners  into  custMy 
within  (he  meaning  of  that  se(;tion,then  the  objection  is  well  taken  and  the  claim*nt 
cannot  recover.  To  determine  the  question  thus  raised  we  must  critically  codmiKt 
the  exact  cinuni.sfaiices  under  which  the  warrants  were  issued  and  served. 

Perh^onr.  accused  of  crimes  or  oti'enses  were  l>ro)ight  before  a  United  States  coQimi«- 
sioncr  on  warrans  of  arn^st  which  merely  cnumanded  the  marshal  to  apprehead  th^ 
persons  named  and  to  bring  them  forthwith  before  him  at  his  office.  The  conimis- 
eioner,  alter  a  hearing  it  may  ho  assumed,  ordered  the  accused  to  give  bail  for  their 
apijearance  before  (lie  circuit  court  of  the  United  States  for  the  middle  district  of  Ala- 
bauja  o],  a  day  named,  and  in  default  thereof  to  be  committed  until  legally  disch.ir::ed. 
It  was  not  th'ii  snlhcient  merely  to  remand  the  prisoners  into  custody  to  be  heldap»»a 
the  warrants  of  arrest  previonsly  issued.  Those  warrants  had  been  fully  executed 
and  the  object  of  their  is.sMe  had  come  to  an  end. 

A  new  H'jjson  for  the  detention  of  the  accused  persons  had  taken  the  place  of  ibe 
former  one,  to  wit,  the  failing  to  give  bail  for  their  appearance  before  another  triUuDil 
at  a  future  day  named.  Warrants  of  commitment  were,  therefore,  issued  reciting  thf 
facts  and  setting  t>ut  why  the  ])risoners  were  to  be  held  iu  custody,  as  appears  by  the 
form  of  one  of  them,  given  in  full  in  Finding  IV,  and  commanding  the  marshal  tore- 
ce.ive  into  his  custody  the  defendants  named  therein  until  they  should  be  legiUf 
discharged.  This  was  not  a  remandy  bat  a  new  commitment  for  a  default  occarriaf 
after  the  first  arn\st.  It  was  not  one  of  those  cases  mentioned  in  sectiou  1030  of  the 
Revised  Statutes,  where  not  only  the  court,  but  a  district  attorney,  by  a  mew  ord«r, 
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may  oanao  a  penoQ  in  castody  as  a  prisoner  to  be  b^roaght  into  court  or  may  remand 
him  from  the  court  into  custfidy. 

That  section  refers  only  to  cases  where  prisoners  taken  in  and  out  of  court  during 
their  trial,  or  for  some  special  purpose,  are  all  the  time  held  upon  the  original  mittimus 
or  warrant.  In  such  cases  there  is  nio  new  cause  of  commitment,  and,  therefore,  no 
new  warrant  is  necessary.  The  provision  of  the  section  that  a  remand  may  be  mads 
on  the  order  of  the  district  attorney,  shows  very  clearly  that  it  refers  only  to  that 
elaaa  of  cases,  since  the  district  attorney  would  not  be  invested  with  Judicial  power 
to  change  the  terms  of  imprisonment.  To  remand,  as  used  in  relation  to  prisoners,  is 
to  recommit  or  send  back,  and  nothing  more.  It  implies  that  the  t4>rm8  of  imprison- 
ment remain  nnchanged.  It  is  the  proper  method  of  procedure  when  a  prisoner  is 
brought  before  a  judge  on  a  writ  of  habeas  corpus  for  the  purj>ose  of  obtaining  his  lib- 
erty. If  the  judge  finds  there  is  cause  for  detention  he  remandH  him,  to  be  held  as  hs 
stood  committed.  So  it  is  when  an  accused  person,  after  a  partial  hearing,  is  sent 
back  into  custody  to  await  further  proceedings.  (Wharton's,  Bouvier's,  and  Abbott's 
Law  Dictionaries.) 

From  these  views,  it  follows  that  the  claimant  had  a  right  to  charge  |*2  each  for 
service  of  the  warrants  of  commitment  specified  in  his  account,  that  the  items  there- 
for, approved  by  the  district  court  and  disallowed  at  the  Treasury  Department,  were 
oorrrct,  and  that  he  is  entitled  to  recover  the  full  amount  of  those  items* 

Judgment  will  accordingly  he  entered  in  his  favor  for  the  sum  of  $1,028,  and  ns 
more. 


NoTK  BY  THE  First  Comptroller. — The  forojuroing  opinion,  so  far  as  relates  to 
warrants  of  commitment,  was  given  under  a  mlHappreUensiou  of  fart.  On  page  2  it  is 
said:  "The  commisHioner  having  the  defendants  •  •  •  before  him  ordered  them 
to  find  bail  for  tUoir  appearaiico  before  the  circuit  court  of  the  United  States  at  a  day 
certain,  and  they  failed  to  do  so,  the  CominisAionor  issued  a  w.irrant  like  the  follow* 
in^:;,  which  is  a  copy  of  one  of  the  warrants  for  the  service  of  which  the  claimant  mads 
his  charges." 

The  warrant  referred  to  was  not  one  of  those  for  the  service  of  which  a  fee  was  dis- 
allowed. ThiH  is  Nbown  in  the  findings  of  faet :  the  warrant  hears  date  Ootoher'22, 1880, 
nearly /re  months  after  Mr,  Turner  icns  superneded  in  office.  It  was  issued  to  and  served 
by  his  suceensor^  and  ^  fee  for  servintf  it  teas  allowed  to  the  latter. 

Fees  for  serving  warrants  of  commitment  issued  on  failure  of  defendants  to  give 
bail  for  their  appearance  before  a  circuit  or  district  court  have  in  no  case  bt^en  disallowed. 

Tlie  fees  disallowed  in  Marshal  Turner's  accounts  which  are  now  claimed  toere  for 
serving  lemporarii  warrants  of  commitment  if^nued  byeomminHioners  to  hold  prisoners  from  one 
day  to  another  when  examinations  were  pending  before  them. 

A  prisoner  is  arrested  and  brought  before  a  commissioner  in  custody  of  the  marshal. 
The  commissioner  Ih  not  ready  to  go  into  an  exaininatitm  of  the  case,  or  he  gives  it  a 
partial  hearing  and  postpones  the  decision  to  the  nett  dati,  or  name  other  dn*f.  On  failure 
of  the  defendant  to  give  bail  the  commissioner  remands  him  to  the  custody  of'  the  marshal  <• 
detain  him  until  legally  discharged.  Marshal  Turner  alleges  t  hat  in  »uch  case  a  tew^ 
porary  warrant  of  commitment  was  issued  to  him,  for  the  service  of  which  he  is  entitled 
to  a  fee  of  two  dollars.  Tlie  objection  is  that  a  fee  is  prohibited  by  section  1030  of  the  Re- 
vised  Statutes, 

There  was  no  actual  commitment  to  Jail  in  any  case  wherein^  fee  was  disallowed. 

On  the  37th  of  February,  1884,  the  First  Comptroller  addressed  a  letter  to  the  At- 
tomey-Oeneral,  calling  his  attention  to  the  facts  stated,  and  on  his  motion  a  new  trial 
was  granted,  which  resulted  in  the  opinion  of  June  2,  1884,  as  found  in  19  Court  of 
Claims  Report,  629. 

The  opinion  of  the  18th  of  February,  1884,  is  given  herein,  because  it  affirms,  Ib 
principle,  the  practice  which  has  prevailed  in  the  Comptroller's  office. 
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m  THE  MATTER  OF  THE  RIGHT  TO  A  REFUND  UNDER  THE  ACT  OF  JUNE 
26,  1B84  (23  STAT.,  53,  SEC.  26),  OF  "ANY  FINE,  PENALTY,  FORFEIT- 
URE,  EXACTION  OR  CHARGE  ARISING  UNDER  THE  LAWS  RELATING 
TO  VESSELS  OR  SEAMEN."— DINGLEY  ACT  CASE. 


1.  The  Uiiit<jd  States  is  uot  generally  li:iblo  for  mouey  which  it  has  not  received,  but 

which  has  been  tortionsly  or  unljiwfiiUy  collected  by  one  of  its  officers. 

2.  But  n^fnnds  are  made  under  the  act  of  June  26,  1884  (23  Stat.,  53,  sec.  26),  whether 

money  illen;ally  collected  has  been  paid  into  the  Treasury  or  not. 

3.  Said  act  makes  a  permanent  spccitic  appropriation  to  pay  the  refunding  claims 

therein  mentioned. 

The  act  of  June  26,  1884  (23  Stat.,  53),  eutitled  "An  act  to  remove 
certain  burdens  on  the  American  merchant  marine  and  encourage  the 
American  foreign  carrying  trade  and  for  other  purposes,"  and  known 
as  the  ^-Dingley  act,"  provides  as  follows: 

"  8ec.  26.  That  whenever  any  fine,  penalty,  forfeiture,  exaction,  or 
charge  arising  under  the  laws  relating  to  vessels  or  seamen  has  been 
paid  to  any  collector  of  customs  or  consular  officer,  and  application  has 
been  made  within  one  year  from  such  payment  for  the  refunding  or  re- 
mission of  the  same,  the  Secretary  of  the  Treasury,  if  on  investiga- 
tion he  finds  that  such  fine,  penalty,  forfeiture,  exaction,  or  charge  waa 
illegally,  improperly,  or  excessively  imposed,  shall  have  the  power, 
either  before  or  after  the  same  has  been  covered  into  the  Treasury,  to 
refund  so  much  of  such  fine,  penalty,  forfeiture,  exaction,  or  charge  as 
he  may  think  proper,  from  any  moneys  in  the  Treasury  uot  otherwise 
appropiifited." 

The  question  is  submitted  to  the  First  Comptroller  to  decide  whether 
a  claim  for  refunding  a  ''  fine,  penalty,  forfeiture,  exaction,  or  charge 
illegally,  improperly,  or  excessively  imposed,"  can  be  paid,  unless  the 
money  so  illegally  exacted  has  been  paid  into  the  Treasury. 


Decision  by  William  Lawrence,  First  Comptroller. 

The  United  States  is  not  generally  liable  for  money  which  it  has  not 
received,  but  which  has  been  tortiously  or  unlawfully  collected  by  one 
of  its  officers  from  a  private  citizen.  Authorities  in  support  of  thi* 
proposition  are  cited  in  Farrar's  case,  post,  447,  not^.  But  it  is  competent 
for  Congress  to  provide  by  statute  that  money  illegally  collected  by  its 
officers,  but  not  yet  paid  into  the  Treasury,  may  be  refunded.  The  a<.'t 
of  June  26,  1884  (23  Stat.,  53,  sec.  26),  does  expressly  provide  for  the  re- 
funding, in  specified  cases,  of  money  illegally  collected  ;  and  this  is  to 
be  done  ''  either  before  or  after  the  same  money  has  been  covered  into 
the  Treasury."  It  is  to  be  done  "  whenever  "  money  so  illegally  exacted 
*'bas  been  paid  to  any  collector  of  customs  or  consular  officer,  and  ap- 
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plication  has  been  made  within  one  year  from  such  payment  for  the  re- 
funding." The  United  States  looks  to  the  officer,  who  ha«  illepjally  col- 
lected the  nionej',  to  pay  it  into  the  Treasury.  This  act,  which  is  to  l)e 
liberally  construed  in  furtherance  of  its  objects,  makes  a  permanent 
specific  appropriation  for  the  refunding.  Claims  will  be  paid  in  accord- 
ance with  the  principles  stated. 

Treasury  Department, 

First  Comptroller's  Office^  November  29,  1884. 


IN  THE  MATTER  OF  THE  APPLICATION  OF  A  PRIVATE  PERSON  FOR  A 
CERTIFIED  COPY  OF  CERTAIN  RECORDS  AND  FILES  OF  THE  TREASURY 
DEPARTMENT.— CERTIFIED  COPY  CASE. 


1.  A  regulation  of  the  Trcaniiry  Department  provides  that  '*qo  account,  docuiuenty 

or  paper  of  any  kind,  on  file  in  the  Department,  shall  on  any  pccasion  be  with- 
drawn by  agents,  attorneys,  or  other  {lersons. 

2.  The  same  regnlatiou  prescribes  the  conditions  on  which  copies  of  papers  in  th« 

Department  may  be  furnished  to  private  individuals. 

3.  The  form  of  certificate  under  section  S^  of  the  Revised  Statutes  referred  to. 

4.  Officers  of  the  executive  Departments  cannot  generally  be  required  by  subpoena 

duce$  tecum  to  remove  therefrom  any  reconl  or  paper  filed  therein. 

An  application  is  made  by  a  private  person  to  the  First  Comptroller 
for  permission  to  withdraw  certain  papers  filed  in  this  office  relating  to 
a  claim  pending  therein,  or,  if  snch  permission  cannot  be  granted,  for 
copies  thereof. 


Decision  by  William  Lawrence,  First  Comptroller. 

Applications  of  the  character  stated  are  frequent.  It  is  therefore 
deemed  advisable  to  present  in  this  connection  for  general  information  a 
regnlation  of  the  Treasury  Department  on  this  subject  that  has  long 
been  in  force^  and  which  a  blank  circular  letter  of  the  Department  says 
**  must  be  strictly  observed  in  each  and  every  case."  The  regulation  is 
as  follows: 

**No  copy  of  any  paper  shall  be  furnished  to  private  individuals,  ex- 
cept upon  application  to,  and  with  the  previous  written  consent  of,  the 
Secretary,  one  of  the  assistant  secretaries,  the  chief  clerk,  or  the  head 
of  the  proper  Bureau ;  and  no  account,  document,  or  paper  of  any  kind, 
on  file  in  the  Department,  shall  on  any  occasion  be  withdrawn  by  agents, 
attorneys,  or  other  persons.  Upon  application  for  copies  of  papers  on 
file,  or  any  record  of  the  Department,  the  rule  established  in  the  Treas- 
ury order  "dated  October  20, 1830,  must  be  observed,  to  wit:  'Copies  of 
accounts  or  other  papers  on  tile  or  of  record  in  the  Department  are  to 
be  furnished  only  to  such  persons  as  may  be  interested  in  them,  or  at  tlieir 
request;  if  they  relate  to  suits  in  which  the  United  States  are  interested,  I 
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such  copies  must  be  transmitted  to  the  United  States  attorney  having 
charge  of  such  suits,  subject  to  the  inspection  of  the  parties  applying 
for  them  ;  and  when  transmitted  to  the  district  attorneys  they  mast  be 
sent  through  the  solicitor  of  the  Treasury,  that  he  may  be  duly  apprised 
of  all  the  facts  communicated  to  the  opposite  party,'  An  affidavit  show- 
ing the  necesnity  of  copies  must  be  furnished  in  all  cases/' 

Various  provisions  of  the  Revised  Statutes  prescribe  the  mode  of 
authenticating  copies  of  books,  records,  papers,  and  documents  in  the 
executive  Deijartments  and  elsewhere,  and  their  effect  as  evidence. 
Eev.  Stat.,  460,  461,  632,  639,  640,  641,  698,  882-901,  902-908,  997,  lOia 
Many  cases  are  referred  to  under,  or  on  the  margin  of,  these  sections 
illustrative  of  their  meaning  and  effect.  The  form  of  certificate  proper 
to  be  used  under  section  886  of  the  Revised  Statutes  is  learnedly  dis- 
cussed by  Mr.  Justice  llaiian  in  United  States  v.  Pinson,  102  U.S., 
648. 

It  is  understood  that  on  one  occasion  the  Secretary  of  War,  in  answer 
to  a  subpoena  duces  tecum  served  on  him  in  behalf  of  a  private  person^ 
refused  to  produce  in  the  Supreme  Court  of  this  District  records  of  the 
War  Department,  on  the  ground  that  copies  might  be  procured,  and 
that  their  removal  from  their  legal  depository  while  interrnptiug  the 
transaction  of  public  business,  would  imperil  their  safety,  and  in  sore- 
fusing  he  was  sustained  by  the  court.  This  is  evidently  the  correct  rule 
of  law  on  the  subject.  (1  Wharton  on  Evidence,  377 ;  Austin  v.  Evans, 
2  Man.  and  Gr.,  430;  Thoinhill  v.  Thornhill,  2  Jac.  and  W.,  347.)  In 
Barney  t?.  ScJmeider  (9  Wall.  248),  the  court,  referring  to  certain  ap- 
peals made  by  a  party  in  interest,  from  the  ruling  of  the  collector  of 
the  port  ot^Stnv  York  to  the  Secretary  of  the  Treasury,  said: 

**The  papers  showing  this  appeal,  when  tiled  with  the  Secretary,  he- 
came  part  of  the  records  and  archives  of  his  olfice,  and  the  law  is  well 
settled  that  iu  such  case  the  originals  need  not  be  produced  in  any  trial, 
but  that  copies  of  them,  certified  by  the  officer  in  whose  charge  they 
properly  are,  may  be  used  with  the  same  effect  as  the  originals.  If  the 
Govenuiient  needs  these  copies  she  produces  them  when  she  proposes 
to  use  them.  If  any  one  else  wants  to  use  them  the  law  provides  the 
means  by  which  such  copies  can  be  produced.  They  are  the  best  at- 
tainable evidence,  and  must  be  produced,  unless  some  sufficient  reason 
is  shown  for  not  doing  so.  The  Government  is  not  bound  to  furnish 
either  the  originals  or  certified  C'^ms  to  suitors  with  whom  it  is  conteud- 
ing,  unless  upon  demand  at  the  proper  office  [for  certified  copies],  aiwi 
tender  of  the  lawful  fees."     [Such  copies  can  be  furnished.] 

The  permission  now  Jisked,  to  withdraw  papers,  is  refused.  Copi« 
will  be  furnished  when  the  evidence  required  by  the  regnlatioD  on  Uw 
subject  is  submitted. 

Treasuky  Department, 

First  Comptroller's  Office^  December  3,  1884. 
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Df  THE  MATTER  OF  THE  RIGHT  OF  THE  OWNER  OF  LOTS  IN  CHARLES- 
TON,  SOUTH  CAROLINA,  TO  A  REFUND  OF  MONEY  PAID  BY  HIM,  NOVEM- 
BER 21,  1865,  TO  A  DIRECT-TAX  COMMISSIONER  FOR  INTEREST  AT  TEN 
PER  CENTUM  FROM  JULY  1,  1862,  TO  SAID  TIME  OF  PAYMENT,  ON  DI- 
RECT TAXES  ASSESSED  AGAINST  SAID  LOTS.— FARRAR'S  CASE. 


1.  By  force  of  the  act  of  Junn  20,  1874  (l>*  Stat.,  110,  aec.  5),  if  not  without  referoDt* 

to  it,  neither  an  annual  nor  a  *^  permanent  annwiV^  appropriation  is  available  to  pay 
any  claim  except  during  the  fiscal  year  in  which  it  accrued  and  during  two  flaeal 
years  thereaft<tr. 

2.  The  conclusiouH  of  Secretary  Sherman  in  his  letter  of  April  20,  1877  (I  Lawrona^^ 

Compt.  Dec.  App.,  2d  ed.,  Ch.  xiv,  pp.  579-591),  concurred  in. 

3.  The  different  clasBes  of  appropriations  defined. 

4.  When  a  provision  of  the  Revised  Statutes  is  clear  aud  nnequi vocal,  resort  oannot 

he  had  to  the  statute  from  which  it  was  taken  to  ascertain  its  meaning. 

5.  On  general  principles,  the  statute  of  limitations  does  not  run  against  a  oetM  qm 

tru$tf  until  the  trustee  unequivocally  repudiates  the  trust. 

6.  Taylor'B  case  (104  U.  S.,  221)  followed. 

7.  So  far  as  the  Simons'  case  (19  Court  CI.,  629)  may  be  allcge^l  to  hold — if  it  does  so 

hold — that  a  '*  permanent  annaal  appropriation  '^  is  "  a  permanent  appropriation^** 
or  that  under  such  appropriation  moneys  collected  by  agents  of  the  Government 
'*  without  warrant  of  law  •  •  •  shall  always  be  r(*funded  "  by  the  Treasury  De- 
partment, it  does  not  conform  to  the  practice  nor  to  the  construction  of  the  statutes 
adopted  in  the  Treasury  Department.  Said  practice  and  construction  will  be  oon- 
tinued  as  heretofore. 

8.  Construction  given  to  section  2  of  the  deficiency  appropriation  act  of  July  7,  1884 

(23  Stat.,  254). 

9.  Claims  in  certain  canes,  for  tue  payment  of  which  no  appropriation  is  available, 

may  be  allowed  by  the  proper  accounting  officers  and  reported  to  the  Secretary  of 
the  Treasury  to  be  laid  by  him  before  Congress  for  consideration. 

10.  Questions  arising  undrr  the  direct  tax  acts  as  to  interest  on  assossmentd  of  direct 
taxes  may  properly  await  the  decision  of  cases  pending  in  the  courts  on  that  sab- 
ject. 

11.  The  Direct-Tax  case  (second),  antCj  81,  explained. 

12.  Whether  the  surplus  pn)c«^eds  of  direct-tax  sales  mentioned  in  section  36  of  the  aefe 
of  August  5, 1861  (12  Stat.,  304),  should  have  been  only  **  deposited**  in  the  Treasury, 
or  should  have  been,  as  it  was,  "covered ''  into  the  Treasury.     QncBret 

13.  Honey  merely  deposited  but  not  ooveredinto  the  Treasury  may,  withont  an  appro- 
priation for  the  purpose,  be  applied  to  any  purpose  specially  authorized  by  statute. 

14.  Honeys  of  the  Unite<l  States  which  have  not  yet  reached  the  Treasury  may,  by 
anthority  of  a  statute,  be  applied  as  it  may  direct,  even  without  any  formal  appro- 
priation act. 

November  21^  1865,  0.  D.  Farrar,  as  execator  of  S.  S.  Farrar,  paid  to 
W.  D.  Wording,  direct- tax  commissioner,  $225.12,  in  fall  for  taxes  and 
interest  charged  under  the  direct- tax  act  of  June  7, 1862  (12  Stat.,  422) 
on  lots  in  the  city  of  Charleston,  South  Carolina,  to  wit,  on — 

Lou. 
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The  items  of  tax  are  as  ori^ijiually  assessed  without  the  fifty  per  cent, 
penalty  mentioned  in  the  first  section  of  the  act  of  June  7, 18(>2  (12  Stat., 
422).  This  interest  is  computed  at  10  per  cent,  from  July  1,  1862,  to 
November  21,  18(i5. 

September  24,  1870,  the  First  Comptroller,  in  an  opinion  to  the  Secre- 
tary of  the  Treasury,  on  a  claim  for  refunding  direct  taxes,  pen;ilty, 
and  interest,  i)iiid  January  13,  18GG,  on  lands  in  Texas,  held  that  the 
Mty  per  centum  penalty  mentioned  in  the  first  section  of  the  actof  Jn:ie 
7,  18(>2  (12  Stat.,  422),  ''  was  a  fixed  addition  to  the  tax  to  be  paid  in  any 
event,  whether  payment  was  made  within  the  sixty  days  [mentioned  ia 
section  three  of  said  aiit]  or  subsequently  to  their  expiration."  And  he 
held  that ''  this  [ten  per  cent,  mentioned  in  section  7  of  the  act  of  Jane 
7,  18G2  (12  Stat.,  423),  as  amended  by  the  first  section  of  the  act  of  Feb- 
ruary i;,  1863  (12  Stat.,  640),  *  *  *]  was  on  his  original  tLSse^sment 
and  commenced  at  the  date  of  the  President's  proclamation  of  July  1, 
1862"  (12  Stat.,  1266).  • 

*T1h*  opinion  is  as  follows: 

Treasury  Dkpartment,  First  Comptroller's  Office, 

September  'Wk,  1*J70. 
Sir:  1  havt*  to  acknowlodj^e  the  receipt  of  your  letter  of  the  6th  inst.  referring  to 
this  offire  a  letter  of  I  he  Acting  CoinrQissioner  of  Internal  Revenue,  dat«d  July  •V'. 
1870,  relative  to  thn  claim  of  William  J.  Jones  to  have  refunded  to  him  certain  mua- 
eys  paid  to  the  Direct  Tax  Commissioners  as  taxes,  penalty,  interest  and  co^ts,  under 
the  law  relating  to  th(?sc  snhjects. 

It  is  stated  that  Mr.  Jon»'S,  a  resident  of  Texas  and  owner  of  lands  in  Galveston 
County  in  that  State,  paid  to  the  Commissioners  January  13,  1^66 — 

Taxes  asHrssod  on  lauds  valued  at  •JTOj'^iH $197  03 

Penalty,  50  ]>^'r  cent 9^  51 

Interest i^  6h 

Cost^ 38  «2 

Total 42ia* 

The  last  thre<^  itt^ms  of  which  Mr.  Jones  claims  were  illejEjally  exa<;ted  of  him. 

The  act  of  August  5,  l?^6l  [12  Stat., 294  ],  laid  a  tax  of  $20,000,000  upon  the  taxable 
real  <^statc  within  the  United  States,  and  apportioned  it  among  the  several  Si;*t^*. 
Eucii  Statt'  was  authorized  to  assume  the  payment  of  her  portion  of  the  tax  within  a 
sptM'ilied  period,  and  provision  was  made  for  the  collection  of  the  tax  (in  cast*^  wher^ 
the  ])aym('ut  should  not  have  been  assumed)  by  officers  of  the  Unit-ed  States. 

The  act  of  Juno  7,  lrfl)2  [12  Stars.,  422],  "  For  the  collection  of  direct  taxes  in  in- 
surrectionary districts  within  the  Uniied  States,  and  for  other  purposes,*' pro vidr<i 
for  colh'ction  throui^h  the  ai^ency  of  tux  commissioners.  The  second  section  o(  tb  i 
act  HMjiiiriMl  tln>  Pn'sidiMit  ou  or  before  the  first  day  of  July,  18(52,  to  declare  by 
prnclamaiion  [12  Stat.,  12t)()]  what  States  and  parts  of  States  were  in  in9nrrM?ti«»n  , 
and  the  proclamrition  issued  iu  pursuance  thereof  declare<l  the  Stat«  of  Texan  u^  b«» 
in  insurrection,  and  therefore  and  thereafier  the  prorisions  of  that  act  became  and  K■rre^\f 
force  in  that  State. 

Th<'  first  section  [12  Stat.,  422]  [irovided  in  substance,  that,  when  in  any  Stat«»  or 
Territory  or  any  portion  of  <nth(u*  by  reason  of  insurrection  or  rebellion  the  oi*.* 
authority  of  the  United  States  isso  obstructed  that  the  direct  taxes  cannot  be  ati<e-'«fc<*d 
and  collected  under  tlie  ])r()visions  ot*  the  act  of  1861,  the  same  shall  be  app<irtion-d 
npou  all  the  lan«ls  and  lots  of  <;round  subject  to  taxation  in  such  States  and  Tern- 
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September  27,  1870,  the  Secretary  of  the  Treasary,  by  letter  to  the 
Acting  CommissioDer  of  Internal  Bevenae,  concurred  in  the  conclusion 
of  the  Comptroller. 

August,  1882, 0.  D.  Farrar,  by  his  attorney,  addressed  a  communica- 
tion to  the  Secretary  of  the  Treasury,  asking  that  sums  paid  as  interest 
be  refunded  under  section  4  of  the  joint  resolution  of  February  25, 1867, 
14  Stat,  568,  incorporated  in  section  3689,  Rev.  Stat.,  p.  724. 

April  25,  1883,  the  Secretary  of  the  Treasury  referred  a  claim  of  this 
character  to  the  Court  of  Claims,  which  was  decided  in  1884  at  the 
term  of  1883-4,  and  is  reported  as  Simons  v.  United  States,  19  Court 


tories,  and  parts  thereof  respectively.  Each  tract  and  lot  of  land  was  to  be  charged 
with  its  proportion  of  the  original  amount  assessed  apon  the  State  or  Territory  or 
part  thereof,  *'  and  in  addition  thereto  a  penalty  of  fifty  per  oentnm  of  said  tax  shall 
be  charged  thereon" — that  is,  the  tax  was  increased  by  a  penalty  of  fifty  per  cent. 

By  the  third  section  [12  Stat.,  4227it  was  made  lawfol  for  the  owners,  within  sixty 
days  after  the  Commissioners  should  *'  have  fixed  the  amount,  to  pay  the  tax  thus 
charged^  and  the  fourth  section  provided  that  the  title  to  lands,  **  upon  which  said  tax 

as  not  been  paid  as  above  provided  shall  thereupon  become  forfeited  to  the  United 
States." 

Under  these  provisions  of  law  my  opinion  is  that  the  fifty  per  cent,  was  a  fixed 
addition  to  the  tax,  to  be  paid  in  any  event,  whether  payment  was  made  within  the 
sixty  days  or  subsequently  to  their  expiration. 

It  will  be  observed  that  by  section  six  of  the  act  of  June  7,  1862  [12  Stat.,  423],  the 
Commissioners  were  not  to  enter  upon  their  duties  until  the  Commanding  General  of 
the  particular  district  should  have  established  the  military  authority  of  the  United 
States  therein,  and  it  can  hardly  be  assumed  that  Congress  intended  to  permit  the 
payment  of  taxes  that  were  due  to  be  postponed  until  some  time  in  the  indefinite 
future  without  exacting  an  addition  thereto. 

After  the  expiration  of  the  sixty  days  and  prior  to  a  sale  of  the  land  the  owner 
might  pay  the  tax  and  interest  with  the  addition  of  the  fifty  per  cent,  and  the  costs, 
if  any,  connected  with  proceedings  to  sell.  This  interest  [12  Stat.,  640]  I  am  of 
opinion  was  on  the  original  assessment  and  commenced  at  the  date  of  the  President's 
proclamation,  July  1,  ISQ2,  I  come  to  this  conclusion  because  that  date  is  fixed  in 
that  portion  of  section  seven  [12  Stat.,  423,  amended  640]  which  relates  to  redemption 
of  lands  sold,  and  because  moneys  bear  interest  from  the  date  at  which  they  become 
due,  in  the  absence  of  any  declaration  to  the  contrary.  By  the  direct  tax  act  of 
August,  5,  1861,  taxes  were  due  at  that  date— that  is,  July  1,  1862. 

I  return  herewith  the  letter  of  the  Acting  Commissioner  and  the  accompanying 

papers,  and  am 

Very  respectfully,  your  ob't  servant, 

R.  W.  TAYLER, 

Comptrollm'. 
Hon.  Wm.  a.  Richardson, 

Acting  Storetary^  ^o. 

September  27,  1870,  Hon.  George  8.  Boutwell,  Secretary  of  the  Treasury,  trans- 
mitted a  copy  of  this  letter  to  the  Acting  Commissioner  of  Internal  Revenue,  saying 
in  reference  thereto— ''in  the  conclusions  of  which  I  concur," 

For  a  somewhat  different  view  of  this  subject  see  Simons'  case  (19  Court  CI.,  629). 

The  accounts  of  the  direct  tax  oommiHsioner  for  Florida  were  transmitted,  August 
16,  1875,  by  the  Commissioner  of  Internal  Revenue  to  the  Fifth  Auditor.  In  1879  they 
were  recalled  by  said  Commissioner,  and  were  again  receive<l  by  the  Fifth  Auditor 
September  16,  1884,  and  have  not  yet  reached  the  First  Comptroller's  office.  These 
facts  explain  the  delay  in  their  final  settlement. 
29  DEO,  YOL  5 
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t)l.,  629.    When  the  claim  in  the  Simons'  case  was  presented  to  the  Sec- 
retary, and  before  the  reference  to  said  court,  questions  were  raised : 

"  Whether,  if  the  taxes  in  such  cases  were  liable  to  any  interest  at 
all,  it  should  have  been  charged  from  July  1, 1862,  as  above  stated;  or 
from  the  time  the  tax  was  "fixed"  under  section  three  of  the  act  of 
June  7,  1862  (12  Stat.  422);  or  from  the  expiration  of  the  sixty  days 
after  the  tax  was  fixed  as  prescribed  in  said  section ;  or,  lastly,  firom 
the  time  the  lands  were  advertised  for  sale  pursuant  to  section  7  of  the 
same  act  (12  Stat.  423-640)." 

September  18,  1884,  the  Acting  Secretary  of  the  Treasury  trans- 
mitted the  papers  relating  to  said  claim  of  Farrar,  executor,  to  the  Com- 
missioner of  Internal  Revenue, "  for  reference  to  the  accounting  officers.' 

September  29, 1884,  they  were  referred  to  the  Fifth  Auditor,  who,  on 
the  22d  of  October,  1884,  allowed  the  claims  for  $57.12.  The  First  Comp- 
troller is  thus  required  to  decide  whether  payment  shall  be  made. 

Hon.  William  E.  Earle,  for  the  claimant,  submitted  an  argument, 
insisting  that  the  ^^permanent  annuaV^  appropriation  made  by  section 
3689  of  the  Revised  Statutes  ^'  to  refund  to  persons  money  collected  from 
them  without  warrant  of  law,  as  in  payment  of  dues  under  the  direcl 
tax  laws''  is  now  available  to  pay  the  claim  in  this  case,  notwithstand- 
ing the  opinions  of  the  Secretary  of  the  Treasury  of  April  20, 1877  (1 
Lawrence,  Compt.  Dec,  2d  ed.,  App.,  585),  and  December  14, 1877,  (IiL, 
579),  in  which  he  held  that  the  act  of  June  20, 1874  (18  Stat.,  110),  so 
limited  the  use  of  the  '^permanent  annual"  appropriations,  made  by  s^d 
section,  that  the}"^  are  only  available  during  the  fiscal  year  in  which  anj 
claim  payable  therefrom  accrues  and  within  two  fiscal  years  thereafter. 
The  following  is  taken  from  the  argument : 

The  question  here  is,  whether  under  this  decision  of  the  Court  of 
Claims  these  claims  can  be  paid  out  of  the  permanent  annual  appropria- 
tion provided  for  their  payment  in  section  3689  R,  S.,  or  whether  a  spe- 
cial appropriation  must  be  made. 

The  decision  of  the  Secretary  of  the  Treasury  as  to  these  ^'  permanent 
annual  appropriations''  [1  Lawrence,  Compt.  Dec.,  2d  ed.,  App.,  ch.  xiv. 
p.  586J,  would  seem  to  preclude  it,  but  the  decision  of  the  Court  of 
Claims  [Simons'  case,  19  Court  CI.]  would  seem  to  take  it  out  of  hia 
ruling,  and  under  the  special  circumstances  make  it  an  exception  to  th% 
general  rule  laid  down  by  him  as  to  permanent  annual  appropriations. 

The  reasoning  of  the  Court  of  Claims  upon  the  law  makes  this  caa« 
an  exception.  •  •  •  There  was  no  claim  prior  to  the  joint  resolutioa 
of  February  25,  1867.  The  money  had  been  collected,  but  there  was  no 
provision  for  its  return,  and  this  resolution,  therefore,  was  the  origin  of 
the  claim,  legally  considered.  The  work  was  done,  and  Congress  either 
knew  or  regarded  it  most  probable  that  in  collecting  all  of  these  taxes^ 
much  of  it  by  sales  of  property  errors  had  been  unavoidably  committed, 
money  collected  by  mistake  or  "  without  warrant  of  law,''  and  therefore 
money  which  was  "  not  really  taxes,"  which  the  Government  was  bound 
in  common  decency  and  honor  to  return.  Hence  the  resolation  that  il 
should  be  refunded  upon  "  satisfactory  evidence  of  the  illegal  collec- 
tion." Then  to  carry  this  out  and  make  the  relief  complete,  section  36S9 
makes  any  money  in  the  Treasury  not  otherwise  appropriated  appU- 
cable  to  this  payment,  and  adds,  such  <^  appropriation  Bk^  be  deemed 
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a  permaaeat  aaaaal  appropriation."  Now  the  court  says  here  is  an  in- 
dication of  a  policy  of  the  Government,  viz:  That  moneys  collected  by 
the  Government  in  the  name  of  taxes,  but  which  are  really  not  taxes, 
becaase  collected  ^^  withoat  warrant  of  law,"  shall  always  be  refunded, 
and  the  refunding  shall  not  be  dependent  upon  annual  appropriation 
acts."  And  the  court  sa^is  that  ^^  the  intent  of  Congress  is  unquestion- 
able." It  quotes  from  the  Taylor  case  the  expression  from  the  Supreme 
Court  that  ^^  a  construction  consistent  with  good  faith  on  the  part  of  the 
United  States  should  be  given  to  these  statutes." 

•  •••••• 

A  ^^  permanent  annual  appropriation"  contemplates  that  a  liability 
will  accrue  in  the  future  from  time  to  time.  Now  this  is  exactly  the 
case  before  us.  On  February  25, 1867,  Congress  knew  that  in  all  prob- 
ability errors  had  been  committed  in  the  enforcement  of  this  direct 
tax  law;  "that  money  had  been  received  without  warrant  of  law,  as 
in  payment  of  dues  under  it,"  and  Congress  authorized  the  Secretary 
of  the  Treasury  to  "  refund"  it.  Now,  when!  Whenever  satisfactory, 
evidence  was  presented  "  in  each  case."  The  evidence  was  to  be  satis- 
factory, was  to  be  presented  "  in  each  case,"  and  the  law  for  each  case 
was  that  the  refunding  was  to  follow.  Of  course  this  would  be  done 
from  "  time  to  time,"  and  this  very  fact  made  a  permanent  appropriation 
desirable.  Not  *'  in  form  a  permanent  appropriation  "  but  in  fact.  Con- 
gress was  dealing  in  good  faith  in  this  matter.  It  was  a  relief  measure — 
relief  from  the  grec^  of  the  tax-gatherer.  The  law-making  power  of 
a  ^reat  nation  was  remedying  the  hardships  of  war.  A  remedial  statute 
is  to  be  liberally  construed.  To  refund  the  moneys  collected  "  without 
warrant  of  law"  Congress  appropriates  so  much  money  as  may  be  neces- 
sary. As  much — "such  sums  as  may  be  necessary."  That  which  was 
collected  "without  warrant  of  law"  it  must  be  refunded,  and  when  the 
evidence  in  each  case  satisfies  the  Secretary  right  then  there  is  a  "per- 
manent annual  appropriation"  to  pay  it  without  delay.  That  is  what 
Congress  .meant.    No  word  gloss  and  no  policy  can  obscure  it. 

But  the  Secretary's  decision  says  when  one  of  these  claims  "accrues 
it  may  be  paid  from  the  Treasury  subject  to  the  same  general  laws  as 
to  time,  place  and  manner  that  apply  to  other  annual  appropriations.'' 

•  •••••• 

Under  the  act  of  June  20, 1874,  unexpended  balances  of  appropria- 
tions having  remained  on  the  books  "for  two  fiscal  years"  are  covered 
into  the  Treasury,  but  to  hold  that  Congress  meant  this  to  apply  to 
**  permanent  annual  appropriations"  is  to  decide  that  the  law-making 
power  is  ignorant  of  the  meaning  of  one  of  the  simplest  words  in  our 
langoage.  One  of  the  commonest  rules  of  construction  is  that  each 
and  every  word  shall  be  given  force.  Have  "  permanent "  and  "  annual " 
been  synonymous  when  applied  to  appropriations!  Or  is  it  that  in 
connection  with  appropriations  the  term  "permanent"  prefixed  to  "an- 
nual" is  meaningless!  It  would  seem  that  this  decision  holds  that  the 
ose  of  the  term  "permanent"  should  not  give  greater  force  or  take  it 
oat  of  the  general  rules  as  to  "annual  appropriations." 

The  argument  was  hard-pressed  when  after  it  is  admitted  that  '^  from 
the  nature  of  it"  a  permanent  annual  appropriation  could  "not  in 
form"  be  covered  into  the  Treasury,  "fru^  a  claim  ought  not  to  be  paid 
oat  of  it  differently  from  a  current  annual  appropriation." 

Who  says  "ought  not,"  and  by  what  authority  does  he  say  itt  If  its 
nature  prevents  its  being  covered  into  the  Treasury  "in  form,"  what  is 
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the  element  of  that  nature  which  can  prevent  that  being  done  in  form 
which  it  is  impotent  to  prevent  in  fact! 

•  •  •  •  •  •  • 

Section  3689  of  the  Revised  Statutes  is  a  compilation  of  various  stat- 
utes making  "permanent  annual  appropriations." 

The  examination  of  this  long  section  will  coitelnsively  show  that  each 
cla«s  of  claims  therein  provided  for  is  one  accompanied  by  a  moral 
obligation,  and  they  indicate  a  policy  on  the  part  of  the  Government  to 
meet  certain  special  claims  promptly  and  immediately,  without  the 
necessity  of  waiting  for  an  appropriation.  The  very  first  one  is  for  a 
return  of  the  i>roceeds  of  captured  and  abandoned  property  under  the 
a€t  of  March  12, 18G3.  The  next  is  for  the  payment,  on  proper  demand 
and  proof,  of  the  x>roceeds  of  the  personal  estates  of  citizens  who  have 
died  abroad.  The  next  is  to  repay  purchasers  of  lands  at  direct  tax 
sales  who  have  been  evicted  by  failure  of  Government  title.  Another 
is  for  refunding  money  to  purchasers  of  lands  at  direct  tax  sales  where 
the  lands  have  been  redeemed  by  the  original  owners. 

Of  such  nature  is  the  class  of  claims  embraced  in  this  section,  and 
that  permanent  annual  appropriations  can  meet  them  on  productioa  of 
proof  to  the  proper  officer,  indicates  the  purpose  and  policy  of  Congress, 
that  they  are  to  be  met  promptly  and  paid  immediately  on  their  being 
established.    •    •    • 

Now  there  is  nothing  in  the  other  provision  of  the  law  relative  to  ap- 
propriations in  conflict  with  this  view  of  the  intention,  purpose,  and 
policy  of  the  law-making  power,  as  here  indicated. 

Section  3085  (act  of  June  10, 1872)  provides  that  no  special  appropri- 
ation shall  be  available  for  more  than  two  years.  Many  of  these  i>er- 
manent  annual  appropriations  had  been  in  force  for  eight  and  ten  years 
(and  some  very  much  longer),  and  the  absence  of  any  reference  to  them 
in  a  statute  limiting  the  availability  of  another  class  of  appropriations 
is  a  very  strong  argument  for  the  position  that  no  such  construction 
was  to  be  forced  upon  the  class  excluded  on  the  general  principle  of 
inclusio  unius^  exclusio  alterius. 

Section  3090  (July  12,  1870)  provides  that  "all  balances  of  appropri- 
ations contained  in  the  annual  appropriation  bilh  made  specifically  for 
the  service  of  any  fiscal  year  and  remaining  unexpended  at  the  expira- 
tion of  such  fiscal  year"  "shall  be  made  applicable  only  to  the  ex- 
penses of  that  3'ear  and  contracts  properly  made  for  that  year." 

Eere  now  is  a  stJitutory  provision  limiting  the  use  and  applicability 
of  annual  appropriations  and  Congress  is  so  careful  that  its  policy  and 
purpose  as  to  *' permanent  appropriations''  shall  not  be  affected  by  any 
confusion  growing  out  of  it  that  it  specially  provides  that  this  "shall 
not  apply  to  appropriations  known  as  "  permanent"  or  "  indefinite." 

Section  3091,  arranged  in  the  revision  so  as  to  follow  this  immedi- 
ately, is  the  Act  of  June  20,  1874,  and  it  provides  that  "  all  balances  of 
appropriation  which  shall  have  remained  on  the  books  of  the  Treasury 
without  being  drawn  in  the  settlement  of  accounts  for  two  years  fn>m 
the  date  of  the  last  appropriation  made  by  law  "  shall  be  reported  by 
the  Secretary  of  the  Treasury  to  the  proper  Auditor  of  those  accoont^, 
who  shall  report  whether  such  balances  will  be  needed  to  settle  "i>end- 
ing  accounts,''  and  if  not  it  shall  be  carried  into  the  general  treasury, 
&c.,  &c.  '^  But  no  appropriation  for  the  payment  of  interest  or  princi- 
pal of  the  public  debt,  or  to  which  a  longer  duration  is  given  by  InK. 
shall  be  so  treated. 

Singularly  and  inconsistently  enough  this  is  the  very  section  nj>OD 
which  the  honorable  Secretary  in  his  decision  relies  for  authority  to  prac- 
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tically  cover  into  the  Treaaury  *^  permanent  annual  appropriations,"  not 
to  cover  into  the  Treasury  ^'  in  form"  but  to  ^'  treat"  them  as  ^^  annual 
appropriations"  are  treated  by  section  3691.  What  is  to  be  done  with 
the  special  exception  in  this  section  t  Do  the  words  ^' or  to  which  a 
longer  duration  is  given  by  la^^"  mean  nothing!  If  the  word  *^perma- 
neut"  before  ^^  annnal  appropriation"  does  not  give  an  ^^  annual  appro- 
priation" '^  a  longer  duration"  than  one  year,  what  end  was  in  view,  and 
what  purpose  was  accomplished  by  its  use  t  Does  ''  permanent"  mean 
anything? 

Decision  bt  William  Lawbenoe,  First  Comptroller. 

The  argument  in  this  case  assumes  (1)  that  the  direct-tax  commis* 
sioners  had  no  authority  Xo  collect,  as  they  did,  ten  per  cent  interest  on 
the  direct  taxes  asse  sed  against  the  claimant;  (2)  that,  as  a  conse- 
quence, he  is  entitled  to  have  the  sums  paid,  as  interest,  refunded  by  the 
United  States;  and,  (3)  that  the  *< permanent  annual"  appropriation 
made  by  section  3689  of  the  Revised  Statutes  is  now  available  to  pay 
the  claim. 

The  last-named  proposition  will  be  first  considered. 

Section  3689  of  the  Revised  Statutes  provides  that^ 

^^  There  are  appropriated  out  of  any  moneys  in  the  Treasury  not  other- 
wise appropriated,  for  the  purposes  hereinafter  specified,  such  sums  as 
may  be  necessary  for  the  same  respectively;  and  such  appropriations 
shall  be  deemed  permanent  annual  appropriations.    •    •    • 

^<  Refunding  taxes  illegally  collected  under  the  direct  tax  laws: 
'^To  refund  to  persons  money  collected  from  them  without  warrant  of 
law,  as  in  payment  of  dues  under  the  direct- tax  laws." 

The  section  embraces  many  other  subjects  of  appropriation.  The  act 
of  June  20, 1874  (18  Stat.,  110,  sec.  5),  provides  tha^- 

"After  the  first  day  of  July  •  •  •  .  of  each  year  the  Secretary  of 
the  Treasury  shall  cause  all  unexpended  balances  of  appropriations 
which  shall  have  remained  on  the  books  of  the  Treasury  for  two  fiscal 
years  to  be  carried  to  the  surplus  fund  and  covered  into  the  Treasury. 
Provided^  That  this  provision  shall  not  apply  to  (1)  permanent  specific 
appropriations" —    •    •    • 

nor  to  appropriations  for  four  different  objects  mentioned,  thus  making 
five  in  all,  and  then  declares  that — 

"The  appropriations  named  in  this  proviso  AvXl  continue  available 
until  otherwise  ordered  by  Congress." 

It  then  concludes  with  a  pi*ovision  that — 

"The  Secretary  of  the  Treasury  shall  at  the  beginning  of  each  session 
report  to  Congress,  with  his  annual  estimates,  any  balances  of  appro- 
priations for  specific  objects  affected  by  this  section  that  need  to  be  ap* 
propriated."* 

*  This  latter  olAoae  was  repealed  by  section  4  of  the  act  of  June  14,  1878  (20  Stat., 
130),  which  provided  a  different  mode  of  secaring  payment  of  claims  requiring  a  reap- 
propriation.  The  authority  to  employ  the  mode  so  provided  expired  June  14,  1883. 
The  deficiency  act  of  July  7,  1884  (23  Stat.,  254),  contained  a  provision-^ 

That  the  Secretary  of  the  Treasury  shall,  at  the  commencement  of  each  session  of 
Congress,  report  the  amount  due  each  claimant  whose  claim  has  been  allowed  in 
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On  the  20tli  of  April,  1877,  the  Secretary  of  the  Treasury  decided 
that,  by  force  of  this  act,  neither  "annual''  nor  "permanent  annual" 
appropriations  were  available  to  pay  any  claim  except  daring  the  fiscal 
year  in  which  it  accrued  and  during  two  fiscal  years  thereafter.  This 
rule  has  been  uniformly  adhered  to  ever  since.  It  is  unnecessary  to  re- 
peat the  reasons  given  by  the  Secretary  in  support  of  it.  (1  Lawrence, 
Compt.  Dec,  2d  ed.,  App.,  Ch.  xiv,  pp.  579,  585,  591 ;  House  Ex.  Doe. 
No.  27,  45th  Cong.,  2d  session,  January  11,  1878.) 

There  are  three  general  classes  of  appropriations,  (1)  annual,  (2)  per- 
manent annual,  and  (3)  permanent  specific  (Miss.  Cent.  R.  R.  case,  4 
Lawrence,  Compt.  Dec,  554,  566  n.).  Appropriations  of  each  class  may 
be  either  definite  or  indefinite,  that  is,  they  may  respectively  appropriate 
a  definite  fixed  amount  for  any  object  or  class  of  objects,  or  they  may 
appropriate  ''such  sum  [or  sums]  as  may  be  necessary"  for  pari>oses 
specified,  and  thus  make  an  indefinite  appropriation.  The  permanent 
annual  appropriations  made  by  section  3689  of  the  Revised  Statutes  are 
all  indefinite^  but  Congress  could  make  them  definite  by  specifying  a  fixed 
sum  as  apportioned  for  any  object  or  class  of  objects  for  the  service  of 
each  future  fiscal  year.  The  only  difference  between  a  definite  annual 
and  a  definite  permanent  annual  appropriation  is  that  the  former  is  made 
by  an  act  ''for  the  service  of"  one  designated  fiscal  year,  and  the  latter 
by  one  permanent  act  for  the  service  of  each  subsequent  year,  without 
limit  as  to  the  number  of  years.  The  "service  of  a"  designated  year 
means  for  the  payment  of  claims,  the  right  to  payment  of  which  accrues 
in  that  year.  In  the  case  of  appropriations  of  both  these  classes,  the 
fixed  sums  appropriated  for  each  year  would,  by  proper  appropriation 
warrant  (1  Lawrence,  Compt.  Dec,  2d  ed.,  App.,  Ch.  1,  p.  421 — Appro- 
priation Warrant),  be  carried  on  the  books  of  the  Treasury  Department 
to  the  credit  of  the  proper  appropriation,  and  any  unexpended  balance 
would,  in  express  terms,  be  subject  to  the  "covering  in"  provisions  of 
the  act  of  June  20,  1874,  18  Stat.,  110  (1  Lawrence,  Compt.  Dec,  2d  ed., 
App.,  Ch.  1,  p.  421 — Appropriation  Surplus  Warrant).  Literally,  there 
can  be  no  fixed  sum,  as  an  unexpended  balance,  under  either  an  indefinite 
annual,  or  indefinite  permanent  annual,  appropriation,  which  can  be  in^^i^ 
covered  into  the  Treasury  by  appropriation  surplus  warrant.  Bat  it 
does  not  follow  that  an  indefinite  annual  appropriation  is  available,  like 
a  permanent  specific  appropriation,  for  an  unlimited  period  of  time.  All 
annual  appropriations  are,  in  terms,  "  for  the  service  of"  a  designated 
fiscal  year.  To  hold  either  a  definite  or  an  indefinite  annual  appropria* 
tion  available  for  an  unlimited  time  would  disregard  the  terms  of  the 


^hole  or  in  part  to  the  Speaker  of  the  House  of  Representatives  and  the  presdisj: 
officer  of  the  Senate,  who  shall  lay  the  same  before  their  respective  Hoasee  for  con* 
sideration.  And  hereafter  all  estimatesof  appropriations  and  estimates  of  deficiencies 
in  appropriations  intended  for  the  conHideration  and  seeking  the  action  of  any  of  the 
oommitteeH  of  Congress  shall  be  transmitted  to  Congress  through  the  Secretary  of  the 
Treasury,  and  in  no  other  manner;  and  the  said  Secretary  shall  first  cause  theVanii^  tA 
be^  properly  classified,  compiled,  indexed,  and  printed^  under  the  sapervisioD  <»€  tb* 
chief  of  the  division  of  warrants,  estimates,  and  appropriations  of  his  Department. 
See  Five-Year  Claims'  case,  4  Lawrence,  Compt.  Dec,  252,  and  note. 
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Btatate  making  it,  confound  all  distinction  between  such  appropriation 
and  one  pemuinent  specific  in  character,  and  reverse  the  usages  of  the 
Department.  Hence  the  fact  that  there  can  be  no  '< surplus"  under  an 
indefinite  annual  appropriation  does  not  take  from  it  its  character  as 
an  annual  appropriation,  which,  by  force  of  the  act  of  June  20,  1874,  is 
only  available  for  three  fiscal  years.  And,  for  the  same  reasons j  an  in- 
definite permanent  annual  appropriation  is  only  available  for  a  like 
period.  The  only  difference  between  an  indefinite  annfialj  and  an  indefl- 
nite  permanent  annual^  appropriation  is  one  of  form  in  the  manner  of 
making  it, — the  former  is  by  an  act  ^'for  the  service  of  a  designated 
year,  the  latter  is  by  an  act  for  the  annual  service  of  each  subsequent 
and  successive  year.  This  view  has  been  sanctioned  by  usage,  in  report- 
ing  to  Congress  under  the  act  of  June  14, 1878  (20  Stat,  130),  the  amount 
allowed  by  the  accounting  officers  as  due  to  claimants,  on  claims  arising 
under  <^ permanent  annual"  appropriations,  not  paid  in  the  year  in 
which  they  accrued,  nor  for  two  fiscal  years  thereafter.  And  Congress 
has  annually  given  its  sanction  to  this  construction  by  making  appro- 
priations to  pay  claims  so  allowed.  (Deficiency  act,  August  5, 1882 — ^22 
Stat,  275 ;  act  March  3, 1883—22  Stat.,  594). 

The  act  of  June  20, 1874,  by  making  five  specific  exceptions  to  its  ^^  cov- 
ering in"  provision,  by  inference,  excludes  all  other  exceptions,  upon  the 
maxim  cited  by  counsel  in  argument,  inelusio  uniiu  exclusio  alterius. 
(Broom,  Legal  Max.,  651.)  ^^Permanent  specific^  appropriations  are  ex- 
cepted: annual  and  permanent  annual  are  not  so  excepted — Whence  the 
latter  two  are  included  by  the  '' covering  in"  provision.  It  is  very  evi- 
dent that  the  gewral  purpose  of  the  act  is  to  prohibit  the  payment  of 
all  claims  except  those  of  the  five  excepted  classes  when  two  years  have 
elapsed  after  the  fiscal  year  in  which  the  right  to  payment  accrued,  un- 
less thereafter  authorized  by  Congress.  This  purpose  is  manifested  in 
the  several  provisions  x>ointing  out  the  mode  of  securing  the  payment 
of  such  claims. 

The  argument  in  this  case  seems  to  assume  that  the  Joint  Resolution 
of  February  25, 1867  (14  Stat,  568,  sec.  4),  makes  a  <^  permanent  spe- 
cific" appropriation  for  the  payment  of  claims  of  the  class  now  in  ques* 
tion,  and  that  it  is  thus  excepted  from  the  << covering  in"  provision  of 
the  act  of  June  20, 1874  (18  Stat,  110).    Said  Joint  Resolution  provides : 

'^  That  the  Secretary  of  the  Treasury  shall  be  authorized  to  refund  to 
persons  from  whom  money  has  been,  received  without  warrant  of  law, 
as  in  payment  of  dues  under  the  direct-tax  laws,  the  sums  so  illegally 
collected;  such  refunding  to  be  ordered  on  the  presentation,  in  each 
case,  of  satisfactory  evidence  of  the  illegal  collection." 

By  the  ordinary  rules  of  construction,  this  does  not  make  an  appro- 
priation  at  aU,  but  only  ffives  the  authority  to  allow  claimSj  and  pay 
when  the  proper  appropriation  might  thereafter  be  made.  This  may 
be  inferred  from  the  analogy  of  other  acts.  See  and  compare  act  of 
March  3, 1883  (22  Stat,  595),  with  the  act  of  August  5, 1861  (12  Stat^ 
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294,  304,  sec.  36);  Tax  Surplus  case,  (5  Lawreuce,  Compt.  Dec.,  60); 
Direct-Tax  case,  (3  Lawrence,  Compt.  Dec,  331,  345). 

The  money  alleged  in  this  case  to  have  been  collected  ''  without  war- 
rant of  law^  was  absolutely  cocered  into  the  Treasury  by  oavering  tear- 
'^anU  ( 1  Lawrence,  Compt.  Dec,  2d  ed.,  App.,  419.)  The  money  was  not, 
and  could  not  have  been,  merely  ^'deposited^  in  the  Treasuiy,  iu  the  mode 
perhaps  contemplated  by  section  36  of  the  direct-tax  act  of  August  5i 
1861  (12  Stat.,  304),  as  to  surplus  proceeds  of  direct-tax  sales,  and  there- 
fore, in  such  case,  to  be  paid  out  without  an  appropriation  as  in  some 
similar  cases.  (Sanborn's  case,  3  Lawrence,  Compt.  Dec,  207  n;  United 
States  V.  Taylor,  104  TJ.  S.,  221.) 

Before  money  could  be  refunded  under  the  Joint  Resolution  of  Jane 
20,  1874,  as  it  originally  stood  in  the  statutes,  an  appropriation  for  the 
purpose  was  necessary,  but  as  transplanted  into  the  Revised  Statutes, 
the  appropriation  is  made  subject  to  the  covering  iu  provision  of  the 
act  of  June  20,  1874— (18  Stat,  110). 

And  this  principle  has  been  applied  in  other  cases.  (Canal  case,  1 
Lawrence,  Compt.  Dec,  141 ;  Bundy's  case,  /d.,  184.) 

If  the  Joint  Resolution  could  be  construed  as  making  any  appropria- 
tion it  is,  upon  ordinary  definitions,  certainly  by  its  terms  permanent  spe- 
cific. But  it  is  carried  into  section  3689  of  the  Revised  Statutes  as  ^^per- 
manent annuaV'  And  the  provision  as  found  in  this  section  determines 
its  character  wholly  without  reference  to  the  Joint  Resolution  from  which 
it  was  taken.     (Edmund's  case,  2  Lawrence,  Compt.  Dec,  528.) 

It  may  be  said  that  section  3689  of  the  Revised  Statutes  must  be 
deemed  to  make  an  appropriation  available  for  the  payment  of  this  claim, 
or  the  provision  thereof  on  this  subject  will  be  without  any  purpose  or 
eifect,  since  claims  of  this  class  had  accrued  more  than  three  fiscal  years 
prior  to  the  date  of  the  Revision.  But  the  answer  to  this  is  plain.  The 
Revision  was  approved  June  22, 1874.  (United  States  v.  Joadon,  2  Low- 
ell, Dist.  C,  537.)  It  includes  "  the  statutes  of  the  United  States,  gen- 
eral and  permanent  in  their  nature,  in  force  on  the  1st  day  of  December, 
1873.'^  (Rev.  Stat.,  5595.)  It  was  therefore  necessary  to  insert  all  snch 
statutes,  including  those  making  permanent  annual  appropriations  for 
all  purposes,  whether  appropriations  so  made  as  to  past  claims  remaiued 
available  to  make  present  payment  or  not.  The  question  whether  the 
appropriation  made  in  this  class  of  cases  by  the  Joint  Resolution  of  Feb- 
ruary 25,  1807  (14  Stat.,  508,  sec  4 ;  Rev.  Stat.,  3689),  was  available  up 
to  the  time  the  Revision  wi\s  adopted,  or  even  for  a  time  since  (Rev, 
Stat.,  3685,  3690,  3091),  is  not  now  material.  If  not  so  available,  it  was 
still  proper  as  a  part  of  the  Revision,  in  order  that  estimates  for  appro- 
priations might  be  transmitted  to  Congress  to  pay  claims  for  which  no 
available  appropriation  existed.  (Five- Year  Claims'  case,  4  Lawrence, 
Compt.  Dec,  253.)  But,  whatever  was  the  state  of  the  law  up  to  June 
20,  1874,  the  act  of  that  date  (18  Stat.,  110,  sec  6)  rendered  all  previous 
appropriations,  which  had  stood  unexpended  for  two  fiscal  years  prior 
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to  Jaly  1, 1874,  unavailable,  except  as  in  said  act  specially  excepted. 
And  after  the  act  of  Jnne  14, 1878  (20  Stat.,  130),  claims  for  the  payment 
of  which  an  appropriation  had  ceased  to  be  available  could  be  considered 
by  accounting  officers  as  ^'claims  under  appropriations  the  balances  of 
which  have  been  [theoretically]  exhausted"  or  in  like  manner  *<  carried 
to  the  surplus  fund."  The  provisions  for  permanent  annual  appropria- 
tions were  properly  inserted  in  the  Revision  as  applicable  to  claims  aris- 
ing infuturo.  To  hold  that  the  appropriation  made  by  section  3689  to 
refund  "  money  collected  without  warrant  of  law,"  is  absolutely  perma- 
nent and  applies  now  to  claims  which  accrued  more  than  three  fiscal 
years  previously,  would  give  a  like  character  to  all  the  appropriations 
made  by  that  section  and  thus  defeat  the  whole  policy  of  the  act  of  June 
14,  1878. 

The  argument  in  this  case  cites  the  Taylor  case  (104  U.  S.,  221 ;  s.  o., 
14  Gt.  Gl.,  339)  in  support  of  the  position  that  the  appropriation  made 
by  section  3689  of  the  Revised  Statutes  is  now  available.  But  that  case 
sustains  no  such  proposition.  Section  36  of  the  direct-tax  act  of  August 
5,  1861  (12  Stat.,  292, 304),  provides  that  in  cases  of  sales  of  real  estate 
under  that  act — 

'^  The  surplus  of  the  proceeds  of  the  sale,  after  satisfying  the  tax,  costs, 
charges,  and  commissions,  shall  be  paid  to  the  owner  of  the  property, 
or  his  legal  representatives,  or  if  he  or  they  cannot  be  found,  or  refuse 
to  receive  the  same,  then  such  surplus  shall  be  deposited  in  the  Treas- 
ury of  the  United  States,  to  be  there  held  for  the  use  of  the  owner  or  his 
legal  representatives,  until  he  or  they  shall  make  application  therefor  to 
the  Secretary  of  the  Treasury^  who,  upon  such  application,  shall  by  war- 
rant on  the  Treasury,  cause  the  same  to  be  paid  to  the  applicant." 

The  Supreme  Gourt  simply  decided  (1)  that  this  provision  was  not 
repealed  by  the  act  of  June  7, 1862  (12  Stat.,  422),  and  (2)  that  an  action 
in  the  Gourt  of  Glaims  for  such  surplus  proceeds  was  not  barred  by  the 
Bix  years'  limitation  of  section  1069  of  the  Revised  Statutes.  This  lat- 
ter point  was  so  decided  on  the  ground  that  section  36  above  mentioned' 
by  declaring  that  '<  surplus  [proceeds  of  sales]  shall  be  deposited  in  the 
Treasury  •  •  •  there  to  be  held  for  the  use  of  the  owner  "  constituted 
the  United  States  a  trusted  of  the  fund^  and  that  the  statute  of  limita 
tionsdoes  not  run  against  the  cestui  que  trust  until  the  '^  trustee  unequivo- 
cally repudiates  the  trust  and  claims  to  hold  the  estate  as  his  own."  This 
principle,  as  applied  to  statutes  of  limitation,  is  well  settled  and  well 
understood.  ( Angell  on  Limitations,  167, 468.)  The  question  so  decided 
related  to  the  right  of  the  Court  of  Claims  to  entertain  an  action,  not  to 
the  existence  of  an  appropriation  available  by  the  action  of  the  Treasury 
Department,  or  to  the  duty  of  the  Secretary  to  grant  a  warrant  for  pay- 
ment thereunder.  This  latter  point  was  not  alluded  to  or  touched.  It 
is  difficult  to  perceive  how  the  latter  question  could  arise  in  Gourt.    An 

*  The  tnut  is  like  that  created  by  the  Captured  and  Abandoned  Property  Act  of 
March  12, 1863  (12  Stat.,  820,  sec.  3).  "  The  Govemment  is  a  tmstee."  (United  States 
V.  Paddlefordi  9  WaU.,  543 ;  Haycraft's  case,  22  Wall.,  81 ;    s.  c,  8  Ct.  Qi.,  483). 
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action  in  the  Court  of  Claims  only  asserts  the  right  of  a  claimant  to  a 
judgment.  The  construction  which  executive  officers  place  on  appro- 
priation acts,  and  the  practice  authorized  in  their  respective  depart- 
ments, are  generally  respected  and  adopted  by  courts.  (3  Lawrence, 
Compt.  Dec,  Introd.,  xxv,  note.  It  is  true  the  court  did,  in  the  Taylor 
case,  say,  in  support  of  the  continued  existence  of  the  trust  therein  men- 
tioned, that — 

"  This  section  [36  of  the  Act  of  August  6, 1861]  limits  no  time  within 
which  application  must  be  made  for  the  proceeds  of  the  sale.  The  Sec- 
retary of  the  Treasury  was  not  authorized  to  fix  such  limit.  It  was  his 
duty,  whenever  the  owner  of  the  land,  or  his  legal  representatives, 
should  apply  for  the  money,  to  draw  a  warrant  therefor  without  regard 
to  the  period  which  had  elapsed  since  the  sale,^ 

This  is  said  as  a  prop  to  the  proposition  that  the  statute  of  limitationB 
does  not  generally  run  against  a  cestui  que  trtist^  and  not  as  ekfoundation 
reason  for  it,  nor  as  necessary  to  its  support.  This  prop^  standing  alone^ 
does  not  support  the  proposition.  The  proposition  is  true  without  any 
collateral  support — without  any  additional  evidence  that  Congress  intended 
payment  to  be  made  even  beyond  six  years.  If  Congress  had,  in  fact^ 
made  a  <'  permanent  specific  appropriation"  for  the  payment  of  this  class 
of  claims,  tliat  would  require  the  Secretary  of  the  Treasury^  whenever  a 
claimant  "should  apply  for  the  money,  to  draw  a  warrant  therefor.'' 
But  a  statute,  giving  a  claimant  a  right  to  a^h  payment  of  the  Secretary 
at  any  timcj  does  not  seem  to  give  a  right  to  sue  in  the  Court  of  Claims 
at  any  time,  in  the  face  of  a  statute  barring  suits  in  six  years,  (Ellis'  case, 
ante,  405 ;  State  v.  Humphreys,  25  Ohio  St.,  520.)  The  Taylor  case  only  de- 
cides that  "the  period  which  had  elapsed  since  the  sale"  did  not  affect 
the  authority  to  grant  a  warrant  for  payment.  And  this  is  plainly  t^e 
effect  of  what  is  said.  It  is  not  said  that  the  Secretary  is  required  to 
draw  a  warrant  without  regard  to  the  existence  of  an  appropriation.  This 
subject  is  generally  regulated  by  section  248  of  the  Revised  Statutes, 
which  limits  the  authority  of  the  Secretary  to  grant  warrants  for  pay- 
ment "in  pursuance  of  appropriations  by  law."  The  Attorney-General 
has  said  that  "  if  he  [the  Secretary]  grant  a  warrant  not  in  pursuance 
of  an  appropriation  by  law,  he  violates  his  duty,  and  is  resx>onsible  for 
it."  (5  Op.  Att.-Gen.,  641.)  The  a<5t  of  August  5,  1861  (12  Stat,  292, 
304,  sec.  36),  makes  no  appropriation  to  pay  claimants  of  surplus  pro- 
ceeds. No  part  of  the  act  is  incorporated  in  the  Revised  Statutes,  as 
appropriating  money.  No  payments  were  in  fact  made  until  the  act  of 
March  3,  1883  (22  Stat.,  595),  made  an  appropriation  for  that  purpose.* 


*The  money  collected  from  direct-tax  sales  including  the  "surplns  of  the  proeeedf 
of"  sales  "  after  satisfying  the  tax,  costs,  charges  and  commissions,''  (act  Augast  &» 
1861,  sec.  36;  12  Stat.,  304)  was  all  actually  ^^ covered"  into  the  Treasary  by  ooraimf 
warrant.  If  the questiou  were  res  integra^  in  the  Treasury  Department,  there  is  gronnd 
for  supposing  that  the  "surplus"  of  the  proceeds  of  direot-tax  sales  aboald  mot  hav« 
been  covered  into  the  Treasury,  but  should  have  been,  as  section  36  of  said  act  of  1*^1 
declares,  "  deposited  iu  the  Treasury  of  the  United  States,  there  to  be  held  for  the  n«  of 
the  owner,"  to  be  paid  to  him  whenever  he  should  make  application  therefor.     Similtf 
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The  SimofM?  case  (19  Oonrt  of  Olaims,  629)  is  cited  in  argament  to  show 
that  the  appropriation  made  by  section  3689  of  the  Bevised  Statutes  is 
now  available  in  this  case.  That  case  is  understood  to  be,  in  brief,  as 
follows :  May  6,  1865,  under  the  direct-tax  acts  of  August  5, 1861  (12 
Stat.,  292-294),  June  7, 1862  (12  Stat.,  423),  and  of  February  6, 1883 
(12  Stat,  640),  the  direct- tax  commissioners  for  South  Carolina  received 
of  William  Lucas  for  John  H.  Simons  the  direct  tax  assessed  on  lot  6, 
Lynch  street,  Charleston,  with  an  addition  of  $40.80  for  10  per  centum  per 
annum  interest  thereon  from  July  1, 1862,  the  date  of  the  President's 
proclamation  (12  Stat,  1266).  August  23,  1882,  Simons  applied  to  the 
Treasury  Department  to  refund  said  $40.80,  and  the  claim  was  referred 
to  the  Court  of  Claims  under  section  1063  of  the  Bevised  Statutes,  with 
an  agreement  that  the  reference  should  not  waive  the  six  years'  limita- 


iepotiU  hftTe  been  sometimes  made  nnder  other  statates.  (Sanborn's  case,  3  Law- 
rence, Compt.  Dec.,  207,  «.)  And  payments  are  sometimes  made  from  money  of  the 
United  States  before  it  has  reached  the  Treasury.  (Act  July  1,  1862—12  8tat.,  488; 
United  States  v,  Flanders— 112  U.  S.,  not  yet  published.)  And  this  riew  seems  to 
hftve  been  entertained  in  United  States  v.  Taylor  (104  U.  S.,  221),  in  which  it  was  said 
it  was  the  duty  of  the  Secretary  of  the  Treasury  **  whenever  the  owner  of  the  land 
[sold  at  a  direct-tax  sale],  or  his  legal  representatives,  should  apply  for  the  money,  to 
draw  a  warrant  therefor.''  This  may  weU  be  supposed  to  be  the  correct  view,  if  the 
aorplns  proceeds  had  been  simply  ' '  deposited  "  in  the  Treasury.  This  was  the  view  in- 
tended to  be  presented  in  Direct-Tax  case  (second)  ante,  81.  But  the  principles  stated 
as  to  money  simply  "  depoHted*'  in  the  Treasnry  and  the  language  above  quoted  from 
the  opinion  in  United  States  «.  Taylor  have  no  application  to  ike  quottion  ari$ing  on  a 
oiaim  for  refunding  the  10  per  centum  now  in  question,  since  no  statute  authorized  it  to  be 
"  deposited"  in  the  Treasury  to  await  the  demand  of  a  claimant.  The  reaeon  on  which 
the  language  quoted  from  the  Taylor  case  rested,  therefore,  does  not  exist  in  the  case 
of  a  claim  for  refunding  said  10  per  centum. 

Moat  of  the  revenues  of  the  Post-Offloe  Department  are  not  actually  deposited  in 
the  Treasury,  and  none  of  them  are  ", covered"  by  warrant  of  the  Secretary  of  the 
Treasury  to  the  debit  of  the  Treasurer  on  his  general  account  with  the  Ck>vemment 
(Bev.  Stat.,  408,  3617). 

Moneys  actually  deposited  with  the  Treasurer  and  assistant  treasurers  on  post-office 
Account,  do  not  go  into  the  general  fund  of  the  Government,  but  are  kept  euhjeot  to 
Iks  eontrol  of  the  Foetmaeter- General  (Bev.  Stat.,  396,  406).  As  all  the  revenues  of  the 
Post-Office  Department  are  used,  when  collected,  in  defhiying  the  expenses  of  the 
postal  service  (Bev.  Stat.,  3861),  those  expenses  are  not  paid  by  warrants  of  the  Sec- 
retary of  the  Treasury  (Rev.  Stat.,  395). 

In  this  respect  the  Post-Offloe  Department  differs  from  all  other  Departments  of  the 
(Sovemment. 

Its  receipts  and  expenditures  do  not  enter  into  the  general  account  which  the  Treas- 
mrer  renders  to  the  First  Auditor  of  the  Treasury,  to  be  audited  and  a^asted  by  the 
latter  officer  and  the  First  Comptroller  (Rev.  Stat.,  3642).  But  the  Treasurer  renders 
a  quarterly  account  of  them  to  the  Auditor  of  the  Treasury  for  the  Post-Offlce  De- 
partment, and  the  latter  officer  transmits  quarterly  statements  of  the  postal  receipts 
and  expenses  to  the  Secretary  of  the  Treasury  (Rev.  Stat.,  277 ;  1  Lawrence,  Compt. 
Dec.,  Introd.,  ix).  The  postal  revenues,  however,  are  regularly  appropriated  by  Con- 
gress ''for  the  service  of  the  Post-Offlce  Department",  and  a  well-devised  system  of 
disbursing  them  is  in  operation  (Mississippi  Central  Railroad  Co's  case,  4  Lawrence^ 
Compt.  Dec.,  553;  Grigg's  Appeal,  ante,  237). 
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tion  of  section  1069.    The  Joint  Resolution  of  February  25,  1867  (14 
Stat.,  568,  sec.  4),  provides : 

"  That  the  Secretary  of  the  Treasury  shall  be  authorized  to  refund  to 
persons  from  whom  money  has  been  received  without  warrant  of  law,  as 
in  payment  of  dues  under  the  direct-tax  laws,  the  sums  so  illegally  col- 
lected; such  refunding  to  be  ordered  on  the  presentation,  iu  each  case, 
of  satisfactory  evidence  of  the  illegal  collection.'' 

This  is  carried  into  the  permanent  annual  appropriation  made  by  sec- 
tion 3689  of  the  Revised  Statutes,  by  which  necessary  sums  are  appro- 
propriated :  "  To  refund  to  persons  money  collected  from  them  without 
warrant  of  law,  as  in  payment  of  dues  under  the  direct  tax  laws."  The 
court  held  that  said  sum  of  $40.80  was  '^  collected  without  warrant  of 
law,"  that  the  claim  was  not  barred  by  the  six  years'  limitationj  and  judg- 
ment was  rendered  for  the  claimant.  No  question  was  or  could  be  de- 
cided  as  to  the  availability  of  any  appropriation  or  the  duty  of  tJ^e  Treas- 
ury Department  thereunder.  The  court  after  quoting  the  provision  of 
section  3689  of  the  Revised  Statutes  for  refunding  money  collected  with- 
out warrant  of  law,"  did  say : 

"  The  claim,  therefore,  is  one  for  which  the  law  provides  a  permanent 
appropriation,  and  concerning  which  the  Revised  Statutes  in  effect  de- 
clare the  policy  of  the  (government  to  be:  That  moneys  collected  by  its 
agents  under  the  direct-tax  laws,  which  are  not  really  taxes,  that  is  to 
say,  which  were  '  collected  without  warrant  of  law,'  shall  always  he  re- 
funded, and  the  refunding  shall  not  be  dependent  npon  annual  appro- 
priation acts.  Thus  far  the  policy  of  the  Government  is  clear,  and  the 
intent  of  Congress  unquestionable." 

The  argument  submitted  for  the  claimant  in  the  case  now  under  con- 
sideration insists  that  this  opinion  of  the  Court  of  Claims  '*  would  seem 
to  take  it  [this  case]  out  of  his  [Secretary  Sherman's]  ruling"  [of  April 
20,  1877,  1  Lawrence,  Compt.  Dec,  App.,  ch.  xiv,  p.  585].  It  does  not 
appear  that  this  ruling  or  the  Treasury  Department  practice  under  it^ 
was  called  to  the  attention  of,  or  considered  by  the  Court  of  Claims. 
The  court  does  say  "  the  claim  is  one  for  which  the  law  provides  a  per- 
manent appropriation^''  and  following  this  the  court  quotes  an  expression 
from  Taylor's  case  that  "  whenever  the  owner  of  lands  •  •  •  should 
apply  for  the  money,  it  was  the  duty  of  the  Secretary  to  draw  his  war- 
rant therefor,"  &c.  This  expression  has  been  considered  above.  The 
exact  purpose  of  the  language  so  used  and  quoted  by  the  Court  of 
Claims  is  not  tully  comprehended.  The  opinion  gives  reasons  why  the 
8t<atute  of  limitations  did  not  apply  in  that  case. 

1.  If  the  language  so  used  and  quoted  was  intended  as  a  reason  why 
the  statute  of  limitations  did  not  apply,  then  it  would  seem  for  the  same 
reason  that  the  limitation  would  not  apply  in  any  of  the  numerous  cases 
arising  under  '^  permanent  annual  appropriations,"  nor  under  permanent 
specific  appropriations,  Rev.  Stat.,  2d  ed.,  3689,  pp.  724-728.  And  this 
position  would  seem  to  imply  that  a  statute  making  a  permanent  appro- 
priation designed  to  give  power  to  the  Treasury  Department  to  make  pay- 
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ment  for  an  indefiDite  period  coald  extend  indefinitely  the  powers  of  the 
Court  of  ClaimSj  that  is,  engraft  exceptions  on  the  statute  of  limitations 
for  said  court.  This  would  relieve  a  large  number  of  oases  from  the 
limitation.  There  is  no  general  statute  of  limitations  as  to  the  allowance 
of  claims  by  accounting  officers,  as  there  is  for  the  Court  of  Claims,  but 
the  power  of  the  former  to  allow  claims  does  not  make  appropriations 
indefinitely  available  for  payment.  But  whatever  efiect,  if  any,  the  so- 
called  ^'permanent  [annual]  appropriation"  mentioned  may  have  had 
as  to  the  limitation  in  the  Court  of  Claims — which  is  a  question  for  that 
court  and  not  for  the  Comptroller— -it  cannot  now  be  construed  as  avail* 
able  to  make  payment  in  this  case.  Nor  is  there  anything  to  show  that 
such  appropriation  is  now  available.* 


*  I.  It  would  seem  that  the  Simons'  case  did  not  have  the  element  of  trust  to  relieve 
it  of  the  limitation  as  did  the  Taylor  case  (104  U.  S.,  216).  Hence,  this  latter  case  on 
this  point  would  seem  not  applicable  to  the  Simons'  case. 

II.  One  ground  at  least  of  holding  **  the  limitation  not  applicable  as  stated  in  the 
Simons'  case  is  that  in  such  cases  the  claimants  [from  whom  the  10  per  cent,  on 
direct  tax  was  prior  to  1867  collected]  '  without  warrant  of  law,'  were  without  right 
or  remedy  till  the  Joint  resolution  of  1867  [14  Stat.,  568,  sec.  4]  came  in  to  give  them 
both,'' and  that  under  that  resolution  ''each  eUUm  accrued'^  not  until  its  ** presentation 
to  the  Secretary  of  the  Treasury." 

1.  On  general  legal  principles  a  party  from  whom  money  is  collected  without  warrant 
of  law  has  without  express  statute  a  right  to  reclaim  it  as  upon  contract  implied  even 
if  collected  under  color  of  a  statute  or  regulation  of  a  Department  (2  Qreenl.  E  v.,  117 ; 
Brooks'  ease,  2  Ct.  CI. ,  180 ;  Soloman's  case,  19  Wall. ,  17 ;  s.  c. ,  9  Ct.  CI. ,  54 ;  La  Peyre'a 
case,  17  Wall.  191 ;  b.  c,  8  Ct.  CI.,  165;  see  Haycraft's  case,  22  Wall.  92;  B.  c,  8  Ct.  CI., 
463;  Gibbons'  case,  8  Wall.  269;  B.  c,  7  Ct.  CI.,  405;  Bev.  Stat,  236;  Carver's  case, 
16  Ct.  CI.,  361.) 

2.  The  Court  of  Claims  has  Jurisdiction  of  claims  "  founded  upon  aajf  law  of  Congress 
or  upon  any  regulation  of  an  executive  department,  or  upon  •  •  *  contract  im^ 
plied,**  (Rev.  Stat.,  1059,  Carver's  case,  16  Ct.Cl.,  361.)  That  part  of  the  Joint  Resolu- 
tion which  '^authorized  [the  Secretary]  to  refund"  was  r<!pea(sd  because  not  **  contained 
in  said  revision"  (Rev.  Stat.,  6596),  or,  as  said  in  the  Simons'  case,  **  merged  in  the 
Revised  Statutes  "  simply  in  a  clause  making  an  appropriation  which  did  not,  in  term$y 
give  the  right  to  a  refund,  though  the  right  may  exist  otherwise.  The  general  rule 
alao  is  that  for  all  purposes  of  the  statute  of  limitations,  a  claim  **  accrues  "  *'  from 
the  time  at  which  a  creditor  is  first  authorized  to  commence  a  suit."  ( Angell,  Limita- 
tions, 42.)  In  Treasury  Department  practice  a  claim  **  ooomei"  when  there  is  a  legal 
right  to  ask  an  allowance  by  the  proper  accounting  officers,  not  at  a  later  date,  upon 
its  ^'  presentation  to  the  Secretary  of  the  Treasury."  (United  States  v.  Savings  Bank, 
104  U.S.,  728.) 

III.  The  finding  of  facts  in  the  Simons'  case  does  not  show  that  the  money  sued  for 
had  ever  been  paid  into  the  Treasury  of  the  United  States.  Under  the  Captured  and 
Abandoned  Property  act  it  was  held  that  a  claimant  could  not  recover  against  the 
United  States  ''unless  the  proceeds  of  the  sale  were  paid  into  the  Treasury  of  the 
United  States."  (United  States  v,  Ross,  92  U.  S.,  282;  Putnam's  case,  5  Lawrence, 
Comptroller  Deo.,  16G,  note;  Spencer's  case,  8  Ct.Cl.,  288.)  The  United  States  is  not 
liable  for  money  which  it  has  not  received,  which  has  been  tortionsly  or  unlawfully  col- 
lected by  one  of  its  officers.  (Gibbons'  case,  8  Wall.,  269 ;  Whiteside  v.  United  States, 
93  U.  S.,257;  Spencer's  case,  8  Ct.  CI., 288;  Houston's  case,  /d.,446;  Dent's  case.  Id., 
474 ;  Whiteside's  case.  Id.,  5.33 ;  Boyd's  case,  9  Ct.  CI.,  420 ;  Green's  case,  10  /d.,  466.) 
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The  next  question  which  will  be  considered  is,  what,  if  any,  provision 
has  been  made  looking  to  the  satisfaction  of  claims  for  the  payment  of 
which  an  appropriation  was  once  available,  but  which  is  no  longer  so! 
Under  the  act  of  June  14,  1878  (20  Stat.,  130),  the  proper  accounting 
officers  were  required  for  a  period  of  five  years  thereafter  to  "  receive,  ex- 
amine, and  consider  the  justice  and  validity  of  all  such  claims,  and 
the  Secretary  of  the  Treasury  was  required  to  report  them  when  duly 
allowed  to  the  Speaker  of  the  House  of  Itepresentatives  at  the  com- 
mencement of  each  session  of  Congress.  The  object  of  this  was  to  en- 
able Congress  to  make  appropriations  for  their  payment  so  far  aa 
deemed  proper.  In  this  mode  Congress  reserved  a  control  over  the 
payment  of  claims  of  the  character  stated.* 

When  the  period  of  five  years  above  mentioned  had  expired,  it  was 
regarded  as  somewhat  doubtful  whether  such  claims  could  thereafter 
be  considered  and  allowed,  though  forcible  reasons  were  presented  in 
favor  of  the  exercise  of  such  jurisdiction.  (Five-Year  Claims'  case,  4 
Lawrence,  Compt.  Dec,  252.)  The  duty  imposed  by  the  act  of  June  14, 
1878,  on  the  Secretary  of  the  Treasury,  to  report  such  allowed  claima 
to  the  Speaker  of  the  House,  terminated  with  the  expiration  of  the 
period  mentioned.  (Jd.,  253.)  It  was  in  view  of  these  conditions  that 
the  deficiency  appropriation  act  of  July  7, 1884  (23  Stat,  254),  after 
making  sundry  appropriations,  including  a  provision  in  section  2  aathor- 
izing  the  Public  Printer  to  pay  a  person  named,  "  to  reimburse  him  for 
expenditures  on  the  Index  of  the  Congressional  Becord,''  then  closes 


IV.  In  the  Simous^  case  it  is  said  that  iu  1862  '^  it  would  have  been  onhiwfal  for  the 
owner  [of  lots]  in  Charleston  to  have  paid  taxes  across  the  lines  [between  the  Union 
and  Confederate  forces]  and  it  would  have  been  unlawful  for  the  commisfiioaers  t« 
have  received  them."  (Act  July  13,  1861—12  Stat.  257,  sec.  5 ;  Act  May  20, 1862— /cJ., 
404).  One  object  of  the  provision  of  the  captured  and  abandoned  property  act  for  tb» 
restoration  of  property,  and,  perhaps,  of  other  provisions,  was  to  induce  the  adhereaU 
of  the  insurrection  ^'to  submit  to  the  authority  of  the  United  States."  (Haycrafi'i 
case,  22  Wall.,  95.)  On  the  facts  of  the  Taylor  case,  (104  U.  S.,  219),  which  were  differ- 
ent  from  those  in  the  Simons'  case,  it  was  said  *Hhe  owner  could  reliev^e  his  lands  of 
the  tax  by  paying  it  within  sixty  days  after  the  commissioners  had  fixed  its  amoont.' 
The  reasons  on  which  the  Simons' case  rests  are  forcibly  presented  by  the  learned  and 
able  judge  who  delivered  the  opinion. 

*  The  dangers  arising  from  permanent  appropriations,  and  the  necessity  of  adher- 
ing to  the  construction  given  to  permanent  annual  appropriations  by  the  letter  of 
the  Secretary  of  the  Treasury  of  April  20,  1877,  is  illustrated  by  the  following  extnci 
from  the  Annual  Report  of  the  Fourth  Auditor  for  the  fiscal  year  ending  Jane  30, 1S!^4. 

[  The  recently  discovered  frauds  in  the  Bureau  of  Medicine  and  Surgery  are  now 
undergoing  inveHtigatiou  in  a  court  of  justice,  aud  I  forbear  making  any  remarks  on 
the  subject  further  than  to  call  attention  to  the  fact  that  a  large  balance  in  the  con- 
tiuuouH  hospital  fuud,  shown  in  this  report  to  bo  nearly  $100,000,  has  furaisb^  a 
temptation  uot  existing  iu  the  case  of  annual  appropriations  made  by  Congres«. 
Thin  fund  ariues  from  the  twenty  cents  amouth  deducted  from  the  pay  of  each  odic^r. 
seaman,  and  marine,  aud  from  tines  imposed  on  them  for  any  cause.  The  aggregate 
sum  is  variable,  and  is  generally  larger  than  is  needed  for  any  legitimate  parpose. 
The  correct  method  would  be  to  cover  these  assessments  and  fines  into  the  iVeasarr, 
aud  let  the  naval  hospitals  be  sustained  wholly  by  direct  appropriations,  as  other 
parts  of  the  service  are.     It  is  a  question  for  Congress.] 
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said  section  with  a  provisiou  having  no  connection  with  preceding  mat- 
ters, as  follows : 

[That  the  Secretary  of  the  Treasury  shall,  at  the  commencement  of 
each  session  of  Congress,  report  the  amount  due  each  claimant  whose 
claim  has  been  allowed  in  whole  or  in  part  to  the  Speaker  of  the  House 
of  Representatives  and  the  presiding  officer  of  the  Senate,  who  shall 
lay  the  same  before  their  respective  Houses  for  consideration.  And 
hereafter  all  estimates  of  appropriations  and  estimates  of  deficiencies 
in  appropriations  intended  for  the  consideration  and  seeking  the  action 
of  any  of  the  committees  of  Congress  shall  be  transmitted  to  Congress 
through  the  Secretary  of  the  Treasury,  and  in  no  other  manner;  and 
the  said  Secretary  shall  first  cause  the  same  to  be  properly  classified, 
compiled,  indexed,  and  printed,  under  the  supervision  of  the  chief  of 
the  division  of  warrants,  estimates,  and  appropriations  of  his  Depart- 
ment.] 

The  bill,  which  finally  became  said  act  of  July  7, 1884  (23  Stat.,  254), 
passed  the  House  June  17th,  was  referred  to  the  Senate  Committ'ee  on 
Appropriations  June  18th,  and  reported  by  Mr.  Hale  to  the  Senate 
June  27th,  with  a  recommendation  as  to  section  2  to  ^^omit  the  parts 
struck  through  and  insert  the  parts  printed  in  italicsj^  as  follows : 

Sec.  2.  [That  the  several  accounting  officers  of  the  Treasury  Depart- 
ment shall  not  receive,  examine,  and  consider  any  claim  against  the 
United  States  unless  it  shall  have  been  filed  within  one  year  from  the 
passage  of  this  act,  or  within  five  years  after  it  shall  have  accrued,  nor 
unless  it  shall  have  arisen  under  an  obligation  or  liability  of  the  United 
States  incurred  by  authority  of  law,  or  under  some  appropriation  orig- 
inally applicable  to  the  payment  thereof,  and  the  balance  of  which 
appropriation  shall  have  been  carried  to  the  surplus  fuqd ;  and  any 
claim  not  filed  within  one  of  the  periods  above  named  shall  be  forever 
barred,  except  as  hereinafterwani  provided.  If  a  person  entitled  to 
make  a  claim  against  the  United  States  is  at  the  time  when  it  accrues 
or  is  matured  an  infant,  or  non  compos  mentis,  or  a  married  woman,  or 
imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a 
criminal  offense  for  a  term  less  than  life,  the  time  of  such  disability  is 
not  a  part  of  the  time  herein  limited  for  the  filing  of  such  claim,  except 
that  the  time  so  limited  cannot  be  extended  more  than  five  years  by 
any  such  disability,  except  infancy,  or  in  any  case  more  than  one  year 
after  the  disability  ceases.  Nothing  herein  contained  shall  be  held  or 
construed  to  apply  to  a  claim  arising  under  the  public  debt  of  the  Unit^ 
States ;  nor  shall  anything  herein  contained  authorize  the  accounting 
officers  or  the  Secretary  of  the  Treasury  to  allow  or  reopen  any  claim 
which  has  already  been  disposed  of  by  rejection  or  otherwise  or  which 
is  already  barred  by  any  statute.  And]  That  the  Secretary  of  the 
Treasury  shall,  at  the  commencement  of  each  session  of  Congress,  report 
the  amount  due  each  claimant  whose  claim  has  been  allowed  in  whole  or 
in  part  to  the  Speaker  of  the  House  of  Representatives  and  the  presiding 
<Meer  of  the  Senate^  who  shall  lay  the  same  before  their  respective  Houses 
for  consideration.  And  hereafter  all  estimates  of  appropriations  and 
estimates  of  deficiencies  in  appropriations  intended  for  the  considera- 
tion and  seeking  the  action  of  any  of  the  committees  of  Congress  shall 
be  transmitted  to  Congress  through  the  Secretary  of  the  Treasury,  and 
in  no  other  manner :  and  the  said  Secretary  shall  first  cause  tlie  same 
to  be  properly  classified,  compiled,  indexed^  and  printed,  under  the  super- 
vision of^the  chief  of  the  division  of  warrants,  estimates,  and  appropria- 
tions of  his  Department. 
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It  became  a  law  in  the  form  proposed  in  the  Senate.  It  does  not  \% 
termsj  as  did  the  act  of  .June  14,  1878  (20  Stat.,  130,  sec.  4),  require  tbe 
accounting  officers  to  ^^  continue  to  receive,  examine,  and  cousider  the 
justice  and  validity  of  all  claims,  the  balances  of  which  have  been  ex- 
hausted or  carried  to  the  surplus  fund."  It  recognizes  the  jarisdiction  of 
the  accounting  officers  and  thus  in  effect  gives  it.  (Bliss'  case,  ante^  38.) 
It  treats  such  provision  as  unnecessary ;  and  this  is  true,  since  jarisdiction 
in  all  such  cases  is  given  to  accounting  officers  by  other  provisions.  (Rev, 
Stat., 208-275;  Jd.,  270-300;  Five-Year  Claims' case,  4  Lawrence, Compt- 
Dec,  252.)  And  not  only  so,  but  the  jurisdiction  to  allow  claims  extends 
to  all  claims,  whether  any  appropriation  ever  existed  for  their  payment 
or  not,  except,  of  course,  such  claims  as  are  barred  by  some  special 
statute  of  limitations  and  such  as  are  presumed  by  lapse  of  time  to 
have  been  paid.  (Baring  Brothers  &  Go's  case,  4  Lawrence,  Compt* 
Dec,  8.)  The  provision  of  the  act  of  July  7, 1884  (23  Stat.,  254),  requir- 
ing the  Secrettary  of  the  Treasury  ^'at  the  commencement  of  each  ses- 
sion of  Congress",  to  ''report  the  amount  due  each  claimant  whose  claim 
has  been  allowed",  in  its  broad  terms  would  literally  require  a  report  of 
all  claims  allowed,  including  even  those  which  h(id  been  paid.  But  the 
statute  says  the  claims  reported  are  to  be  laid  before  the  respective 
houses  "/or  consideration^^  In  view  of  the  practice  which  previously 
prevailed,  this  means  for  consideration  with  a  view  to  make  or  refuse 
appropriations  for  the  payment  of  such  claims — the  claims,  then,  to  be 
reported  are  not  those  which  have  beenpaidj  but  those  allowed,  whether 
an  appropriation  ever  existed,  or  if  so,  has  been  exhausted  or  earned 
to  the  surplus  fund.  Claims  created  in  violation  of  an  appropriation 
act  or  other  law,  are  of  course  not  to  be  allowed ;  and  it  is  made  the  doty 
of  the  Secretary  of  the  Treasury  to  report  all  claims  so  allowed,  so  that 
the  practice  should  not  be  revived,  by  which,  prior  to  the  act  of  June 
14,  1878  (liO  Stat.,  130,  sec  4),  and  by  force  of  the  act  of  Jane  20, 1874 
(18  Stat.,  110),  and  of  section  273  of  the  Revised  Statutes,  claims,  for  the 
payment  of  which  no  appropriation  existed,  were,  when  allowed  by  ac- 
counting officers,  reported  to  the  Secretary  of  the  Department  in  which 
the  expenditure  had  been  incurred  (Rev.  Stat.,  273),  and  the  Secretary  of 
the  Treasury,  at  the  beginning  of  each  session  of  Congress,  included  in 
his  ''annual  estimates"  sums  "needed  to  be  reappropriated."  (Five- 
Year  Cliiinis'  case,  4  Lawrence,  Compt.  Dec,  253.)  Under  the  act  of 
July  7,  1884  (23  Stat.,  274,  sec.  2),  the  Secretary  of  the  Treasury  is  re- 
quired to  report  to  Congress  claims  allowed  by  accounting  officers  for 
the  payment  of  wliich  no  appropriation  is  available,  and  for  which  no 
estimate  is  included  in  the  estimates  sent  to  Congress  for  other  general 
expenditures.  The  result  is  that  the  accounting  officers  will  alloir 
claims,  lawfully  due  from  the  United  States,  without  reference  to  tlie 
existence  of  an  appropriation  for  their  payment;  and  the  claims  so 
allowed,  will,  of  course,  be  reported  by  the  Secretary  of  the  Treasury  to 
Congress  ''for  consideration." 
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The  question  now  arises  whether  the  sum^  the  refunding  of  which  is 
asked,  was  unlawfallj  collected  from  the  claimant  Y  He  made  no  such 
voluntary  payment  as  bars  any  right.  (Swift  Go.  v.  United  States,  11  IT. 
S.y  22]  Simons'  case,  19  Gt.  Gl.,  629.)  The  material  facts  on  which  to  deter- 
mine the  question  mentioned  are: — ^'The  commanding  general  of  the 
forces  of  the  United  States  •  •  •  established  the  anthority  of  the 
United  States''  (act  Jnne  7, 1862—12  Stat.,  422,  sec.  6),  thronghont  the 
district  of  Beaufort,  in  South  Garolina,  prior  to  November  3, 1862,  at 
which  date  the  direct-tax  commissioners  by  resolution  ^<  assessed  upon 
the  lands  of  the  said  State  [of  South  Garolina  and  on  printed  lists  of 
valuations  made  by  the  State  authorities  for  1860]  the  sum  of  two  dol- 
lars ad  valorem  for  each  one  hundred  dollars  valuation  •  •  •  and 
upon  •  •  •  city  lots  •  •  •  eighty  cents  ad  valorem  •  •  •.'' 
The  city  of  Gharleston  was  then  under  Gonfederate  control,  and  the 
military  authority  of  the  United  States  was  established  therein  Feb- 
ruary 17, 1865.  On  March  6th,  thereafter,  the  commissioners  by  res* 
olution  adopted  <<  the  valuation  of  the  printed  tax  list  of  *  *  * 
Charleston  for  1860  as  the  basis  of  valuations  for  assessing  the  lots  of 
said  city,"  and  notices  of  readiness  to  receive  the  taxes  for  sixty  days 
from  said  date  on  lots  and  lands  in  St.  Phillips  and  St.  Michaels  par- 
ishes were,  by  order  of  the  commissioners,  posted  at  three  public  places 
in  Gharleston.    November  21, 1865,  the  tax  was  paid  as  stated. 

On  April  1, 1865,  the  commissioners  recommended  that  the  sale  of 
lands  for  the  non-payment  of  direct  taxes  should  be  postponed  to  the 
following  November.  They  were  so  postponed;  but  the  sales  did  not 
occur. 

The  office  of  the  commissioners  in  Gharleston,  South  Garolina,  was 
closed  May  22, 1865.  During  the  summer  and  autumn  of  1865,  the 
board  of  direct-tax  commissioners  for  the  State  of  South  Garolina  held 
meetings  outside  of  the  said  State,  to  wit,  in  the  cities  of  New  York 
and  Brooklyn,  and  during  the  summer  of  1865  there  was  a  suspension  of 
the  collection  of  these  taxes  in  South  Garolina. 

No  sales  were  made  in  Gharleston  for  direct  taxes. 

The  act  of  August  5, 1861  (12  Stat,  294),  laid  a  direct  tax  on  the 
States.  The  act  of  June  7, 1862  (12  Stat.,  422,  sec.  1),  provides  that,  when 
in  any  State  or  Territory  or  "  t»  any  portion^  thereof  by  reason  of  insur* 
rection,  the  act  of  August  5, 1861,  for  collecting  direct  taxes    •    •    • 

<^  cannot  be  peaceably  executed,  the  said  direct  taxes,  by  said  act  appor- 
tioned among  the  several  States  and  Territories,  respectively,  shall  be 
apportioned  and  charged  in  each  State  and  Territory,  or  part  thereof, 
wherein  the  civil  authority  is  thus  obstructed,  upon  all  the  lands  and  lots 
of  ground  situate  therein,  respectively,  except  such  as  are  exempt  from 
taxation  by  the  laws  of  said  State  or  of  the  United  States,  as  the  said 
lands  or  lots  of  ground  were  enumerated  and  valued  under  the  last 
assessment  and  valuation  thereof  made  under  the  authority  of  said 
State  or  Territory  previous  to  the  first  day  of  January,  anno  Domini 
1861;  and  each  and  every  parcel  of  the  said  lands,  according  to  said 
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valuation,  is  hereby  declared  to  be,  by  virtue  of  this  act,  charged  with 
the  payment  of  so  much  of  the  whole  tax  laid  and  apportioned  by  said 
act  upon  the  State  or  Territory  wherein  the  same  is  respectively  situate, 
as  shall  bear  the  same  direct  proportion  to  the  whole  amount  of  the 
direct  tax  apportioned  to  said  State  or  Territory  as  the  value  of  said 
parcels  of  land  shall  respectively  bear  to  the  whole  valuation  of  the 
real  estate  in  said  State  or  Territory  according  to  the  said  assessment 
and  valuation  made  under  the  authority  of  the  same;  and  in  addition 
thereto  a  penalty  of  50  per  cent,  of  said  tax  shall  be  charged  thereon. 

Sec.  2.  That  on  or  before  the  first  day  of  July  next,  the  President, 
by  his  proclamation,  shall  declare  in  what  States  and  parts  of  States 
said  insurrection  exists,  and  thereupon  the  said  several  lots  or  parcels  of 
land  shall  become  charged  respectively  with  their  respective  portions  of 
said  direct  tax  and  the  same,  together  with  the  penalty,  shall  be  a  hen 
thereon  without  any  other  or  further  proceeding  whatever. 

Sec.  3.  That  it  shall  be  lawful  for  the  bwner  or  owners  of  said  lots  or 
parcels  of  lands,  within  sixty  days  after  the  tax  commissioners  herein 
named  shall  have  fixed  the  amount,  to  pay  the  tax  thus  charged  upon 
the  same,  respectively,  into  the  Treasury  of  the  United  States,  or  to  the 
commissioners  herein  appointed,  and  take  a  certificate  thereof,  by  virtue 
whereof  the  said  lands  shall  be  discharged  from  said  tax. 

Sec.  6.  That  the  said  board  of  tax  commissioners  shall  enter  upon 
the  discharge  of  the  duties  of  their  office  whenever  the  commanding 
general  of  the  forces  of  the  United  States,  entering  into  any  such  insur- 
rectionary State  or  district,  shall  have  established  the  military  aothoritj 
of  the  United  States  throughout  any  parish  or  district  or  county  of  the 
same,  and  they  shall  open  one  or  more  offices  for  the  transaction  of 
business. 

And  section  7  of  said  act,  as  amended  by  the  act  of  February  6, 1863, 
provides — 

^^  That  the  said  board  of  commissioners  shall  be  required,  in  case  the 
taxes  charged  upon  the  said  lots  and  parcels  of  land  shall  not  be  paid, 
as  provided  for  in  the  third  section  of  this  act,  to  cause  the  same  to  be 
advertised  for  sale  in  a  newspaper  published  in  the  town,  parish,  dis- 
trict, or  county  where  situate;  and  if  there  be  no  such  newspaper 
published  in  said  town,  parish,  district,  or  county,  or  if  the  publisher 
thereof  refuse  to  publish  the  same,  then  in  any  other  newspaper  to  be 
selected  by  said  commissioners  in  said  district,  or  in  the  city  of  Wash- 
ington, for  at  least  four  weeks,  and  by  posting  notices  of  said  sale  in 
three  public  places  in  the  town,  parish,  district,  or  county  within  which 
said  lands  are  situate,  at  least  four  weeks  previous  to  the  day  of  Mde; 
and  at  the  time  and  place  of  sale  to  cause  the  same  to  be  severally  sold 
to  the  highest  bidder  for  a  sum  not  less  than  the  taxes,  penalty,  and  costs, 
and  10  per  centum  interest  per  annum  on  said  tax,  pursuant  to  said  notice. 
In  all  cases  where  the  owner  of  said  lots  or  parcels  of  ground  shall  not, 
on  or  before  the  day  of  sale,  appear  in  person  before  the  said  lioard  of 
commissioners  and  pay  the  amount  of  said  tax,  with  10  per  centum  in- 
terest thereon,  with  the  cost  of  advertising  the  same,  or  request  the 
same  to  be  strucik  off  to  a  purchaser  for  a  less  sum  than  two  thirds  of 
the  assessed  value  of  said  several  lots  or  parcels  of  gronndj  the  said 
commissioners  shall  be  authorized  at  said  sale  to  bid  off  the  same  for 
the  United  States  at  a  sum  not  exceeding  two  thirds  of  the  assessed 
value  thereof,  unless  sone  person  shall  bid  a  larger  sum;  and  in  that 
case  the  same  shall  be  struck  off  to  the  highest  bidder,  who  shall,  upon 
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paying  the  parchase-money  ia  gold  and  silver  coin,  or  in  the  Treasury 
notes  of  the  United  States,  or  in  United  States  notes,  or  in  certificates 
of  indebtedness  against  the  United  States,  be  entitled  to  receive  from 
said  commissioners  their  certificate  of  sale;  which  said  certificate  shall 
be  received  in  all  courts  and  places  as  prima  facie  evidence  of  the  regu- 
larity and  validity  of  said  sale,  and  of  the  title  of  the  said  purchaser  or 
purchasers  under  the  same :  Provided^  That  the  owner  of  said  lots  of 
ground,  or  any  loyal  person  of  the  United  States  having  any  valid  lien 
upon  or  interest  in  the  same,  may,  at  any  time  within  sixty  days  after 
said  sale,  appear  before  the  said  board  of  tax  commissioners  in  his  or 
her  own  proper  person,  and,  if  a  citizen,  upon  taking  an  oath  to  support 
the  Constitution  of  the  United  States,  and  paying  the  amount  of  said 
tax  and  penalty,  with  interest  thereon  from  the  date  of  the  said  procla- 
mation of  the  President  mentioned  in  the  second  section  of  this  act,  at 
the  rate  of  15  per  centum  per  annum,  together  with  the  expenses  of  the 
sale  and  subsequent  proceedings,  to  be  determined  by  said  commission- 
ers, may  redeem  said  lots  of  land  from  said  sale." 

Under  these  provisions  various  questions  arise:  Gould  the  direct  tax 
commissioners,  with  "one  or  more  offices"  in  a  part  of  a  State  in  which 
the  military  authority  of  the  United  States  was  established  (sec.  6,  act 
of  June  7, 1862),^  (sec.  3)  the  tax  assessment  for  another  portion  not 
then  subjected  to  such  military  authority  Y — (United  States  v.  Taylor, 
104  U.  S.,  220) — '*  in  insurrectionary  districts  "  t  When  did  the  "  penalty 
of  fifty  per  centum  of  said  tax"  (sec.  1)  begin  (sec.  2  and  sec.  7-12  Stat., 
640) T  When  did  the  ten  per  centum  interest  begin  to  runf  (Bennett 
V.  Hunter,  9  Wall.,  326 ;  sees.  3,  7,  act  June  7,  1862 ;  United  States  v. 
Taylor,  104  U.  9.,  219.)  If  too  much  interest  be  exacted  from  the  owner 
of  a  lot,  and  he  be  chargeable  with  a  penalty  not  exacted,  can  the  lat- 
ter be  set  off  against  a  claim  for  a  refund  of  the  former  f  If  ten  per 
centum  be  unlawfully  collected,  can  the  party  paying  it  claim  a  refund 
without  evidence  that  it  has  been  paid  into  the  Treasury?  This  latter 
question  is  now  unimportant,  as  to  South  Carolina,  since  the  commis- 
sioners' accounts  for  that  State  are  settled,  and  it  sufficiently  appears 
that  the  money  collected  by  them  has  been  paid  into  the  Treasury. 

The  questions  so  presented  ^iM  not  now  be  decided.  They  will  be 
left  to  await  a  final  decision  in  cases  now  pending  in  the  Court  of 
Claims,  some  of  which  may  possibly  reach  the  Supreme  Court.  This 
course  is  in  accord  with  the  views  of  the  Acting  Secretary  of  the  Treas- 
ury.* 

*  This  will  appear  from  the  folIowiDg : 

Treasury  Dbpartment, 

Office  of  the  Segretart,   ' 
Washington,  D,  C,  November  25, 1884. 
Hon.  Walter  Evans, 

CommUeUmer  of  Internal  Revenue: 

Sir:  With  yonr  letter  of  the  llth  iDstant  yoa  transmitted  the  claim  of  John  Fraaer 
A  Co.,  of  Charleston,  S.  C,  for  the  refunding  of  interest  alleged  to  have  been  ille- 

gally  charged  and  collected  by  the  direct  tax  commissioners  of  South  Carolina  on 
knds  described  in  the  receipt  marke<l  **A."  enclosed  in  your  letter. 
Yoa  state  that  the  tax  on  said  lands  was  *' fixed''  March  6,  1865,  that  it  was  paid 
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Under  the  act  of  February  25, 1867  (14  Stat.,  568,  sec.  5 ;  Rev.  Stat, 
3689),  the  usage  has  been  that  claims  of  this  character  have  been  ex- 
amined by  the  Commissioner  of  Internal  Revenue,  and  by  the  Secretary 
of  the  Treasury,  who  approves  or  disapproves  payment  as  he  deems 

with  the  interest  November  25,  18r)5,  that  the  lands  were  not  advertised  for  sale, 
and  that  the  interest  as  shown  by  said  receipt  marked  ''A/'  which,  you  state,  ''agrees 
with  a  record  book  of  the  direct  tax  commissioners  on  file  in  your  office,"  amounted 
to  1*2,747.63,  and  you  recommend  the  allowance  of  this  sum  provided  the  Secretary 
adheres  to  the  ruling  set  forth  in  the  letter  of  Acting  Secretary  Coon  on  the  mth  of 
Septcmt>er  last  in  the  Farrar  case. 

In  that  case  the  Acting  Secretary  accepted  the  decision  of  the  Court  of  Claims  in 
the  Simons'  case,  in  which  it  was  found  that  the  tax  was  *' fixed"  by  the  direct  tax 
commissioners  for  South  Carolina  on  March  6,  186.%  and  was  paid  May  6,  1865,  aod 
wherein  the  court  held  that  the  exaction  of  10  per  cent,  interest  in  May,  1865,  on  a 
tax  imposed  upon  real  property  in  Charleston  was  money  collected  without  warrant 
of  law. 

This  was  regarded  as  deciding  in  the  negative  one  question  which  had  been  raised 
in  the  case,  viz,  whether  interest  could  legally  be  charged  *'  §fter"  the  expiration  of  the 
sixty  days  named  in  section  3  of  the  act  of  June  7,  1862  (12  Stat.,  422).  Aside  firom 
the  fact  that  the  conrt  used  the  words  "»n  May^  1865,"  it  was  considered  that  from 
March  6  to  May  6  was  more  than  sixty  days,  and,  therefore,  that  the  decision  in  tbe 
Simons'  case  was  applicable  to  the  Farrar  case. 

You  now  assert  that  ''up  to  the  6th  day  of  May,  1865,  the  sixty  davs  next  ensuing 
after  the  fixing  of  the  tax  had  not  expired,  and  the  court  might  well  find  that  up  to 
that  time  in  May  interest  was  not  chargeable,"  and  you  ask,  ''Did  the  court  realij 
intend  to  decide  that  after  the  sixty  days  no  interest  was  chargeable." 

To  this  I  replv  that,  whatever  the  court  intended,  it  is  evident  that  from  March  6 
to  the  ending  of  May  6  there  are  sixty-one  natural  day$;  and  as  sixty  days  had  fiilij 
expired  at  the  close  of  May  5th,  and  the  tax  was  paid  on  the  6th,  (accoiiline  to  the  erro- 
neous finding  of  the  court  J  the  receipt  itself  shotcing  thai  it  was  paid  on  the  11th ),  it  follows 
that  tbe  tax  was  paid  after  the  expiration  of  sixty  days.  And  the  court  said  that  the 
exaction  of  interest  on  this  tax  was  without  warrant  of  law. 

So  far,  therefore,  as  this  point  is  concerned,  it  is  considered  that  the  pending  caee 
is  covered  by  the  decision  of  the  Court  of  Claims  in  the  Simons^  ease,  eqnally  with 
the  Farrar  case,  and  the  refunding  of  the  interest  claimed  might  with  equal  propriety 
be  approved. 

But  there  is  another  point  on  which  something  may  be  said.  When  the  letter  of  the 
18th  of  September  last  was  written,  it  was  supposed  that  the  Court  of  Claims  had 
fully  consideredy  in  the  Simons^  case,  the  question  whether  interest  was  chargeable  from 
July  1,  18()2. 

In  a  letter  to  the  Secretary  of  the  Treasury  dated  September  24, 1870,  the  First 
Comptroller,  R.  W.  Tayler,  heJd  that  the  tax  levied  by  the  act  of  Augpist  5,  1861.  be- 
came due  July  1,  186*2,— the  date  of  the  President'a  proclamation  issued  by  virtne  of 
section  3  of  the  act  of  June  7,  1862, — and  that  interest  was  chargeable  from  the  time 
the  tax  became  due. 

On  a  closer  inspection  of  the  Record,  the  Brief  for  the  Government,  and  the  opin- 
ion of  the  Court  in  the  Simons^  case,  than  was  made  when  the  letter  of  the  18th  wa^ 
written,  it  does  not  clearly  appear  that  the  point  raised  by  Comptroller  Taller  was  pre- 
sented, argued,  or  considered. 

Even  if,  as  the  Court  held,  the  Direct  Tax  Commissioners  had  no  right  to  "jlx*'  the 
tax  in  a  certain  place  or  territory  until  it  had  been  occupied  by  the  forces  of  the  Gov- 
ernment, yet  the  point  raised  by  Comptroller  Tayler  may  be  entirely  consistent  with 
this  ruling  of  the  Court.  And,  tlierefore,  it  is  now  deemed  best  not  to  alUnc  amyw^ 
claims  of  this  kind  under  the  opinion  of  the  Simons^  case;  but  to  await  a  further  consid- 
eration and  decision  in  some  of  the  cases  of  the  same  class  that  are  understood  to  be 
still  pending  before  the  court. 

If  auother  case  should  be  tried  and  decided,  it  is  desirable  that  the  opinion  of  the 
Court  shall  clearly  set  forth,  in  case  it  should  hold  that  interest  did  not  begin  to  ran 
from  July  1,  1862,  whether  it  did  begin  and  should  be  computed  either  from  the  time 
the  tax  was  "fixed,"  or  from  the  expiration  of  the  sixty  days,  in  cases  where  the  land* 
were  not  advertised  for  sale. 

Very  rcHpectfuUy, 

CHARLES  E.  COOK, 

Acting  Secrtiary, 
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proper.    The  final  decision  in  the  Department,  of  conrse,  rests  with  the 
First  Comptroller.    Tax-Sale  Snrplns  case,  ante^  59,  75. 
No  further  action  now  will  be  taken  in  this  case.* 

Tbeasxjby  Department, 

Firet  Comptroller's  Office^  November  29;  1884. 

*  The  Simons'  case  as  printed  under  the  direction  of  the  Court  of  Claims  in  ad- 
vance of  the  publication  of  the  19th  volume  of  the  Reports  of  the  Court  is  as  fol- 
lows : — 

COURT  OF  CLAIMS. 


John  H.  Simons 

V.  >No.  1405J7. 

Thb  UNrrKD  States. 


>No. 


Findings  of  fact. — ^This  case  having  been  heard  before  the  Court  of  Claims^ 
the  court,  upon  the  evidence,  finds  the  facts  to  be  as  follows : 

I.  On  the  3d  November,  186S,  at  Beaufort,  S.  C,  the  tax  commissioners  for  the  col- 
lection of  United  States  direct  taxes  in  Soath  Carolina  adopted  the  foUowing  resolu- 
tion: 

Bs$oltedf  That  inasmuch  as  the  records  of  the  last  assessment  and  valuations  of  the 
lands  and  lots  of  ground  made  under  the  authority  of  the  State  of  South  Carolina, 
previous  to  the  first  day  of  January,  A.  D.  1661,  are  so  concealed  as  not  to  come 
within  the  possession  of  the  commissioners,  therefore,  upon  the  evidence  taken,  and 
which  has  come  before  us,  the  said  commissioners,  the  said  assessment  and  valuation 
of  the  whole  real  estate  in  said  State  we  find  to  be,  and  do  fix  and  establish  the  same 
at,  the  sum  of  thirty  millions  eight  hundred  and  thirty- three  thousand  three  hundred 
and  twenty-two  dollars  ten  cents  and  four  mills  ((:)0,833,322.10i^). 

Retolved  further f  That  there  be  assessed  upon  the  lands  of  the  said  State  the  sum  of 
two  dollars  ad  valorem  for  each  one  hunared  dollars  valuation,  and  that  there  be 
assessed  upon  the  city,  town,  village,  and  borough  lots  the  sum  of  eighty  cents  ad 
valorem  on  each  one  hundred  dollars  of  valuation. 

n.  The  above  assessment  and  valuation  was  founded  upon  printed  lists  of  valua- 
tions made  by  the  State  authorities  for  the  year  I860. 

III.  The  city  of  Charleston  was  occupi(*d  February  17,  1865,  and  on  March  6  the 
commissioners  **  fixed  the  amount  of  the  tax  "  by  the  following  resolves : 

l9t.  BeBolved,  That  the  valuations  of  the  printed  tax  list  of  the  city  of  Charleston 
for  1860  be  adopted  as  the  basis  of  valuations  for  assessing  the  lots  of  the  said  city, 
and  that  the  farming,  gardening,  or  planting  lands  of  St.  Phillip's  and  St.  MichaeFs 
be  assessed  as  by  the  State  valuations. 

2d,  Bewlved,  That  the  house  No.  26  Pitt  street  be  taken  for  the  present  as  the  of- 
fice of  this  commission. 

It  was  also  Ordered,  That  notices  of  readiness  to  receive  the  taxes  of  St.  Phillip's 
and  St.  Michael's  be  put  up  at  the  gate  of  this  office,  under  the  porch  of  St.  Michael's 
church,  and  at  the  post-office. 

And  the  following  notice  was  so  posted : 

Tax  Notick. — The  undersigned,  U.  S.  direct-tax  commissioners  for  South  Carolina, 
having  completed  the  assessment  on  lots  and  lands  in  St.  Phillip's  and  St.  Michael's 
parishes,  S.  C,  are  now  prepared  to  receive  the  taxes  on  the  same  at  their  office,  No. 
26  Pitt  street,  Charleston,  So.  Ca.,  between  the  hours  of  10  a.  m.  and  3  p.  m.  each  day, 
Sundays  excepted,  for  sixty  days  from  this  date. 
Charleston,  So.  C,  March  6th,  1865. 

WM.  HENRY  BRISBANE. 
W.  K.  WORDING. 
D.  N.  COOLEY. 

IV.  During  sixty  days  after  the  3d  November,  1862,  no  efibrii  was  made  by  claimant, 
either  in  person  or  by  an  agent,  to  pay  to  the  commissioners  or  into  the  Treasury  of 
the  United  States  the  direct  taxes  charged  on  lot  No.  6,  Lynch  street,  Charleston,  S. 
C,  valued  at  $18,000,  but  on  the  6th  day  of  May,  1S65,  the  money  was  paid  to  the 
commissioners  by  one  William  Lucas,  aod  in  addition  thereto  |40.»0,  being  interest 
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on  the  same  at  the  rate  of  10  per  oentum  per  annnm  irom  July  1, 1662,  the  date  of  the 
President's  proclamatioD.  Claimant  sabsequently  ratified  this  act  by  refanding  the 
money  to  Lucas.  The  money  was  paid  to  the  tax  commissioners  without  objection  or 
protest,  and  before  any  effort  had  been  made  to  sell  the  property.  It  was  sot  antil 
Augnst  23, 1882,  when  claim  was  made  for  refund  of  the  interest  that  claimant  in- 
timated in  any  way  that  payment  of  any  part  of  the  $184.80  was  ioYoliintary  or  il- 
legal. 

y.  The  claim  thus  presented  to  the  Secretary  of  the  Treasury  has  by  him  been 
transmitted  to  this  court,  it  being  agreed  by  the  claimant  that  the  reference  shall  not 
be  treated  as  any  waiver  of  the  statute  of  limitations. 

yi.  At  the  time  when  the  claimant's  tax  was  paid  all  unoccupied  houses  in  Charles- 
ton, inclading  that  of  the  claimant,  had  been  regarded  as  abandoned  by  the  officers 
of  the  Gk>yernment,  and  the  owners  thereof  were  not  allowed  to  acquire  possession 
until  their  direct  taxes  thereon  were  paid. 

At  the  time  of  payment,  as  set  forth  in  Finding  jy,  the  commissioners  indoned  on 
the  receipt  to  claimant  for  this  tax,  as  follows  : 

The  direct  taxes  on  within-named  property  having  been  paid,  the  owner  or  agent 
is  hereby  authorized  to  collect  the  rent«. 

yil.  [  On  April  1, 1865,  the  commissioners  recommended  that  the  sale  of  lands  for  the 
non-payment  of  direct  taxes  should  be  postponed  to  the  following  November.  They 
were  so  postponed,  but  the  sales  did  not  occur. 

The  office  of  the  commissioners  in  Charleston,  S.  C,  was  closed  May  22,  liiGS. 
During  the  summer  and  autumn  of  1865,  the  board  of  direct-tax  commissioners  for  the 
State  of  South  Carolina  held  meetings  outside  of  the  said  State,  to  wit,  in  the  cities 
of  New  York  and  Brooklyn,  and  during  the  summer  of  1865  there  was  a  suepennon  of^ 
collection  of  these  taxes  in  South  Carolina. 

No  sales  were  made  in  Charleston  for  direct  taxes.  ] 

Conclusions  of  law.  ~ And  upon  the  foregoing  findings  of  fact  the  court  decides 
as  conclusions  of  law : 

The  claimant  is  entitled  to  recover  the  interest  charged  him  upon  the  direct  taZf 
as  set  forth  in  Finding  ly,  to  wit,  $40.80. 

NoTT, «/.,  delivered  the  opinion  of  the  court: 

In  1862  the  United  States  direct-tax  commissioners  for  the  State  of  South  Carolina 
passed  a  resolution  imposing  a  tax  on  all  real  property  within  the  State.  In  1865 
they  charged  and  received  from  the  claimant  interest  on  the  tax  for  a  period  nmning 
from  the  President's  procLiiLation  of  July  I,  1862,  to  the  time  of  payment. 

When  the  tax  commissioners  fixed  the  assessment  of  taxes  in  the  State  by  their 
resolution  of  November  3,  1862,  they  were  in  Beaufort,  on  one  side  of  the  military 
lines,  and  the  claimant  was,  it  may  be  assumed,  in  Charleston,  on  the  other.  At  that 
time  the  tax  commissioners  and  the  party  taxed  were  enemies  of  each  other,  and  all 
business  intercourse  between  them  was  forbidden  both  by  international  and  statute 
law.  It  would  have  been  unlawful  for  the  owner  in  Charleston  to  have  paid  taxca 
across  the  lines,  and  it  would  have  been  unlawful  for  the  commissioners  to  have  re- 
ceived them. 

The  Act  7th  June,  1865  (12  Stat,  L.,  p.  422,  sec.  6,  ch.  98),  provided— 

That  the  said  board  of  tax  commissioners  shall  enter  upon  the  discharge  of  the 
duties  of  their  office  whenever  the  commanding  general  of  the  forces  of  the  United 
States,  entering  into  any  such  insurrectionary  State  or  district,  shall  have  estab- 
lished the  military  authority  of  the  United  States  throughout  any  parish  or  district 
or  county  of  the  same. 

The  statute  therein  harmonized  with  the  law  which  regulated  commercial  inter- 
course, and  renders  it  manifest,  we  think,  that  the  direct  taxes  could  not  have  been 
fixed  upon  property  in  Charleston  until  the  owners  could  have  lawfully  paid  them 
and  the  commissioners  lawfully  received  them.  Charleston  was  occupied  by  the 
forces  of  the  Government  on  the  17th  February,  1865,  and  the  commiosioneia  agaia 
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"fixed  the  amount  of  the  tax''  on  property  in  Charleeton  by  their  lesolation  of  March 
6.  In  the  opinion  of  the  oonrt  that  was  the  first  time  that  the  amonnt  of  the  tax  was 
fixed  within  the  tme  intent  of  the  statute,  the  previons  reeolation  of  November  3d 
being  operative  certainly  no  farther  than  the  military  lines  extended.  Hence,  the 
penalty  of  10  per  cent,  interest  exacted  of  the  claimant  from  July  1, 1862,  was  unau- 
thorized by  law. 

The  tax  was  paid  without  protest  or  objection,  and  the  oonnsel  for  the  Government 
contends  that  it  was  a  voluntary  payment  made  in  mistake  of  law  which  cannot  be 
recovered  back. 

It  is  conceded  that  as  to  personal  property  the  payment  of  an  illegal  tax  Is  not 
deemed  voluntary  thoogh  made  without  protest,  but  it  is  said  that  as  to  real  prop- 
erty, where  the  owner  can  always  bring  his  action  of  ejectment,  the  rule  is  different 
Without  stopping  to  inquire  whether  the  rule  generally  is  different,  we  are  of  the 
opinion  that  the  principle  applicable  to  cases  like  this  is  the  same.  Where  a  man  is 
obliged  to  pay  an  illegal  tax  to  obtain  possession  of  his  property,  whether  it  be  per- 
sonal or  whether  it  be  real,  the  payment  is  involuntary. 

This  case  indeed  seems  to  the  court  analogous  in  every  part  to  the  proclamation 
cases  De  Bow,  <fc.  (11  C.  Cls.  R.,  672 ;  affirmed  13  td.,562),  where  this  qaestion  of  vol- 
untary or  involuntary  payment  was  considered.  There  the  officers  of  the  Government 
had  acquired  possession  of  the  claimant's  property  (his  cotton)  lawfully.  In  the  be- 
hef  that  they  had  a  statutory  right  to  charge  him  a  license  fee  for  bringing  it  into 
New  Orleans  they  required  him  to  pay  one,  and  he  paid  without  objection,  but  to  ob- 
tain poesession  of  his  property.  Here  the  officers  of  the  Government  likewise  had 
acquired  possession  of  the  claimant's  property  (his  house)  lawfully ;  and,  in  the  belief 
that  tbey  had  a  right  to  charge  him  the  10  per  cent,  interest,  they  required  him  to 
pay  it,  and  he  paid  without  objection,  but  to  obtain  possession  of  his  property.  In 
the  language  of  Baron  Martin  in  SUele  v.  WUliaM9  (20  Eng.  L.  &  £q.  R.,  319),  "to 
call  such  a  payment  a  voluntary  payment  is  an  abuse  of  language." 

This  case  was  transmitted  to  the  court  by  the  Secretary  of  the  Treasury  upon  condi- 
tion, and  accompanied  by  a  stipulation  on  the  part  of  the  claimant  to  the  effect  that 
the  statute  of  limitations  be  not  waived  by  the  transmission.  We  proceed,  therefore, 
to  inquire  whether  the  case  is  barred  by  the  statute. 

The  Act  7th  June,  1862,  under  which  this  tax  was  levied,  was  ''An  act  for  the  col- 
lection of  direct  taxf  in  insurrectionary  districts  within  the  United  States."  The  Re- 
vised Statutes  provide : 

4  3689.  There  are  appropriated,  out  of  any  monevs  in  the  Treasury  not  otherwise 
appropriated,  for  the  purposes  hereinafter  specified,  such  sums  as  may  be  necessary 
for  the  same  respectively ;  and  such  appropriations  shall  be  deemed  permanent  annuiu 
appropriations. 

To  refnnd  to  persons  money  collected  tiom,  them  without  warrant  of  law,  as  inpay- 
ment of  dues  under  the  i^eoUiax  law9. 

And  this  court  now  decides  that  the  exaction  of  10  per  cent,  interest  in  May,  1865, 
on  a  tax  imposed  upon  real  property  in  Charleston  was  money  collected  'without 
warrant  of  law.' 

[The  claim,  therefore,  is  one  for  which  the  law  provides  a  permanent  appropriation 
and  concerning  which  the  Revised  Statutes  in  effect  declare  the  policy  of  the  Govern- 
ment to  be:  That  moneys  collected  by  its  agents  under  the  direct- tax  laws  which  are 
not  really  taxes,  that  is  to  say,  which  were  ''collected  without  warrant  of  law,"  shall 
always  be  refunded,  and  the  refunding  shall  not  be  dependent  upon  annual  appro- 
priation acts.  Thus  far  the  policy  of  the  Government  is  clear,  and  the  intent  of  Con- 
gress unquestionable.] 

The  Joint  Beeolution  2&ih  February,  1867  (14  Stat.  L.,  568,  sec.  4),  more  explicitly 
provided : 

That  the  Secretary  of  the  Treasury  shall  be  authorized  to  refnnd  to  persons  from 
whom  money  has  been  reeeived  without  warrant  of  law,  as  in  payment  of  dues  under 


472  First  Comptroller's  Office^  Treasury  Department. 

the  direct-tax  laws,  the  snms  so  illegally  collected ;  such  refunding  to  be  ordered  on 
the  presentation,  in  each  case,  of  satisfactory  evidence  of  the  illegal  collection. 

It  is  not  altogether  clear  that  the  application  for  a  refund  must  first  be  made  to  th« 
Secretary  of  the  Treasury  before  suit  can  be  brought.  But  it  is  clear,  as  was  said  by 
Mr.  Justice  Woods,  in  Mrs,  Irene  Taylor's  Case  (104  U.  S.  B.,  216),  of  a  section  of  an- 
other statute — 

This  section  limits  no  time  within  which  application  must  be  made  to  the  Treasury 
for  the  proceeds  of  the  sale.  The  Secretary  was  not  authorized  to  fix  such  a  limit 
Whenever  the  owner  of  the  lands,  or  his  legal  representatives,  should  apply  for  the 
money,  it  was  the  duty  of  the  Secretary  to  draw  his  warrant  therefor,  without  regard 
to  the  period  which  had  elapsed  since  the  sale.  The  fact  that  six  or  any  other  nom- 
ber  of  years  had  passed  did  not  authorize  him  to  refuse  payment.  The  person  en- 
titled  to  the  money  could  allow  it  to  remain  in  the  Treasury  for  an  indefinite  peiiod 
of  time,  without  losing  bis  right  to  demand  and  receive  it.  It  follows  that  if  he  vrga 
not  required  to  demand  it  within  six  years,  he  was  not  required  to  sue  for  it  witiiin 
that  time. 

And  we  may  add,  in  the  language  of  the  same  learned  judge: 

A  construction  consistent  with  good  faith  on  the  part  of  the  United  States  shonld 
be  given  to  these  statutes.  It  would  certainly  not  be  fair  dealing  for  the  Groversment 
to  say  to  the  owner  that  the  surplus  proceeds  should  be  held  in  the  Treasury  form 
indefinite  period  for  his  use  or  that  of  ills  legal  representatives^  and  then,  upon  salt 
brought  to  recover  them,  to  plead  in  bar  that  the  demand  therefor  had  not  beenm^e 
within  six  years. 

When  Congress  appropriate  money  generally,  as  for  the  annual  expenses  i>f  the 
Government,  no  legislative  intent  can  be  inferred  to  renovate  a  claim  or  class  of  claims 
barred  by  the  statute  of  limitations.  But  when  Congress  appropriate  money  fiir  the 
payment  of  a  designated  claim  or  class  of  claims  already  barred  by  the  statute  of 
limitations  it  must  be  inferred  that  the  legislative  intent  waa  to  give  a  new  promise 
founded  upon  the  old  consideration.  In  such  cases  the  statute  of  limitations  begisfl 
to  run  from  the  enactment  of  the  appropriation  act.  So  when  Congress  give  legal 
efficacy  to  a  designated  claim  or  class  of  claims  which  were  not  legal  rights  or  which 
were  rights  without  a  remedy  it  must  be  inferred  that  the  newly  created  claims  should 
accrue  from  the  passage  of  the  enabling  act  or  from  the  happening  of  some  event  pre. 
scribed  therein.  The  cases  of  JSukill  (16  C.  Cls.  R.,  562)  and  Mrs.  Taylor  (14  id.,  339) 
illustrate  what  is  here  meant.  Now,  in  the  direct-tax  oases  like  the  oue  at  bar  the 
claimants  were  without  right  or  remedy  till  the  joint  resolution  1867  came  to  give  them 
both.  Manifestly,  therefore,  claims  which  were  virtually  created  by  the  Joint  refla- 
tion did  not  accrue  at  the  previous  time  when  the  money  was  collected  without  war- 
rant of  law. 

When,  then,  did  they  accrue?  The  joint  resolution  named  no  time,  but  provided 
for  the  happening  of  an  event,  viz,  their  presentation  to  the  Secretary  of  the  2Vea«irrjr,  and 
upon  the  happening  of  that  event  each  claim  accrued.  The  joint  resolution  was 
merged  in  the  Revised  Statutes,  but  it  cannot  be  said  that  the  statute  of  limitation 
should  then  begin  to  run,  for  manifestly  there  was  no  intent  to  change  the  usage  or 
impair  the  rights  of  parties.  We  must  therefore  fall  back  upon  the  words  of  the 
Supreme  Court  concerning  a  surplus  in  the  Treasury  derived  from  tax  sales  and  say: 

The  person  entitled  to  the  money  could  allow  it  to  remain  in  the  Treasury  for  an 
iudelinite  period  without  losing  his  right  to  demand  and  receive  it.  It  follows  that 
if  he  was  not  required  to  demand  it  within  six  years  he  was  not  required  to  sue  for 
it  within  that  time. 

The  judgment  of  the  court  is  that  the  claimant  recover  of  the  defendants  the  sum 
of  $40.80. 
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IN  THE  MATTER  OF  THE  AUTHORITY  OF  A  COMMISSIONER  OF  A  CIR- 
CUIT COURT  TO  APPOINT  A  SPECIAL  DEPUTY  MARSHAL,  OR  PRIVATE 
PERSON,  TO  SERVE  A  WARRANT  OF  ARREST,  OR  OTHER  CRIMINAL 
PROCESS.— ARREST  CASE. 


1.  The  ** Special  Deputy  MarehaVa  oaee"  (4  Lawrence,  Compt.  Dec,  473),  reaffirmed 

and  explained. 

2.  A  oommiMioner  of  a  circuit  court  of  the  United  States  has,  a$  a  general  rule,  no 

anthority  to  appoint  a  special  depnty  marshal  or  other  person  to  serve  a  warrant 
of  arrest  or  other  criminal  process.  An  exception  to  this  fi^eneral  rule  exists  in 
the  oases  prescribed  in  section  1984  of  the  Revised  Statutes. 

3.  In  some  cases  private  persons  may  without  warrant  arrest  persons  f^uilty  of  felony. 

4.  Private  persons  cannot  be  paid  by  the  Qovemment  for  making  arrests,  unless  pro- 

vision be  made  by  statute  to  authorize  payment. 

The  question  is  presented  to  the  First  Comptroller  to  decide  whether 
a  commissioner  of  a  circuit  court  of  the  United  States  can  appoint  a 
special  deputy  marshal,  or  any  person,  to  serve  a  warrant  of  arrest,  or 
other  criminal  process. 


Decision  by  William  Lawrence,  First  Comptroller. 

The  question  presented  in  this  case  was  decided  in  Special  Deputy 
MarshaVs  ease  (4  Lawrence,  Compt.  Dec.,  473),  in  which  it  was  held 
that  <^  there  is  no  statute  which  by  any  language  fairly  construed,  much 
less  in  clear  terms,  gives  authority  to  a  commissioner  [of  a  circuit  court] 
to  appoint  a  deputy  marshal  or  person  to  serve  a  warrant  of  arrest." 
This  was  said,  of  course,  as  applicable  to  t\ie  facts  of  that  case.  That 
case  is  now  rea£Srmed.  It  may  be  proper  to  say  that  under  Title  XXIY 
of  the  Bevised  Statutes  containing  provisions  relating  to  civil  rights, 
and  affixing  penalties  for  their  violation,  provision  is  made  as  follows : 

Seo.  1982.  The  district  attorneys,  marshals,  and  deputy  marshals,  the 
commissioners  appointed  by  the  circuit  and  territorial  courts,  with 
power  to  arrest,  imprison,  or  bail  offenders,  and  every  other  officer  who 
is  especially  empowered  by  the  President,  are  authorized  and  required, 
at  the  expense  of  the  United  States,  to  institute  prosecutions  against  all 
X>er8ons  violating  any  of  the  provisions  of  chapter  seven  of  the  Title 
*^  CBtHES,"  and  to  cause  such  persons  to  be  arrested,  and  imprisoned  or 
bailed,  for  trial  before  the  court  of  the  United  States  or  the  territorial 
court  having  cognizance  of  the  offense. 

Sec.  1983.  The  circuit  courts  of  the  United  States  and  the  district 
courts  of  the  Territories,  from  time  to  time,  shall  increase  the  number 
of  commissioners,  so  as  to  afford  a  speedy  and  convenient  means  for  the 
arrest  and  examination  of  persons  charged  with  the  crimes  referred  to 
in  the  preceding  section ;  and  such  commisssoners  are  authorized  and 
required  to  exercise  all  the  powers  and  duties  conferred  on  them  herein 
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with  regard  to  saoh  offenses  in  like  manner  as  they  are  authorized  by 
law  to  exercise  with  regard  to  other  offenses  against  the  laws  of  the 
United  States. 

Seo.  1984.  The  commissioners  anthorized  to  be  appointed  by  the  pre- 
ceding section  are  empowered,  within  their  respective  coanties,  to  ap- 
point, in  writing,  under  their  hands,  one  or  more  snitable  persons,  from 
time  to  time,  who  shall  execute  all  such  warrants  or  other  process  as 
the  commissioners  may  issue  in  the  lawful  performance  of  their  daties, 
and  the  persons  so  appointed  shall  have  authority  to  summon  and  call  to 
their  aid  the  bystanders  or  posse  comitatus  of  the  proper  county,  or  sach 
portion  of  the  land  or  naval  forces  of  the  United  States,  or  of  the 
militia,  as  may  be  necessary  to  the  performance  of  the  duty  with  which 
they  are  charged ;  and  such  warrants  shall  run  and  be  executed  any- 
where in  the  State  or  Territory  within  which  they  are  issued.  [See 
§  6516.] 

This  latter  section  gives  authority  to  commissioners  ''to  appoint  in 
writing  one  or  more  persons  from  time  to  time  who  shall  execute  all  soch 
warrants  or  other  process  as  the  commissioners  [respectively]  mayissoe 
in  the  lawful  performance  of  their  [respective]  duties."  The  decision 
in  the  Special  Deputy  MarshaVs  case  (4  Lawrence,  Compt.  Dec,  473)  had 
no  reference  to  appointments  made  under  said  last-named  section. 
With  this  exception  a  commissioner  has  no  authority  to  appoint  a  dep- 
uty marshal  or  other  person  to  serve  a  warrant  of  arrest  or  other  crim- 
inal process.  There  are  cases,  however,  in  which  such  process  may  be 
lawfully  served  by  private  persons,  or  rather  in  which  they  may,  and  in 
which  it  is  their  duty  to  make  arrests  without  warrant,  of  persons  guilty 
of  felony.  (Army  Officer's  case,  anto,  416 ;  Bouvier,  Die,  Title,  Arrest ;  1 
Bishop,  Criminal  Procedure,  164-172,  citing  numerous  cases;  Law  of 
Arrests,  200 ;  1  Chitty,  Crim.  Law,  16,  716.)  On  general  principles,  no 
compensation  can  be  paid  by  the  Government,  to  private  persons,  ft>r 
making  arrests,  unless  provision  be  made  by  statute  to  authorize  it 
This  case  is  disposed  of  in  accordance  with  the  principles  stated* 

Treasury  Department, 

First  Comptroller's  Office,  December  3, 1884. 
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IN  THE  MATTER  OF  THE  RIGHT  OP  A  DISTRICT  ATTORNEY  OP  THE 
UNITED  STATES  TO  A  PER  DIEM  FEE  FOR  "  EXAMINATION  OF  PERSONS 
CHARGED  WITH  CRIME"  BEFORE  A  COMMISSIONER  OP  THE  CIRCUIT 
COURT,  ON  A  DAY  WHEN  THERE  18  NO  HEARING  OR  DECIDING  OP 
SUCH  CHARGE,  BY  A  COMMISSIONER,  BUT  ONLY  AS  ADJOURNMENT  TO 
A  SUBSEQUENT  DAY.— HYDE'S  CASE. 


L  Constmction  giveil  to  sections  823,  H24  and  847  of  the  Revised  Statutes. 

8.  When  aoommissioner  of  a  oironit  conrt,  before  whom  a  criminal  charge  Is  pending, 
adjonms  its  hearing  over  from  one  day  to  a  later  day,  and  nothing  further  is 
done,  there  can,  in  such  case,  be  no  "  examination  by  a  district  attorney  before  a 
*  **    *    commissioner  of  persons  charged  with  crime.'' 

3.  In  such  case,  the  district  attorney  is  not  entitled  to  the  per  diem  fee  of  five  dollars 

prescribed  by  section  824  of  the  Revised  Statutes  for  an  examination  of  persons 
charged  with  crime. 

4.  Rule  for  construing  salary  and  fee  statutes  referred  to. 

The  statute  provides  that  United  States  district  attorneys  shall  be 

entitled  <'  to  the  following  and  no  other  compensation: 

•  •••••• 

For  examination  by  a  district  attorney ,  before  a  judge  or  commissioner^ 
of  i>er8ons  charged  with  crime,  five  dollars  a  day  for  the  time  necessarily 
employed."    (Bev.  Stat,  823,  824.) 

Wesley  W.  Hyde,  as  assistant  to  the  United  States  Attorney  for  the 
western  district  of  Michigan,  appeared  for  the  Government  before  a  com- 
missioner  of  the  circuit  court,  August  9  and  30  and  September  15, 1884, 
U«t  the  purpose  of  an  examination  of  <<  persons  charged  with  crime," 
but  there  was  no  <^  hearing^  or  "  deciding"  on  any  criminal  charge.  The 
hearing  was  on  each  day  named  simply  adjourned  over  to  a  later  day. 
The  First  Oomptroller  is  required  to  decide  whether  a  per  diem  fee  can 
be  allowed  for  service  of  the  attorney  on  the  several  days  named.  ' 


Decision  by  William  Lawbbnoe,  First  Comptroller. 

A  commissioner  is  entitled  to  a  per  diem  '^  for  hearing  and  deciding  on 
criminal  charges."  (Bev.  Stat.,  847.)  (He  is  not  entitled  to  a  per  diem 
fee,  when  there  is  no  hearing,  but  only  a  continuance  of  the  hearing,  to  a 
subsequent  day.  (Oommissiouer's  Per  Diem  case,  3  Lawrence,  Compt* 
Dec.,  268 ;  White's  case,  4  Lawrence,  Oompt.  Dec.,  470.)  The  word  <<  ex' 
amination"  (Bev.  Stat.,  824),  as  applied  to  the  duty  required  of  a  district 
attorney,  relates  to  a  service  rendered  by  him  when  the  commissioner 
renders  the  service  of  ^^  hearing  and  deciding  on  criminal  charges." 
When  the  hearing  by  a  commissioner  of  a  charge  is  at^journed  over  from 
one  day  to  a  later  day,  then  there  can  be  no  <^  examination"  on  the 
former  of  such  days  by  the  district  attorney  ''of  persons  charged  with 
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crime."  An  ^^  adjournment"  is  not  an  '<  examination,"  nor  does  it  afford 
any  opportunity  for  any.  The  rules  of  construction,  applicable  to  stat- 
utes giving  salary,  compensation  and  fees,  have  been  elsewhere  consid- 
ered. (Meigs'  case,  4  Lawrence,  Compt.,  Dec,  621,  628 ;  Crier-Bailiff 
case,  ante^  244.)  Ko  per  dieni  fee  can  be  allowed  for  any  service  rendered 
on  either  of  the  days  of  the  adjournments  mentioned. 

Treasury  Department, 

First  Comptroller's  Office,  December  3, 1884. 


IN  THE  MATTER  OF  THE  RIGHT  OF  A  COLLECTOR  OF  INTERNAL  REV- 
ENUE,  TO  SALARY  WHILE  ACTING  AS  SUCH,  UNDER  AN  APPOINTMEyT 
BY  THE  PRESIDENT,  A  CONFIRMATION  BY  THE  SENATE,  AND  A  COM- 
MISSION IN  PURSUANCE .  THEREOF,  BUT  BEFORE  TAKING  THE  OATH 
OF  OFFICE.—BURDETTE^S  CASE. 


June  ^5, 1883,  during  a  recesa  of  the  Senate,  the  President  appointed,  and  eommiasioQed 
B.  collector  of  internal  revenue,  who  executed  bond,  took  the  oath  of  office,  and  ca- 
tered on  duty  July  25.  March  5, 1884,  the  Senate  confirmed  the  nominatioa  of  said 
B.  previously  sent  in,  he  was  commissioned  March  7,  execated  bond  March  15,  it 
was  filed  in  the  office  of  the  Solicitor  of  the  Treasury  then  vacant  March  31st,  * 
solicitor  was  qualified  July  3,  who  then  entered  on  duty  and  approved  said  bo&d 
August  1st,  on  which  day  B.  took  the  oath  of  office.  Meantime  he  oontinoed  to 
act  as  collector  from  the  time  he  first  entered  on  duty.  The  qaestion  aroce 
whether  he  was  entitled  to  salary  from  July  7th  to  August  1,  1884. 
Held : 

1.  The  official  authority  of  the  collector  under  his  first  commission  and  bond,  and  the 

liability  of  his  sureties,  ceased  as  to  money  received  or  acts  performed  after  July 
7,  1884.' 

2.  Under  the  commission  of  March  7,  18d4,  B.  had  no  legal  title  to  the  office  of  col- 

lector, and  no  right  to  salary  until  he  took  the  oath  of  office  August  1,  1834. 

3.  He  was  a  de  facto  officer  from  July  7  to  August  1,  1884. 

4.  A  vacancy  fn  the  office  of  solicitor,  or  a  delay  for  an  unreasonable  time  to  approve 

a  sufficient  bond  duly  filed,  cannot  deprive  a  person  commissioned  and  sworn  from 
entering  on  the  duties  of  the  office,  in  which  event  he  is  vested  with  the  leg^I 
title  thereto,  and  the  right  to  its  Halary. 

5.  The  directory  character  of  statutes  requiring  official  bonds  to  be  executed  in  s  pre- 

scribed form,  or  within  a  specified  time,  considered. 

6.  The  doctrine  of  relation  considered,  with  reference  to  the  approval  of  an  official 

bond  after  the  time  required  by  statute. 

7.  The  case  of  State  ex  rel,  if*c.  v.  Tool  (4  Ohio  St.,  533)  examined. 

8.  The  principle  as  to  the  directory  character  of  a  statute,  as  stated  t^BrinuU  on  S^rt- 

tyshipy  sec.  442,  discussed. 

The  Revised  Statutes,  as  amended  by  act  of  March  \,  1879  (20  StaU 
327,  Sec.  2),  contain  the  following  sections : 

Sec.  3142.  The  President,  by  and  with  the  ad\ic6  and  consent  of  th« 
Senate,  shall  appoint  for  each  collection-district  a  collector,  who  shall 
be  a  resident  of  the  same.     *     *     * 

Sec.  3143.  Every  collector,  before  entering  upon  the  duties  of  his  offi^^ 
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shall  execute  a  bond  for  such  amount  as  may  be  prescribed  by  the  Com- 
missioner of  Internal  Revenue,  under  the  direction  of  the  Secretary  of 
the  Treasury,  with  not  less  than  five  sureties,  to  he  apprised  by  the  Solid- 
tar  of  the  2Vea«ury.  conditioned  that  said  collector  shall  faithfully  per- 
form the  duties  of  nis  office  according  to  law,  and  shall  justly  and  faith- 
fully account  for  and  pay  over  to  the  United  States,  in  compliance  with 
the  order  or  regulations  of  the  Secretary  of  the  Treasury,  all  public 
moneys  which  may  come  into  his  hands  or  possession ;  and  he  shall,  from 
time  to  time,  renew,  strengthen,  and  increase  his  official  bond,  as  the 
Secretary  of  the  Treasury  may  direct,  with  such  further  conditions  as 
the  said  Commissioner  shall  prescribe ;  and  he  shall  execute  a  new  bond 
whenever  required  so  to  do  by  the  Secretary  of  the  Treasury,  with  such 
conditions  as  may  be  required  by  law  or  prescribed  by  the  Commissioner 
of  Internal  Bevenne,  with  not  less  than  five  sureties ;  which  new  bond 
shall  be  in  lieu  of  any  former  bond  or  bonds  of  such  collector  in  respect 
to  all  liabilities  accruing  after  the  date  of  its  approval  by  the  Solicitor  of 
the  Treasury.  Said  bonds  shall  be  filed  in  the  office  of  the  First  Comp- 
troller of  the  Treasury. 

Seo.  3144.  It  shall  be  the  duty  of  collectors  of  internal  revenue  to 
act  as  disbnrsing  agents  of  the  Treasury  for  the  payment  of  all  expenses 
of  collection  of  taxes  and  other  expenditures  for  the  internal-revenue 
service  within  their  respective  districts,  under  regulations  and  instruc- 
tions firom  the  Secretary  of  the  Treasury,  on  giving  good  and  sufficient 
bond,  with  such  sureties,  in  such  form,  and  in  such  penal  sum,  as  shall 
be  prescribed  by  the  First  Comptroller  of  the  Treasury,  and  approved 
by  the  Secretary  of  the  Treasury,  for  the  faithful  performance  of  their 
duties  as  such  disbursing  agents,  but  no  additional  compensation  shall 
be  paid  to  collectors  for  such  services. 

Sbc.  1769.  The  President  is  authorized  to  fill  all  vacancies  which  may 
happen  during  the  recess  of  the  Senate  by  reason  of  death  or  resignation 
or  expiration  of  term  of  ofl^e  by  granting  commissions  which  shall  expire 
at  the  end  of  their  next  session  thereafter.  And  if  no  appointment,  by  and 
with  the  advice  and  consent  of  the  Senate,  is  made  to  an  office  so  vacant 
or  temporarily  filled  during  such  next  session  of  the  Senate,  the  office 
shall  remainin  abeyance^  without  any  salary,  fees,  or  emoluments  attached 
thereto,  until  it  is  filled  by  appointment  thereto  by  and  with  the  advice 
and  consent  of  the  Senate ;  and  during  such  time  all  the  powers  and 
duties  belonging  to  such  office  shall  be  exercised  by  such  other  officer 
as  may  by  law  exercise  such  powers  and  duties  in  case  of  a  vacancy  in 
such  office. 

June  25, 1883,  ^<  during  a  recess  of  the  Senate,"  the  President  appointed 
John  W.  Burdette  collector  of  internal  revenue  for  the  fourth  district 
of  Iowa  and  issued  to  him  a  commission  accordingly.  July  25, 1883,  he 
executed  a  bond  with  sureties  as  required  by  law,  approved  by  the  So- 
licitor of  the  Treasury  August  20, 1883,  and  took  the  oath  of  office  and 
entered  on  duty  on  the  same  date.  December  3d,  1883,  Congress  assem- 
bled, the  President  nominated  Burdette  for  collector,  and  on  March  5th, 
1884,  the  Senate  confirmed  the  appointment.  The  Senate  adjourned 
July  7, 1884.  The  duties  of  said  collector  were  performed  under  the 
bond  mentioned  to  July  7, 1884.  (Bev.  Stat,  1769;  United  States  v. 
McCartney  et  al.,  26  Int.  Bev.  Becord,  28,  XT.  S.  Circuit  Court  Mass. ; 
Gaussen  v.  United  States,  97  U.  S.,  584 ;  United  States  v.  Singer,  16 


478  First  Oomptrollef^s  Offioey  Treasury  Departmtntn 

Wall.,  Ill;  United  Stales  v.  Kirkpatrick,  9  Wheat.,  720,  734;  Com.  v. 
Holmes,  25  Gratt.,  771;  Bees  v,  Berrington,  2  Lead.  Cas.  £q.,  4  Am.  ed., 
1913.)  March  7, 1884,  Bardette  was  cominissioQed  under  the  Senate  con- 
firmation. March  15, 1884,  he  executed  a  bond  with  sureties  as  required 
by  law.  March  31, 1884,  the  bond  was  filed  in  the  office  of  the  Solicitor 
of  the  Treasury  for  approval,  but  the  office  of  Solicitor  was  then  vacant, 
and  so  remained  until  July  3, 1884,  when  Hon.  H.  S.  Neal  was  qualified 
aad  entered  on  duty  as  such.  August  1,  1884,  the  bond  of  said  Bar- 
dette was  approved  by  the  Solicitor.  On  the  same  day  the  collector 
took  the  oath  of  office,  and  entered  ou  duty  under  said  bond.  He  con- 
tinued to  perform  the  duties  of  collector  from  July  7, 1884,  to  August 
1, 1884. 

The  question  is  presented  to  the  First  Comptroller  to  decide  whether 
said  Burdette  is  entitled  to  payment  of  salary  during  the  period  last 
named. 


Decision  by  William  LAWEENOB,^r«*  Comptroller, 

The  official  authority  of  the  claimant  under  his  first  commissiouy  oath 
and  bond,  and  the  liability  of  his  sureties,  ceased  as  to  money  received 
or  acts  performed,  after  the  Senate  adjourned  July  7, 1884.  (Bev.  Stat, 
1769 ;  United  States  v.  Kirkpatrick,  9  Wheat.,  7^0,  734.) 

The  claimant  had  no  legal  right  to  exercise  the  duties  of  his  office,  by 
virtue  of  his  commission  issued  March  7, 1884,  under  the  confirmatioa 
of  his  appointment  by  the  Senate,  until  he  took  the  oath  of  office  August 
1, 1884.  (Substitute  case,  3  Lawrence,  Compt.  Dec.,  346;  Dunn's  casCt 
4  Lawrence,  Compt.  Dec,  410 ;  Schroeder's  case,  ante^  374.) 

The  oath  of  office,  which  was  taken  by  the  claimant  under  his  firsA 
appointment,  had  no  force  or  obligation  under  his  last  appointment. 
Thus  in  a  similar  case,  the  Supreme  Court  said,  <'  the  two  commissions 
can  not  be  considered  as  one  continuing  appointment  •  •.  The  first 
is  limited  in  its  duration  to  a  specified  period ;  the  second  is  unlimited 
in  duration,  and  during  the  pleasure  of  the  President."  (United  States 
V.  Kirkpatrick,  9  Wheat.,  734.) 

The  claimant  was  a  de  facto  officer  from  July  7,  to  August  1, 1884,  but 
it  is  well  settled  that  such  officer  is  not  generally  entitled  to  the  pay- 
ment of  salary  from  the  United  States  unless  by  force  of  express  8tat> 
ute  in  exceptional  cases.  (Evans'  case,  3  Lawrence,  Compt.  Dec.,  117,  and 
cases  above  cited.)  This  being  the  general  rule,  it  devolves  on  de  facto 
officers,  who  demand  compensation,  to  show  that  some  statute  has  clearlji 
made  an  exception  in  their  favor.  Exceptions  can  not  arise  from  am- 
biguous language  in  a  statute.  (Claims- Assignment  case,  3  Lawrence* 
Compt.  Dec,  29 ;  Osage  Land  case,  Id.j  368.) 

It  is  urged  that  such  exception  exists  in  this  case,  upon  the  author- 
ity of  United  States  v.  Flanders  and  others^  decided  by  the  Supreme 
Court  November  3,  1884  (112  U.  S.  page  — ). 
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The  material  facts  neoessaiy  to  a  correct  anderstanding  of  that  case 
are  these : 

March  4, 1863,  Oeorge  A.  Denison  was  commissioned,  under  the  act 
of  July  1, 1862  (12  Stat  433),  as  a  collector  of  internal  revenne ;  March 
11,  he  entered  on  dnty  as  sach,  and  continaed  so  to  act  until  December 
11, 1863;  May  15,  he  took  the  oath  of  office  and  executed  his  bond  as 
collector.  The  question  presented  for  decision  was,  whether  he  was  en- 
titled to  compensation  f^om  March  11,  when  he  entered  on  duty,  or  only 
from  May  15,  when  he  took  the  oath  of  office  and  gave  bond.  Mate- 
rial provisions  of  statutes  in  force  in  1863  and  in  1884  are  as  follows: 


Statutes  in  force  in  1863. 

^^  The  President  is  authorized 

*  *  *  to  nominate,  and  by  and 
with  the  advice  and  consent  of  the 
Senate  to  appoint  •  •  •  a  col- 
lector [of  internal  revenue]  for  each 
[collection  district].''  (Act  July  1, 
1862,  12  Stat,  434,  sec.  2.) 

That  before  any  such  collector 
shall  enter  upon  the  duties  of  his 
office   he  shall  execute   a   bond 

•  •  •  with  sureties.  •  •  •, 
(Id.,  Sec.  4.) 


There  shall  be  allowed  to  the  col- 
lectors appointed  under  this  act  in 
full  compensation  for  their  services 
and  that  of  their  deputies  in  car- 
rying this  act  into  effect,  a  commis- 
sion of  four  per  centum  •  •  • 
"  to  be  computed  upon  the  amounts 
by  them  [collectors  appointed]  re- 
spectively paid  over  and  accounted 
for.^    {Id.y  Sec.  34.) 


•  Statutes  in  force  in  1884. 

^'  The  President  by  and  with  the 
advice  and  consent  of  the  Senate 
shall  appoint  for  each  collection  dis- 
trict a  collector."  (Rev.  Stat, 3142, 
taken  from  Act  July  1,  1862,  12 
Stat,  433,  Sec.  2.) 

Every  collector  before  entering 
upon  the  duties  of  his  office,  shall 
execute  a  bond  •  •  •  with  sure- 
ties. (Rev.  Stat,  3143,  taken  from 
act  June  30, 1864, 13  Stat,  225,  Sec. 
9,  as  amended  by  Act  March  1, 
1879,  20  Stat,  327,  Sec.  2.) 

Allowances  shall  *  *  *  be 
made  in  like  manner  [by  the  Sec- 
retary of  the  Treasury  upon  the 
recommendation  of  the  Commis- 
sioner of  luternal  Revenue]  for 
salary  and  office  expenses  of  eol- 
hotorSj  all  of  which  shall  be  in  lieu 
of  the  salary  and  commissions  here- 
tofore provided  by  law :  Provided, 
however,  that  the  salaries  of  coU 
lectors  shall  be  fixed  at  $2,000  per 
annum,  where  the  annual  collec- 
tions amount  to  $25,000,  or  less, 
and  graduated  up  to  the  maximum 
limit  of  four  thousand  five  hundred 
dollars ;  which  latter  sum  shall  be 
allowed  in  all  cases  where  the  col- 
lections amount  to  one  million  of 
dollars  or  upward.  (Rev.  Stat, 
3145,  as  amended  by  act  March  1, 
1879,  20  Stat,  329,  Sec.  2.) 


480  First  Comptroller's  Office^  Treasury  Department 

Every  person  appointed  to  any        Any  person    •    •    •    appointed 

office    ♦    ♦    ♦    shall  before  enter-  to  any  office    •    •    •    shall  before 

ing  apon  the  duties  of  such  office,  entering  apon  the  da  ties  of  his 

and  before  being  entitled  to  any  office  take  and  snbscribe    •    •     • 

of  the  salary  or  other  emolnments  the  following  oath    [the   form  of 

thereof  take  and  subscribe  the  fol-  which  is  given].  (Rev.  Stat.,  1756 ; 

lowingoath  or  affirmation  [the  form  act  May  13, 1884,  23  Stat,  22  Sec 

of  which  is  given].  2;  Schroeder's  case,  antey  377.) 

It  was  in  view  of  the  facts  stated,  and  the  statutes  cited  that  the  Sa- 
preme  Court,  in  the  case  referred  to,  said : 

The  compensation  to  which  Denison  was  entitled  was  at  the  rate  of 
$10,000  a  year,  under  section  34  of  the  Act  of  July  1st,  1862,  (12  St., 
445).  That  section  allows  the  compensation  to  the  collector  ^'  appoint^,'" 
in  full  compensation  for  his  services  and  those  of  his  deputies.  The  com- 
pensation is  by  a  specified  percentage  commission,  to  be  computed  on  the 
moneys  ^^paid  over  and  accounted  for  under  the  instructions  of  the  Treas- 
ury Department,"  the  commissions  not  to  exceed  $10,000  a  year,  ia  any 
case.  The  compensation  is  ffiven  by  the  statute  to  the  collector,  when  op- 
pointed^  and  is  based  wholly  on  the  amount  of  moneys  paid  over  and  ac- 
counted for.  If  he  IS  appointed^  and  acts,  and  collects  the  moneys,  and 
pays  them  over  and  accounts  for  them,  and  the  Oovernment  accepts  his 
services  and  receives  the  moneys,  his  title  to  the  compensation  nece^anlj 
accrues,  unless  there  is  a  restriction  growing  out  of  the  fact  that  another 
statute  says  that  he  must  take  the  oath  ^'before  being  entitled  to  any  of 
the  salary  or  other  emoluments"  of  the  office.  But,  we  are  of  opinion 
that  the  statute  is  satisfied  by  holding  that  his  title  to  receive,  or  retain, 
or  hold,  or  appropriate,  the  commissions  as  compensation,  does  not  arise 
until  he  takes  and  subscribes  the  oath  or  affirmation,  but  that,  when  he 
does  so,  his  compensation  is  to  be  computed  on  moneys  collected  by  him, 
from  the  time  when^  under  his  appointment^  he  began  to  perform  services 
as  collector,  which  the  Government  accepted,  provided  he  has  paid  over 
and  accounted  for  such  moneys.* 

This  seems  to  place  the  right  of  the  collector  on  two  concurrent  and 
CO  operating  gronuds,  first  and  chiefly,  that  the  statute  gives  the  compem- 
sation  "  to  the  collector  when  appointed,''^  and  second,  that  "the  Govern- 
ment accepts  his  services  and  receives  the  moneys  he  collects.  This,  of 
course,  holds  that  a  statute  can,  by  express  provision,  give  a  right  to 
compensation  in  such  case,  and  that  the  proper  construction  of  the  act 
of  July  1, 18G2,  is,  that  it  gives  a  right  to  compensation  on  the  facts 
stated.  The  right  to  the  compensation  seems  to  the  rest  es]>ecially  on  the 
force  of  the  word  "  appointed  "  as  used  in  the  statute.  It  does  not  appear 
that  without  the  force  of  this  word  compensation  could  have  been  recov- 
ered merely  on  the  ground  that  the  Government  accepted  the  services  of 
the  de  facto  officer.t 


*The  words  italicized  are  not  so  in  the  original,  but  are  made  so  aboTe  to  empba- 
size  the  ground  upon  which  the  decision  is  understood  to  have  been  placed. 

tThe  forcible  argument  of  the  Hon.  Wm.  A.  Maary,  Afisistant  Attomey-Otner^  oo 
this  point  was  as  follows : 

But  who  ha^  the  right  to  exercise  a  dispensing  power  over  the  law  reqairio^  tlie 
oath  and  the  bond  f    It  seems  to  be  a  doctrine  fraught  with  great  danger  to  the  f  i 
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In  the  case  of  Burdette,  now  under  consideration,  it  may  be  said,  the 
Government  a<;cepted  his  services  and  received  the  money  lie  collected. 
So  far  one  ground  for  demanding  compensation  is  supplied.  But  the 
other  ground  is  wanting — that  of  an  express  statute  giving  a  collector 
"when  appointed"  a  right  to  compensation.  In  the  case  of  Denison,  the 
compensation  was  merely  "  a  specified  percentage  commission  to  be  com- 
puted on  the  moneys  ^paid  over  and  accounted  for. ^^"^  (12  Stat.,  433,  Sec. 
34.)  The  peculiar  form  of  expression  used  by  the  statute  gives  to  col- 
lectors appointed  a  commission  on  moneys  collected,  "  \m\d  over  and  ac- 
counted for."  This  is  compensation  for  services  actually  rendered.  It 
is  not  SL  fixed  salary  to  be  paid  whether  services  are  rendered  or  not.  The 
statute  applicable  in  the  case  now  under  consideration  makes  no  pro- 
vision in  favor  of  collectors  who  are  merely  appointed,  and  who  pay  over 
and  a4icountfor  mon«y«  collected.  On  the  contrary,  it  gives  an  absolute 
fixed  minimum  salary  to  "  collectors^  and  authorizes  "  allowances^  within 
a  maximum  limit  of  $4,000,  "  for  salary  •  •  •  of  collectors,^  This 
form  of  expression,  by  every  fair  construction,  refers  to  dejure  collectors 
— to  those  having  a  right  to  salary  under  the  statutes,  and  who  are  by 
compliance  with  their  provisions  invested  with  a  legal  title  to  office,  for 
without  this  there  cannot  be  in  law  a  "  collector."  The  acceptance  of 
a  commission,  the  official  oath,  and  bond,  are  all  requisite  to  complete 
the  title  to  the  office.  The  necessity  for  an  official  oath  was  by  the 
founders  of  the  Government  deemed  so  essential  that  it  is  expressly  re- 
quired by  a  mandatory  provision  of  the  Constitution.  (Art.  6,  cl.  3.)  Its 
language  is — "all  executive  •  ♦  •  officers  •  •  •  shall  be  bound 
by  oath  or  affirmation."    Where  affirmative  words  in  a  constitution  or 


nry  that  any  member  of  the  Ezecntive  Department  can  bind  the  Government  to  com- 
pensate an  officer  for  services  performed  before  having  been  legally  inducted  into  of- 
nee.  It  would  seem  to  be  nothing  more  nor  less  than  placiu;;  a  premium  on  delay  in 
qnalifying  according  to  law,  and,  in  that  way,  subjecting  the  public  money  to  nskv 
'Which  were  not  within  the  contemplation  of  Con^^ress.  In  the  eye  of  the  law  Deni- 
8on  was  not  collector  prior  to  the  15th  May,  ISd'S, 

A  somewhat  similar  question  was  considered  in  Exigency  case,  (3  Lawrence,  Compt. 
Dec,  106,  107.)     '*A  municipal  corporation  as  against  persons  who  have  dealt  with  it 
in  good  faith,  and  parted  with  value  for  its  benefit  cannot  set  up  mere  irregularities 
in  the  exercise  of  the  powers  conferred"  to  escape  liability.     It  is  "estopped  to  set  up 
&8  a  defense  its  own  irregularities  in  the  exercine  of  a  power  clearly  granted  to  it." 
<2  Dillon,  Municipal  Corp.,  936 ;  Marsh  v.  Fulton  County,  10  WaU.,  676 ;  Hitchcock  v, 
Oalveston,  96  U.  S.,341 ;  Chapman  r.  County  of  Douglas,  107  U.  8.,  348;   Morville  r. 
JLmerican  Tract  Society,  123  Mass.,  129;  Pimental  r.  city  of  San  Francisco,  21  Cal., 
363;  Argenti  v.  San  Francisco,  16  Cal.,  282;  Clark  r.  Saline  County,  9  Nebraska,  516  ; 
Xhomas  v.  City  of  Richmond,  12  Wall,  349;  Campbell  r.  The  District,  2  Mac  Arthur, 
Snp.  Ct.  Dec,  533.    These  cases  show  that  where  work  done  was  authorized  hy  law,  and 
liaa  been  accepted  by  a  municipal  corporation  for  the  benefit  of  the  public,  the  con- 
tractor may  recover  either  upon  his  contract,  or  upon  a  quantum  meruit  or  quantum  vale- 
h€int,  although  the  agents  of  the  corpotation  neglected  their  duty  in  not  complying 
-vrdth  the  forms  required  by  law.    But  these  authorities,  even  if  applicable  to  the  Gov- 
ornment,  do  not  hold  it  liable  as  upon  a  quantum  meruit  or  otherwise,  for  the  services 
of*  a  de facto  ofUceT  performed  without  authority  of  2air,  and  ufithout  any  authorised  ratifl- 
G*tion  thereof. 

31  DEOy  VOL  6 
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statute  are  peremptory,  they  are  mandatory.  (Bishop,  Written  Laws, 
256;  Dwarris,  2d  ed.,  610.)  The  cases  iu  which  a  constitutional  pro. 
vision  may  be  repirded  as  directory  must  be  rare.  (Bishop,  Writtea 
Laws,  36  a,  37,  256 ;  Washington  v.  Page,  4  Cal.,  388 ;  Smith,  Stat.  & 
Const.  Law,  670,  681 ;  Dwarris,  2d  ed.,  608,  612;  Stayton  r.  Hulinoja,  7 
Indiana,  144;  Webster  v.  French,  12  111.,  302.)  To  treat  a  constitutional 
provision  as  directory  is  practical  nullification,  frau«:ht  with  perils,  and 
dangerous  in  the  extreme.  A  statute  cannot  convert  a  mandatory  pro- 
vision of  a  constitution  into  a  directory  one,  nor  give  a  de  facto  officer  a 
right  which  the  constitution  denies  to  him,  or  only  gives  to  a  de  jure 
officer.  A  person  commissioned  but  not  sworn  into  office  is  not  de  jure 
an  officer;  he  has  not  complied  with  the  constitutional  obligation  to 
take  an  oath  of  office.  To  give  him  all  the  advantages  of  an  office  is 
very  different  from  giving  to  the  public  the  benefit  of  his  acts  as  official, 
and  has  the  practical  effect  of  investing  a  i)erson  who  is  not  an  oftic4^r 
with  all  the  attributes  of  an  officer.  It  is  perhaps,  too  late  to  say  that, 
on  constituticmal  grounds,  this  cannot  be  done  by  force  of  an  express 
statute,  but  it  is  safe  to  say,  a  statute,  the  eflfect  of  which  is  to  practically 
nullify  a  mandatory  i)rovision  of  the  constitution,  should  be  construed 
with  great  strictness,  and  should  not  be  extended  beyond  the  clearest 
force  of  its  terms.  It  is  a  salutary  and  necessary  general  rule  that  a 
mandatory  i)rovision  of  the  Constitution  cannot  in  any  form  be  evaded. 
"  Statutes  are  not  to  be  evaded  any  more  than  they  are  to  be  disobeyed." 
(Sedgwick  Stat.,  74;  Haunay  v.  Eve,  3  Cranch,  242;  Humphrey  v.  Cham- 
berlain, 1  KeriKin,  274;  4  Coke,  24  b;  Caldwell  v.  The  Mayor,  &c.,  9 
Paige,  575;  Broom,  Legal  Max.,  732;  Jones  v.  Waite,  5  Bing.,  N.  C, 
675;  Armstrong  r.  Armstrong,  3  My  &  K.,  64;  The  Reward,  2  Dods., 
Adm.  R.,  271;  Monroe  v.  Collins,  17  Ohio  St.  R.,  665;  Walker  r.  Cincin- 
nati, 21  Ohio  St.  K.,  14 ;  Eichenlaub  i\  State,  36  Ohio  St.,  140 ;  Taylor  r. 
Commissioners,  23  Ohio  St.,  2'J;  State  v.  Hipp,  Sup.  Ct.  Ohio,  June,  188J; 
Eveleth's  case,  Second,  6  Lawrence,  Compt.  Dec.  Hardcastle,  Statu- 
tory Law,  24;  New  Hampshire  v.  Louisiana,  108  U.  S.,  76.  The  oath 
of  office,  so  distinctly  and  imperatively  required  by  the  Constitution, 
is  almost  universally  regarded,  as  a  means  essential  to  secure  official 
fidelity,  as  much  so  as  an  oath  to  secure  truthful  testimony  iu  courts  of 
justice.  It  is  hallowed  by  the  general  sentiment  which  has  prevailed 
in  its  favor  through  centuries.  This  sentiment  has  "stood  the  test  of 
human  scrutiny,  of  talents  and  of  time."  The  constitutional  and  statu- 
tory provisions  nH[uiring  an  oath  of  office  are  clearly  mandatory.  For 
the  same  reasons  the  statutory  provision  requiring  an  official  bond  is 
mandator^'.  Its  obj(»ct  is  to  [)rotect  the  Government  from  loss,  not  only 
by  the  liability  it  imposes  on  sureties,  but  by  their  vigilance  in  looking 
after  the  official  conduct  of  the  officer,  and  by  his  wholesome  dread  of 
this  suj)ervision,  as  well  as  sense  of  justice  of  saving  his  sureties  from 
loss.  Neither  the  oath  of  office,  nor  the  official  bond,  can  be  safely  dis- 
pensed with.    On  grounds  of  public  policy,  safety  and  justice,  it  should 
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require  clear  language  iu  a  statute  to  euable  a  person  merely  commis- 
sioned as  an  officer,  to  reap  all  its  advantages,  and  yet  escape  the  sacred 
obligation  of  an  oath,  escape  the  legal  penalties,  if  any,  for  its  violation, 
and  withhold  from  the  government  and  the  people  whom  it  represents 
the  security  of  an  official  bond.  It  should  require  clear  language  in  a 
statute  to  enable  officers  of  the  (rovernment  to  accept  as  official  services, 
and  to  reward  with  salary,  those  which  are  rendered  by  an  intruder  in 
office,  liable  at  all  times  to  judicial  ouster  as  one  acting  without  legal 
right,  title  or  authorit3%  To  give  an  unauthorized  and  illegal  accept- 
ance of  such  unauthorized  and  illegal  services,  all  the  legal  effect  of 
vesting  a  title  to  office  is  practicall}'  to  give  the  appointing  power  in  a 
mode  unknown  to  the  Constitution,  alien  to  its  purposes,  hostile  to 
its  objects,  and  without  the  guaranties  it  imperatively  requires.  If 
the  oath  of  office  and  bond  may  be  dispensed  with,  why  may  not  also 
the  consent  of  the  Senate  to  an  appointment!  A  person  commissioned 
to  office,  but  who  does  not  perfect  his  title  thereto  by  an  oath  of  office 
and  the  tender  of  a  sufficient  bond,  is  not  an  officer — he  is  an  intruder^ 
who  is  bidding  defiance  to  the  law.  To  make  the  violation  of  laWj  by 
such  intruder,  and  by  officers  who  accept  his  services  in  violation  of  law 
and  public  policy,  the  basis  of  a  right  to  compensation  therefor,  is  to 
reverse  legal  maxims  hoary  with  age  and  sanctified  by  the  approval  of 
the  great  doctors  of  the  common  law — that  matchless  system  which  has 
guided  and  guarded  the  progress  of  civilization,  and  the  advance  of 
learning  and  science,  wherever  the  English  speaking  people  exercise  the 
power  of  government.  (Morville  v.  American  Tract  Society,  123  Mass., 
129;  Thomas  v.  City  of  Richmond,  12  Wall.,  349.)  No  statute  exists,  no 
rule  of  construction  is  now  perceived,  which  makes  the  case  an  excep- 
tion to  the  general  principles  of  law  which  have  been  stated,  or  re- 
quires them  now  to  be  disregardeii. 

The  general  principles  above  stated  are  well  settled  at  common  law 
and  by  force  of  statutes.  There  may  be,  and  are,  special  provisions  of 
statutes,  and  exceptional  reasons,  which  in  some  cases  change  the  prin- 
ciples stated,  but  they  have  no  application  to  this  case. 

This  case  is  only  important  now,  as  it  affords  the  occasion  for  stating 
that  the  claimant  could  have  established  a  right  to  salary,  if,  after  filing 
his  bond  with  the  Solicitor  of  the  Treasury,  he  had  taken  the  oath  of 
office,  when  a  reasonable  time  had  elapsed  to  enable  the  Solicitor  to  ap- 
prove it.  The  claimant's  appointment  was  advised  and  consented  to,  by 
the  Senate  March  5,  1884,  he  was  commissioned  March  15th,  he  filed  a 
sufficient  and  proper  bond  in  the  office  of  the  Solicitor  of  the  Treasury 
March  31st,  and  thus  did  all  the  law  required  him  to  dOj  to  enter  on  the 
duties  of  the  office,  except  to  take  the  oath  of  office  under  his  new  com- 
mission. If  he  had  taken  the  oath  of  office  on  the  8th  of  July  he  would 
then  have  done  all  that  the  law  required  of  him.  The  law  required  the 
bond  to  be  approved  by  the  Solicitor  of  the  Treasury,  but  a  failure  or 
unreasonable  delay  on  his  part  to  do  so,  or  a  vacancy  in  the  office  of 
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solicitor  rendering  it  impossible  to  procure  the  proper  approval,  could 
not  deprive  the  claimaint  of  the  right  to  take  the  oath  of  office,  and  en- 
ter on  his  duties.  A  collector  duly  appointed  to  office,  cannot  be  de- 
prived of  his  title  thereto,  by  a  vacancy  in  the  office  of  Solicitor.  When 
a  Solicitor  is  in  office,  he  is  entitled  to  a  reasonable  time,  after  a  bond 
is  filed  with  hiui,  or  perhaps  to  a  reasonable  time  after  the  coufirmatiou 
of  an  ai)i)ointnient  by  tlie  Senate  and  the  issue  of  a  commission,  to  as- 
certain the  snfficiency  of  the  sureties  thereon.  But  the  officer  so  com- 
missioned, cannot  be  indeftnitel^"  deprived  of  his  title  to  office,  with  Lis 
right  to  salary,  by  a  delay  in  the  approval  of  a  sufficient  bond,  nor  by  a 
vacancy  in  the  office  which  is  required  to  approve  his  bond.  The 
vacancy  is  no  fault  of  the  officer  tendering  the  bond  for  approval.  He 
is  not  required  to  i>rocure  an  approval,  when  this  is  impossible.  Lex  non 
cogit  ad  impossibilia.     (Broom,  Legal  Max.,  242.) 

Of  course  the  claimant  was  required  to  present  a  sufficient  bond,  in 
order  to  entitle  him  to  take  the  title  to  his  office,  and  give  him  a  right 
to  the  salary  thereof.  The  subsequent  approv^al  of  the  bond  by  the 
Solicitor,  is  evidence  that  this  was  done.  It  is  true,  a  surety  might 
have  been  insufficient  when  he  signed  the  bond,  and  might  have  become 
sufficient  afterwards  and  before  its  approval,  but  in  the  absence  of 
evidence  to  that  effect,  it  is  to  be  presumed,  that  sureties  deemed  suffi- 
cientat  the  date  of  approval  were  soat  the  time  of  execution.  (2  Wharton, 
Ev.,  1284-1296;  1  Greenl.,  Bv.,  41.) 

The  principle  that  the  neglect  of  an  officer  for  an  unreasonable  time 
to  approve  a  sufficient  bond,  can  not  deprive  the  person  giving  it  of 
his  title  to  an  office  is  well  supported  by  authorities.  Thus  in  State 
{ex  reL  Attorney  General)  i\  Tool  (4  Ohio  St.,  553)  it  appeared  that  at  the 
October  election  of  1854  Tool  was  duly  elected  treasurer  of  Hocking 
County,  Ohio ;  on  the  first  Monday  of  June  thereafter  he  executed  a 
proper  official  bond,  and  then  filed  it  with  the  county  commissioners, 
and  took  the  oath  of  office ;  the  commissioners  on  that  day  neither  ac- 
cepted nor  rejected  the  bond,  but  on  the  next  day  approved  it  The 
statute  reciuired  the  treasurer  " previous  to  entering  on  the  duties  of 
his  otHce"  to  "give  bond  with  four  or  more  freehold  securities  to  tk€ 
acceptance  of  the  county  commissioners,'^'  and  to  take  the  oath  of  office. 
The  statute  also  provided  that  '*if  any  person  elected  shall  not  gire 
bond  and  take  the  oath  *  *  *  on  or  before  the  first  Monday  in  Jhm, 
•  *  *  his  ojjlce  shall  be  vacant '^  On  (]fM o  ir a rra» to  the  question  an>se 
as  to  the  right  of  Tool  to  hold  the  office.    The  court  said : 

*^The  bond  was  executed  and  delivered  to  the  commissioners  for  their 
acceptance,  within  tiie  time  i)rescribed  by  law,  but  was  neither  accept i-ti 
nor  rejected  on  that  day ;  but  on  the  next  day  and  during  the  reguLir 
Juue  si'ssiou  of  the  coniniissioners,  was  accepted  and  approved  by  them. 
Now,  it  a  good  and  sunicient  bond,  executed  according  to  law,  with  the 
oath  of  the  treasurer  executed  thereon  as  prescribed  by  the  statute,  had 
been  presented  to  the  commissioners  at  the  March  term,  1855,  and  they 
had  not  acted  on  the  bond  until  the  day  after  the  first  Monday  of  Juue^ 
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1855,  and  then  approved  the  same,  it  conld  scarcely  be  contended  that 
the  treasurer  would  be  deprived  of  his  oflBce.  The  treasurer,  in  such 
case,  would  have  done  all  that  the  laic  required  of  him  to  do;  and  it  would, 
to  say  the  least  of  it,  be  strange  if,  by  the  neglect  of  the  commissioners, 
he  was  not  only  deprived  of  his  office,  but  the  commissioners  themselves 
thereby  acquired  the  power  of  appointing  another  in  his  i)lace. 

"  In  such  case,  the  doctrine  of  relation  would  apply,  and  the  acceptance, 
by  the  commissioners,  of  the  bond  on  the  next  day,  would  relate  back  to 
the  time  of  the  deli\ery  of  the  bond  to  the  commissioners  for  their  ac- 
ceptance. 

'*  It  is  said  in  Viner's  Abridgment,  vol.  18,  page  290,  that  where  there 

are  divers  acts  concurrent  to  make  a  conveyance,  estate,  or  other  thing^ 

the  original  act  shall  be  preferred,  and  to  this  the  other  acts  shall  have 

relation. 

•  •••••• 

"The  presentation  of  the  bond  on  the  first  Monday  of  June,  with  the 
oath  indorsed  thereon  and  the  acceptance  by  the  commissioners,  are,  in 
the  sense  in  which  the  word  concurrent  is  used  by  Viner,  concurrent 
acts,  and  the  acceptances  shall  relate  back  to  the  first  Monday  of  June, 
and  the  whole  be  considered  as  having  been  done  on  that  day ;  although, 
in  point  of  fact,  the  acceptance  was  made  and  entered  by  the  commis- 
sioners on  the  day  after  the  first  Monday  of  June." 

The  proceeding  on  quo  warranto  was  accordingly  dismissed. 

It  has  been  held  in  many  cases  that  private  parties  cannot  be  deprived 
of  their  rights  arising  under  contract,  and  otherwise,  by  reason  of  a 
failure  of  officers  to  performduties  required  of  them  by  law.  (Exporter's 
case,  ante^  25  ^  Printer's  case,  2  Lawrence,  Oompt.  Dec,  504.)  When  a 
person  duly  commissioned  to  office  gives  a  sufficient  bond  in  due  time, 
takes  the  oath  of  office,  and  performs  the  duties  thereof,  it  is  obligatory 
ou  the  sureties  therein,  although  never  formally  approved  as  required 
by  law.    Thus  it  is  said  by  Brandt  that: — 

"Where  a  statute  provides  that  a  bond  with  two  sureties  shall  be 
given  by  an  officer,  such  provision  is  merely  directory,  and  a  bond  signed 
by  one  surety  only,  will  bind  such  surety.  A  defect  in  the  approval  of 
an  official  bond  cannot  be  set  up  by  the  sureties  therein  as  a  defense. 
The  object  of  requiring  the  approval  is  to  insure  greater  security  to  the 
pablic,  and  the  sureties  cannot  object  that  their  bond  was  accepted 
without  proper  examination  into  its  sufficiency  by  the  officers  of  the  law. 
The  failure  of  the  justices  of  the  orphan's  court  to  attest  a  sheriff*'s  bond, 
as  required  by  law,  is  no  objection  to  its  validity.  The  att<»station  was 
not  required  for  the  benefit  of  the  sheriff  or  his  sureties,  and  formed  no 
part  of  the  inducement  for  them  to  enter  into  the  contract."  (Sharp  t?. 
United  States,  4  Watts,  Pa.,  21;  The  Justices  r.  Ennis,  5  Ga.,  569; 
Mears  v.  Commonwealth,  8  Watts,  Pa.,  223;  People  v,  Edwards,  9  Cal., 
286;  McCracken  v.  Todd,  1  Kansas,  148;  State  v.  Hampton,  14  La.  An., 
736 ;  Young  v.  The  State,  7  Gill  &  Johns.,  Md„  25;  Brandt,  Suretyship, 
442;  Westerhaven  v.  Olive,  5  Ohio,  136.) 

It  is  clear  that  a  collector  of  internal  revenue,  who  comes  into  office 
ander  a  temporary  appointment,  and  is  subsequently  commissioned 
nnder  a  Senate  confirmation,  and  who  is  required  to  give  a  new  bond,  is 
also  required  to  take  a  new  oath  of  office  before  being  fully  invested 
with  the  legal  title  to  the  office.   The  question  whether  an  oath  is  required 
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of  an  officer  who  is  not  required  to  give  any  bond,  but  is,  in  other  re- 
spects, similarly  situated,  is  not  considered. 

It  will  be  observed  that  Brandt  says  that,  a  statute  requiring  an  offi- 
cer to  give  a  bond  with  two  sureties  is  merely  directory^  and  that  a  bond 
signed  "  by  one  surety  will  bind  such  surety.''  This  is  certainly  true,  if 
such  surety  signed  the  bond  not  expecting  any  other  to  sign  it,  or  in  a 
form  to  induce  an  oflScer  required  to  approve  it  to  suppose  the  one  surety 
intended  to  be  obligated  without  reference  to  any  other  surety,  as  he 
perhaps  would  be,  if  only  one  surety  was  named  in  the  bond  so  executed. 
(Cincinnati  v.  Scott,  4  Western  Law  Journal,  528;  s.  c,  1  McVe^'s  Ohio 
Dig.,  94.)  But  this  rests  on  the  solid  legal  principle  of  estoppel^  that  a 
party  "cannot  be  permitted  to  make  his  own  disregard  of  the  statute 
the  basis  for  impeaching"  the  validity  of  his  own  act.  (Bailey  r.  United 
States,  100  U.  S.,  439;  Grant  &  Davis  case,  ante^  128.)  It  rests  on  solid 
legal  maxims.  (2  Inst.,  (jQ^  380;  Broom,  Legal  Max.,  7  Am.  Ed.,  33.)  Xo 
man  is  permitted  to  take  advantage  of  his  own  wrong.  These  princiides 
are  very  different  from  those  which  relate  to  directory  statutes.  Gener- 
ally "statutes  imposing  a  duty  and  giving  the  means  for  its  performance 
are  mandatory."  (Bishop,  Written  Laws,  256.)  A  statute  requiring  a 
person  appointed  to  office  to  give  a  bond,  to  be  approved  by  a  designated 
officer,  as  a  condition  precedent  to  the  right  to  take  the  office,  certainly 
cannot  be  directory^  in  the  sense  that  if  disapproved,  the  legal  title  to 
office  will  vest  notwithstanding.  (Maxwell  on  Statutes,  453-4o6.)  It  can- 
not be  directory^  in  the  sense  that  the  officer  required  to  give  or  to  ap- 
prove, can  dispense  with  a  special  statutory  requirement  as  to  the  form 
or  number  of  .sureties,  (/r/.,  458.)  So,  a  person  appointed  to  office,  who 
takes  the  oath  of  office,  and  tenders  a  sufficient  bond  to  an  officer  cbarged 
with  the  duty  of  approving  it,  becomes  invested  with  the  legid  title 
thereto,  after  a  reasonable  time  has  elapsed  for  its  approval,  wholly 
without  reference  to  the  doctrine  of  relation^  referred  to  above.  The 
title  to  the  office  vests,  if  the  bond  in  such  case  should  never  }pe  approved, 
and  this  shows  that,  the  doctrine  of  relation  has  no  material  bearing  on 
it.  The  title  to  the  office  vests  on  the  solid  legal  principle  that  a  party 
cannot  be  deprived  of  a  le^al  right,  by  the  failure  of  an  officer  to  per- 
form his  duty  in  approving  the  bond.  In  such  case,  the  princii)le  ap- 
plies at  law,  as  well  as  in  etjuity,  that,  that  shall  be  considered  as  douf, 
which  ought  to  have  been  done.  (Place  i\  Taylor,  22  Ohio  St.,  .'>1 7; 
Skellinger  r.  Venders,  12  Wend.,  3()G;  Exporter's  case,  aw/t^,  25.)  The 
bond  is  ol)li;;atory  on  the  sureties  by  its  very  terms,  and  without  refer- 
ence to  the  doctrine  of  relation,  and  because  the  approval  is  not  for  the 
benefit  of  the  sureties,  but  for  the  security  of  the  public. 

The  elainiant's  salary  will  commence  with  the  date  of  his  oath  of  office, 
August  1,  1S84. 

Treasury  Department, 

First  Comptroller's  Office,  December  6,  1884. 


Indian  Claims  for  Stolen  Property — Friendly- Indian  Case.       487 


IN  THE    MATTER   OF   CLAIMS   UNDER   SECTION  ai55  OF   THE   REVISED 

STATUTES.— FRIENDLY-INDIAN  CASE. 


1.  Section  21&5,  of  the  Revised  Statutes,  imposes  au  obligation  on  the  United  States 

to  make  payment  to  friendly  Indians,  in  the  cases  therein  specified. 

2.  Said  section  does  not  appropriate  money  to  make  snch  payments. 

3.  The  proper  Auditor  and  Comptroller  have  jurisdiction  of  such  claims,  without 

reference  to  the  existence  of  an  appropriation  for  their  payment. 

4.  Estimates  may  be  submitted  to  Congress  for  appropriations  to  pay  such  claims. 

December  15,  1884,  the  Second  Auditor  addressed  a  letter  to  the  Sec- 
retary of  the  Treasury  rts  follows  : 

Sib:  Certain  papers  have  been  filed  in  this  office  touching  the  claim 
of  a  Creek  Indian  for  $32,000  stolen  from  him  by  certain  white  persons. 
The  money  not  having  been  recovered  from  the  thieves,  it  is  sought  to 
recover  from  the  government  under  provisions  of  sections  2154,  2155, 
Revised  Statutes.  Before  this  office  can  assume  jurisdiction  in  the  case, 
it  is  essential  to  determine  whether  the  expression  ''shall  be  paid  out 
of  the  Treasury  of  the  United  States,'^  in  section  2155,  is  to  be  construed 
as  appropriating  money  for  the  purpose,  so  that  warrants  may  be  drawn 
without  further  action  of  Congress. 

It  is  respectfully  requested  that  the  question  involved  may  be  sub- 
mitted to  the  First  Comptroller  for  his  decision. 

December  17, 1884,  this  was  b^'  the  chief  clerk  in  the  office  of  the  Sec- 
retary referred  to  the  First  Comptroller  "  for  consideration.'' 


Opinion  by  William  Lawrence,  First  Comptroller, 
The  ^Revised  Statutes  contain  these  sections: 

Sec.  2154.  Whenever,  in  the  commission,  by  a  white  person,  of  any 
crime,  offense,  or  misdemeanor,  within  the  Indian  country,  the  property 
of  any  friendly  Indian  is  taken,  injured,  or  destroyed,  and  a  conviction 
is  had  for  such  crime,  offense,  or  misdemeanor,  the  person  so  convicted 
shall  be  sentenced  to  pay  to  such  friendly  Indian  to  whom  the  property 
may  belong,  or  whose  jierson  may  be  injured,  a  sum  equal  to  twice  the 
just  value  of  the  property  so  taken,  injured,  or  destroyed. 

Sec.  2155.  If  such  offender  shall  be  unable  to  pay  a  sum  at  least 
equal  to  the  just  value  or  amount,  whatever  such  payment  shall  fall 
short  of  the  same  shall  be  paid  out  of  the  Treasury  of  the  LTnited 
States.  If  such  offender  cannot  be  apprehended  and  brought  to  trial, 
the  amount  of  such  property  shall  be  paid  out  of  the  Treasury.  But  no 
Indian  shall  be  entitled  to  any  payment  out  of  the  Treasury  of  the 
United  States,  for  any  such  property,  if  he,  or  any  of  the  nation  to 
which  he  belongs,  have  sought  private  revenge,  or  have  attempted  to 
obtain  satisfaction  by  any  force  or  violence. 

The  latter  section  imposes  an  obligation  on  the  (Jnited  States  to  make 
payment  in  the  cases  it  specifies.    These  sectLonis  are  taken  from  see- 
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tiou  10  of  the  act  of  June  30,  1831  (4  Stat.,  729),  being  "Au  act  to  regu- 
late trade  and  intercourse  with  the  Indian  tribes,  and  to  preserve  peace 
on  tlie  frontiers."  Its  purpose  is  to  define  and  regulate  certain  rights, 
duties  and  ohlifjationsj  growing  out  of  trade  and  intercourse  with  the 
Indian  tribes.  Section  17  of  the  actt  guarantees  to  white  persons,  in  cer- 
tain cns<»s,  ''an  eventual  indemnification"  for  property  " taken,  stolen  or 
destroyed,"  b.v  Indians.  This  imposes  an  obligation  on  the  United  States 
but  does  not  appropriate  money  to  perform  it.  So  section  IC  simply 
imposes  an  obligation  on  the  United  States  in  specified  cases,  to  pay 
friendly  Indians  for  their  property  taken,  injured  or  destroyed  in  the 
commission,  by  a  white  person,  of  any  crime,  offense  or  misdemeanor 
within  the  Indian  country. 

About  the  time  this  act  became  a  law  it  was  provided  in  various  In- 
dian Treaties  that  the  United  States  should  pay  specified  moneys  to 
Indian  tribes.  (Chickasaw  Treaty,  May  24,  1834,  7  Stat,  457,  Art.  4; 
Miami  Treaty,  October  23, 1834;  W.,  458,  Art.  2;  Pottawatomie  Treaty, 
Dec.'lG,  1834;  Id.,  408,  Art.  2.)*  These  will  serve  as  specimens.  But 
approi)riations  were  always  deemed  necessary,  and  were  made  by  Con- 
gress to  carry  these  and  other  similar  treaties  into  effect.  So,  many 
acts  of  Congress  impose  obligations  on  the  Government  to  pay  money 
from  the  Treasury,  but  appropriations  have  always  been  deemed  neces- 
sary for  this  purpose.  (Rev.  Stat.,  3015, 3017, 3048, 3G62, 3687, 3G88, 3^*89, 
3698.) 

The  existence  of  an  appropriation^  to  pay  claims  of  the  class  men- 
tioned in  the  letter  of  the  Honorable  Second  Auditor,  is  not  essential 
to  enable  him  to  assume  jurisdiction  over  them.  His  jurisdiction  exists 
whether  Congress  appropriates  money  or  not.  (Five- Year  Claims'  ea.se, 
4  Lawrence,  Compt.  Dec,  252;  Farrar's  case,  ante,  447.)  If  there  be  no 
appropriation  for  the  payment  of  such  claims,  when  duly  allowed  by  the 
accounting  offi(;ers,  estimates  may  be  submitted  on  request  of  the  Sec- 
retary of  tlie  Intei'lor  by  the  Secretary  of  the  Treasury  to  Congress  fi)r 
an  appropriation.  (IJev.  Stat.,  3660,  3664,  3669;  Act  July  7,  1884—23 
Stat.,  254.) 

The  Secretary  of  the  Treasnry  will  be  advised  to  inform  the  Second 
Auditor  accoidingly. 

Ti:  i:  AS  I '  K  V  Dep  a  rtm  ent, 

First  Comptrollers  Office,  December  22,  1884. 


<i  r 


*  As  to  the  oxtt'iit  of  tlio  tn^aty  inakin;jf  power  see  in  the  Congreissional  Law  Libiary 
rhe  TiTaty  Qiustioii,"  hy  William  Lawrence. 
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IN  THE  MATTER  OF  A  CLAIM,  BY  THE  LEGAL  REPRESENTATIVE  OF  A 
DECEASED  OWNER  OF  REALTY  IN  BEAUFORT  COUNTY,  SOUTH  CARO- 
LINA, SOLD  TO  THE  UNITED  STATES.  AT  A  DIRECT-TAX  SALE,  MARCH 
»,  1863,  FOR  THE  REPAYMENT  OF  THE  SURPLUS  PROCEEDS  OF  SAID 
SALE.— FRIPP'S  CASE. 


1.  The  heirs,  or  devisees,  of  a  dece<lent,  are  not  his  '* legal  representatives"  within 

the  meaning  of  section  36  of  the  direct-tax  act  of  August  5,  1861  (12  Stat.,  304), 
hut  his  executors  or  administrators  are. 

2.  The  owner  of  realty  sold  under  the  direct-tax  act  of  June?,  1862(12  Stat.,  423),  as 

amended  by  act  of  February  6,  1863  (12  Stat.,  640),  or  his  legal  representative,  is 
entitled  to  the  ''surplus  proceeds"  of  such  sale  whether  the  sale  was  made  by 
the  United  States,  or  to  a  private  purchaser;  provided^  that,  in  the  latter  case,  the 
purchase  money  was  ** deposited"  or  "covered"  into  the  Treasury. 

3.  The  appropriation  made  by  the  deficiency  act  of  March  3,  18S3  (22  Stat.,  595),  for 

the  payment  of  the  ''surplus  proceeds"  of  direct-tax  sales,  is  applicable  under 
direct- tax  sales  made  to  the  United  States,  as  well  as  those  made  to  private  pur- 
chasers. 

4.  The  construction,  of  said  appropriation,  is  not  affected  by  the  fact  that  it  was  made 

upon  e»i%mai€9  submitted  to  Congress  based  on  sales  to  private  purchasers  only. 
The  Intention  of  Congress  is  to  be  ascertained  by  the  words  of  the  Statute,  and 
the  approved  rules  of  construction. 

5.  SemblCf  That  the  ''surplus  proceeds"  of  direct-tax  sales  under  the  direct-tax  acts 

of  1861  and  1862,  should  have  been  "  deposited ",  but  not "  covered ",  into  the  Treas- 
ury, for  the  payment  of  claims  therefor  whenever  made. 

March  9, 1863,  the  direct-tax  commissioners  for  South  Carolina  sold, 
to  the  United  States  for  $210,  200  acres  of  land  known  as  Cedar  Grove 
on  the  Island  of  St.  Helena,  Beaufort  County,  at  a  direct-tax  sale  made 
under  the  authority  of  section  7  of  the  act  of  June  7, 1862  (12  Stat.,  423), 
as  amended  by  act  of  February  6, 1863  (12  Stat.,  640),  to  satisfy  a  direct- 
tax  assessment,  amounting  with  penalty,  cost  and  interest,  to  $27.05, 
leaving  as  ^^ surplus  proceeds^  of  sale  constructively  in  the  Treasury  of 
the  United  States  $182.95,  no  money  having  been  actually  paid  on  the 
sale.  The  United  States  took  possession,  and  the  larger  part  of  the 
land  was  set  apart  as  a  School  Farm,  and  the  residue  was  resold  in 
small  lots  to  heads  of  families.  Thomas  B.  Fripp  owned  the  land  up  to 
the  time  when  he  died,  intestate,  October  22,  1862. 

March  9, 1883,  William  P.  Fripp  applied  to  the  Secretary  of  the  Treas- 
ury for  the  payment  of  said  surplus  proceeds,  after  which  he  filed  a  re- 
lease from  all  the  heirs  of  the  decedent  to  the  claimant  of  any,  all,  and 
whatever  claim  they  may  have  upon  said  surplus  proceeds.  It  appears 
also  that  the  claimant  was  a  creditor  of  the  decedent,  and  that  the 
property  sold  was  liable  to  the  debts  of  the  decedent.  July  12,  1884, 
the  Secretary  of  the  Treasury  approved  the  claim  for  $182.95  in  favor 
of  William  P.  Fripp — **  the  claim  being  just  and  lawful,  and  the  United 
States  being  protected  from  any  future  claim  of  the  heirs  of  said  dece« 
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dent."  December  5, 1883,  William  P.  Fripp  was  duly  appointed  admin- 
istrator of  said  decedent.  July  18,  1884,  the  claim  was  allowed  by  the 
Fifth  Auditor  in  favor  of  the  administrator. 

Hon,  William  E.  Earle  for  the  claimant: 

[The  legal  right  to  the  money  is  nettled.  (Lawton  t?.  United  States, 
110  U.  S.,  146.)] 

The  question  is  whether  there  is  an  appropriation  from  which  it  may 
now  be  paid. 

There  is  an  appropriation  of  $190,000  for  the  payment  of  the  "claims 
of  the  original  owners  of  land  sold  for  the  non-payment  of  United  States 
direct  taxes,  for  the  surplus  proceeds  of  the  same,  under  the  provision;s 
of  the  act  of  August  5,  1801.'' 

It  is  true  the  ^^estimate^^  for  this  sum  was  made  up,  on  the  basis  of 
the  suri^lus  proceeds  of  the  purchases  at  said  sales  to  individuaUy  but  that 
cannot  exclude  from  payment,  out  of  this  appropriation,  any  other  claims 
that  come  within  the  purview  of  this  general  provision. 

The  naked  fact  that  in  making  the  estimate  for  this  appropriation  the 
surplus  proceeds  of  sales  whereat  individuals  purchased  only  were  in- 
cluded, will  not,  of  itself,  limit  the  use  of  the  money. 

The  case  will  be  different,  however,  if  the  claims  provided  for  are  of 
a  different  class  in  consequence  of  the  fact  that  they  arise  under  a  differ- 
ent law.  The  question  here  then  narrows  down  to  one  of  the  identity 
of  the  api)roi)riation  act,  i,  c,  of  the  act  under  which  the  claims  arise  for 
which  the  ai)propriation  was  made.  The  appropriation  act  (22  Stat. 
595)  says,  ''  sold  *  •  *  under  the  provisions  of  the  act  of  Aug.  5. 
1861." 

This  act  of  Aug.  5, 1861  (12  Stat  304),  provides  for  the  general  sale 
of  the  lands  without  reference  to  purchasers,  and  that  the  surplus  pro- 
ceeds should  be  ''deposited  in  the  Treasury  of  the  United  States  to  be 
there  held  for  the  use  of  the  owner  or  his  legal  representatives." 

No  single  sale  of  lands  was  ever  made  under  this  act  of  Aug.  5,  ISOl. 
It  might  have  been  done,  but  it  never  was.  In  the  loyal  States  the 
taxes  were  generally  assumed  by  the  States  and  a  small  j)ortion  was 
collected  bv  national  machinery.  Those  in  Delaware  were  under  a  special 
act  (Feb'y'21st,  18(>8,  15  S.  L.  36).  In  the  other  loyal  States  mn^^h 
remained  unassumed  and  unpaid  when  the  collection  was  "su spend etl." 
No  attempt  was  (uer  made  to  enforce  the  act  of  Aug.  5,  1861,  in  any 
of  the  disloyal  Statt's.  The  taxes  collected  and  the  sales  made  then  were 
under  a  special  act  for  insurrectionary  districts  (12  Stat.  422)  the  7th 
sec.  whereof  was  wholly  changed  bv  a  *' substitute"  (not  an  amendment)* 
on  the  6th  of  Feiyy,  1«S()3  (12  Stat.' 640). 

The  sales,  then,  all  of  them,  were  made  under  the  act  of  June  7th,  18<>2. 

If  the  apj)ropriation,  therefore,  does  nor  apply  to  those  whereat  the 
United  States  became  the  i)nrchaser,  and  for  the  reason  that  it  was 
not  authorized  to  bid  over  the  tax  and  costs  by  the  act  of  August  3, 
1861,  then  this  apju'opriation  is  not  applicable  to  any  sales,  for  there 
weie  none  under  the  act  of  August  5,  1861. 

Stated  differently :  The  ai)pioi)riation  is  to  pay  surplus  proceeds  of 
sales  made  under  the  act  of  Aug.  5th,  1861 ;  no  sales  were  made  under 
that  act,  therefore  the  appropriation  cannot  be  used  to  pay  the  surplus 
proceeds  of  any  sales. 

There  were  sales  made  under  the  act  of  June  7,  1862,  as  amended  (by 
subb'titutkm  on  February  6th,  1863),  and  all  the  sales  which  were  made 
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were  ander  this  act,  and  if  l^be  appropriation  is  applicable  to  any  of  them, 
it  is  to  all^  for  no  distinction  is  made  in  the  appropriation  act  as  to  the 
purchasers,  but  it  is  general  the  surplus  proceeds  of  sales. 

In  the  Taylor  case,  the  Supreme  Court  says  expressly  that  tbe  Acts 
of  Aug.  5th,  1861,  and  June  7th,  1862,  '^  are  to  be  construed  as  if  passed 
at  the  same  time." 

There  is  no  difference  whatever  between  the  claims  of  the  '^  original 
owners"  for  "  surplus  proceeds  "  of  direct-tax  sales  growing  out  of  the 
fact  that  individuals  bought  some  of  the  lands,  and  the  United  States 
bought  others. 

The  Court  of  Claims  (18  Ct.  CI.  602)  says :  "  The  United  States  be- 
came a  general  competitor  at  the  vendue,  like  any  other  bidder,  and  ob- 
tained the  property  as  such." 

The  Supreme  Court  (110  U.  S.  149)  affirmed  this  decision,  saying — "We 
think  that  this  case  is  governed  "  (not  by  t\i^ principJes  but)  '*  by  the  rul- 
ings of  this  court  in  U.  S.  i?«. Taylor,  104  U.  S,  216."  It  then  goes  on  con- 
cisely to  show  that  it  is,  and  says  the  surplus"  must  be  regarded  as  be- 
ing in  the  Treasury  of  the  United  States,  under  the  provisions  (now  of 
what  law)  of  section  36  of  the  Act  of  lS6i:^ 

Now.  that  is  exactly  the  a<;t  for  which  the  appropriation  was  made  in 
terms.  But  the  court  goes  on  to  explain  how,  under  the  provisions  of 
that  Act,  to  wit:  "  for  the  use  of  the  Qwner,  in  like  manner  as  if  it  were 
the  surplus  of  purchase  money  received  by  the  United  States  from  a 
third  ])erson  on  a  sale  of  the  laud  to  such  person  for  the  non-payment 
of  the  tax." 

Under  the  decisions  of  the  Court  the  difiference  between  the  rights  of 
"  the  original  owners"  were  the  same  exactly  whether  individuals  or 
the  United  States  bought  the  lauds. 


Decision  by  William  Lawrence,  First  Comptroller. 

The  only  provision  for  the  payment  of  the  "  surplus  proceeds  "  of  di- 
rect-tax sales  is  that  found  in  sect^pn  36  of  the  act  of  August  5, 1861, 
(12  Stat.,  304).  It  authonzes  payment  to  be  made  "  to  the  owner  of  the 
property  [sold]  or  his  legal  representatives."  The  allowance  in  this 
case  in  favor  of  William  P.  Fripp  personally  cannot  be  sustained.  A 
claim  can  only  be  made  by  the  administrator  of  Thomas  B.  Fripp.  The 
administrator  is  the  "  legal  representative."  The  claimant  has  been  ap- 
pointed administrator  of  the  decedent,  and  in  his  favor  as  such  the  claim 
may  now  be  considered. 

The  direct  tax  of  August  5,  1S61  (12  Stat.,  292,  301),  authorized  sales 
of  realty  to  be  made  to  private  purchasers,  but  did  not  authorize  the 
direct-tax  commissioners,  in  making  a  sale,  to  "  strike  off  the  same 
•  •  to  the  United  States."  This  was  authorized  by  the  act  of  June 
7.  1862  (12  Stat.,  423,  sec.  7),  as  amended  by  act  of  February  6,  1863 
{VI  Stat.,  640).  These  acts  constitute  parts  of  one  system,  and  are  to  be 
construed  together  as  such.  (United  States  v.  Taylor,  104  U.  S.,  219.) 
Upon  this  constructiou  the  right  of  the  original  owner  of  realty,  or  his 
legal  representatives,  to  be  paid  the  surplus  proceeds  of  a  direct-tax  sale 
under  section  36  of  the  act  of  August  5, 1861  (12  Stat.,  304),  arises  as 
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well  when  realty  is  sold  to  the  United  States,  as  when  sold  to  any  pri- 
vate purchaser.  Thus,  in  United  States  i\  Lawton  (110  U.  S.,  149),  it  is 
said: 

"  The  land  in  the  present  case,  having  been  "struck  off  for''  and  "  bid 
in"  for,  the  United  States  *  *  *  we  are  of  opinion  that  the  surpUis 
proceeds  of  sale  *  *  *  must  be  regarded  as  being  in  the  Treasury 
of  the  United  States,  under  the  provisions  of  section  36  of  the  sict  of 
[Auii:nst  5]  1S(>1  (V2  Stat.  301)  for  the  use  of  the  owner  in  lilce  manner, 
as  if  it  were  the  surplus  of  purchase  money  received  by  the  United  States 
from  a  third  person  on  a  sale  of  the  land  to  such  person  for  the  non- 
payment of  the  tax." 

The  only  remaining  question  is  whether  there  is  an  appropriation 
available  to  pay  the  claim  made  in  this  case.  The  act  of  March  3, 18S3 
(22  Stat.,  582,  595),  has  a  title  and  provisions  as  follow: 

Chap.  141. — An  act  making  appropriations  to  snpply  deficiencies  id  the  appropriations 
for  the  fisital  yearending  June  thirtieth,  ei<jhteen  hundred  and  eighty-three,  and  for 
prior  years,  and  for  those  certified  sva  due  by  the  accounting  officers  of  the  Treasnn' 
ill  accordance  with  section  four  of  the  act  of  June  fourteenth,  eighteen  hundred  aad 
seventy-eight,  heretofore  paid  from  permanent  appropriations,  and  for  other  pur- 
poses. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  Vnitd 
States  of  America  in  Congress  assembled^  That  the  following  sums  be, 
and  the  same  are  hereby,  ap[)ropriated,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  for  the  objects  hereinafter  stated, 
namel}" : 

The  Secretary  of  the  Treasury  is  hereby  authorized  and  directed  to 
cause  to  be  audited  by  the  proper  accountinf^  officers  of  the  Treasury 
and  paid  the  claims  of  the  original  owners  of  lands  which  were  sold  for 
non-payment  of  United  States  direct  taxes,  for  the  surplus  proceeds  of 
the  same,  under  the  provisions  of  the  act  of  August  fifth,  eighteen  hun- 
dred and  sixty  one,  and  for  such  purpose  the  sum  of  one  hundred  and 
ninety  thousand  dollars,  or  so  mudi  thereof  as  may  be  necessary,  is 
hereby'  api)ropriated. 

This  a(;t  is  not,  as  to  all  appro])riations  it  makes,  an  ordinarv  annual 
appropriation  act,  making  ap[)ro[)riations  for  a  designated  fiscal  year. 
If  it  ^YO^e  so,  the  a[)proi)riation  for  the  payment  of  surplus  proceetls  of 
direct-tax  sales,  is  now  available.  But  this  appropriation  is  permanent 
specific  in  character,  and  is  available  until  its  purposes  are  accomplisbed. 
That  ap[)ro[)riation  was  made  on  estimates  transmitted  to  Congress  for 
the  i>ay merit  of  sur[)liis  ])roceeds  arising  from  sales  to  private  pur 
chasers — not  for  su(ih  surplus  arising  from  sales  made  to  the  United 
States.  But  it  does  not,  by  any  means,  follow  that,  Congress  intended 
to  limit  the  appropriation  to  surplus  proceeds  arising  from  one  class  of 
sales.  (Artificial  Limbs  case,  2  Lawrem^e,  Gompt.  Dec.,  2d  e<i.,  3S4, 401; 
Blake  w  National  Bank,  23  Wall.,  307,  317.)  The  appropriation  now 
under  consideration  is  remedial,  and  to  be  liberally  construed.  It  is 
not  in  its  terms  limited  to  surplus  proceeds  arising  from  Siiles  made  to 
private  [)nrchasers.  There  is  nothing  to  show  that  Congress  intended 
any  such  limitation.     The  appropriation  is,  in  eflfect,  not  specifically  for 
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sarplus  proceeds  arising  from  sales  made  under  the  act  of  August  5, 
1861,  but  for  the  payment  of  the  surplus  proceeds  which  section  36  of 
said  a^et  authorizes  to  be  paid,  and  this  includes  such  proceeds  arising 
from  all  sales^  as  already  shown.  The  right  exists  to  demand  payment 
of  surplus  proceeds  from  sales  made  to  the  United  States,  as  well  as 
from  those  made  to  private  purchasers.  (United  States  v.  Lawton,  110 
U.  S.,  149.)  The  right  to  payment  exists  in  the  latter  class  of  sales,  only 
when  the  proceeds  of  sale  have  been  paid  into  the  Treasury.  Strictly 
speaking,  no  sales  were  made  under  the  act  of  August  5,  180 L.  To 
limit  the  appropriation  to  sales  made  under  that  act,  would  nullify  the 
object  of  making  it,  a  result  which,  by  a  well  known  rule  of  construc- 
tion, is  always  to  be  avoided.  The  surplus  proceeds  of  sales  to  private 
purchasers  were  actually  "corcred"  into  the  Treasury,  whereas,  it  would 
seem,  the  purpose  of  section  36  of  the  act  of  August  5,  1861,  was,  that 
they  should  have  been  merely  **  deposited  ^  in  the  Treasury  subject  to  be 
paid  out  on  demand  of  claimants  without  any  appropriation  act.  The 
purpose  of  the  appropriation  made  by  act  of  March  3,  1883,  was  to  fur- 
nish the  means  of  paying  all  claims  for  surplus  proceeds  however  aris- 
ing. 

The  administrator,  claimant,  in  this  case,  will  be  paid  accordingly. 

Tbeasubt  Department, 

First  Comptroller's  Office^  December  23, 1884. 


IN  THE  MATTER  OF  THE  RIGHT  OF  THE  OTOE  AND  MISSOURIA  CONFED- 
E&ATE  TRIBES  OF  INDIANS  TO  INTEREST  ON  THE  ''REMOVAL  FUND'i 
SET  APART  UNDER  SECTION  5  OF  THE  ACT  OF  MARCH  3,  1881  (21  STAT., 
381);  THE  MODE  OF  COMPUTING  SAID  INTEREST.  AND  THE  PROPER 
DISPOSITION  THEREOF.— OTOE  AND  MISSOURIA  INDIAN  CASE. 


1.  The  Otoe  and  Missouria  confederate  tribes  of  Indians  are  entitled  to  interest  at 

five  per  cent,  per  annum  on  the  ''removal  fund"  set  apart  by  authority  of  sec- 
tion 5  of  the  act  of  March  3,  1861  (21  Stat.,  381),  from  the  date  of  the  transfer 
^warrant,  August  13,  1881,  by  which  it  was  so  set  apart,  to  the  date  of  the  first 
warrant  charged  against  said  fund,  and  thereafter,  at  the  same  rate,  upon  the  re 
doced  principal  ascertained  from  time  to  time  by  the  deductions  of  the  amounts 
paid. 

2.  Accumulations  of  interest  so  computed  do  not  become  new  principal,  nor  do  they 

bear  interest. 

3.  The  interest  so  ascertained  constitutes  no  part  of  the  "removal  fund,"  but  is  "in- 

come'' to  be  expended  under  the  direction  of  the  Secretary  of  the  Interior,  for 
the  benefit  of  the  Indians. 

4.  The  Treasury  Department  construction  of  the  fourth  section  of  the  aot  of  August 

15, 1876  (19  Stat.,  208),  in  connection  with  sections  '2093  and  2094  of  the  Revised 
Statutes,  and  the  treaties  of  March  15  and  December  9,  1854  (10  Stat.,  1038  and 
1130),  is  that  they  make  an  appropriation  to  pay  interest  on  the  net  proceeds  of 
the  sales  of  land  made  by  virtue  of  said  aot. 

The  treaty  of  March  15, 1854,  with  the  confederate  tribes  of  Otoe  and 
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Missouria  Indians  (10  Stat.,  1038),  as  amended  by  treaty  of  December  9, 
1854  (10  Stat.,  1130),  makes  a  reservation  for  said  tribes,  and  provides 
for  the  payment  to  them  by  the  United  States  of  certain  annuities, 
which  have  been  paid.  (Act  July  4,  1884 — 23  Stat.  83;  act  May  17, 
1882—22  Stat.  70;  act  March  1,  1883—22  Stat.  440),  &c. 

The  act  of  Aiij^ust  15,  1876  ( 19  Stat.,  208),  as  amended  by  act  of  March 
3,  1879  (20  Stat.,  471),  authorizewS  the  Secretary  of  the  Interior  to  cause 
120,000  acres  from  the  west  side  of  said  reservation  to  be  appraised, 
surveyed  and  sold,  on  terms  and  conditions  therein  provided,  and  pro. 
vides  that  the  cost  of  appraisment,  survey,  and  all  other  necessary  inci- 
dental expenses  of  the  execution  of  said  act,  shall  be  paid  from  the 
money  realized  by  the  sale  of  said  lands.  The  fourth  section  of  said 
first-named  act  is  as  follows: 

**That  the  jiroceeds  of  said  sale  shall  be  placed  to  the  credit  of  said 
Indians  in  the  Treasury  of  the  United  States,  and  bear  int-erest  at  the 
rate  of  five  per  centum  per  annum,  which  income  shall  be  expended  for 
the  benefit  of  said  tribes  under  the  direction  of  the  Secretary  of  the 
Interior." 

The  act  of  March  3,  1881  (21  Stat.,  380),  authorizes  the  Secretary  of 

the  Interior  to  cause  to  be  appraised,  surveyed  and  sold  the  remainder 

of  the  reservation,  on  terms  and  conditions  therein  stated,  and  theu 

provides  as  follows : 

Sec.  4.  Tiiat  the  i)roceeds  of  the  sale  of  said  lands  shall  be  placed  to 
the  credit  of  said  Indians  in  the  Tretisury  of  the  United  States,  and 
shall  bear  interest  at  the  rate  of  five  per  centum  per  annum,  which  in- 
come shall  be  annually  expended  for  the  benefit  of  said  Indians  under 
direction  of  the  Secretary  of  the  Interior. 

Sec.  5.  That  the  Secretary  of  the  Interior  may,  with  the  consent  of 
the  Indians,  expressed  in  oi)en  council,  secure  other  reservation  lands 
upon  wliich  to  locate  said  Indians,  cause  their  removal  thereto,  and  ex- 
pend such  sum  as  may  be  necessary  for  their  comfort  andadvancemeut 
in  civilization,  not  exevedinj^'one  hundred  thousand  dollars,  includinjs: 
CK)st  of  survevs  and  expense  of  removal,  the  same  to  be  drawn  from  the 
fund  arising  from  the  sale  of  their  reservation  lands  under  the  act  ai>- 
proved  August  fifteenth,  eighteen  hundred  and  seventy-six. 

The  proceeds  of  sales  are  subject  to  various  charges  to  reimburse 
the  United  States  for  advances  for  expenses  and  other  purposes.  See 
Act  August  15,  1876  (19  Stat.  187);  Act  March  3,  1877  (19  Stat.  282); 
Act  August  7,  1S82  (22  Stat.  328);  Rev.  Stat.  2093,  2096. 

The  lands  have  been  sold  as  authorized  by  the  acts  of  August  15, 
187G,  and  March  3,  1879,  and  the  proceeds  covered  into  the  Treasury. 
August  13,  1881,  by  Treasury  transfer  warrant  No.  912,  the  sum  of 
$100,000,  part  of  the  net  proceeds  of  sales  made  under  said  acts  last 
above  named,  was  set  apart  as  a  "  removal  fund"  under  section  5  of 
the  act  of  March  3, 1881  (21  Stat.,  381),  and  carried  on  the  proper  books 
in  the  Register's  office  to  the  credit  of  that  fund.  This  fund  has  been 
exhausted  by  sundry  payments  therefrom. 

No  interest  has  been  computed  on  said  fund,  nor  carried  to  the  credit 
of  any  account.    There  has  been  a  correspondence  between  the  Secie- 
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tary  of  the  Treasury  and  the  Secretary  of  the  Interior  on  the  sabject 
of  interest  on  this  fund,  in  which  the  latter  expressed  the  opinion  ^^that 
the  interest  should  be  allowed,  from  the  date  of  the  transfer  warrant 
[August  13, 1881],  setting  aside  the  amount  received  [$100,000]  up  to  the 
date  of  the  first  warrant  charged  to  the  said  fund,  and  that  thereafter 
the  interest  should  be  calculated  upon  the  reduced  principal,  ascertained 
from  time  to  time,  by  the  deduction  of  the  amounts  paid,  until  the  whole 
sum  shall  have  been  expended  or  disposed  of."* 

December  9,  1884,  the  Acting  Secretary  of  the  Treasury  referred 
the  whole  correspondence  to  the  First  Comptrolle?  for  *•  report  on  the 
qaestion  of  the  right  of  the  Otoes  and  Missourias  to  receive  interest 
on  the  average  balance  of  the  $100,000  set  apart  for  special  purposes 
by  the  act  of  March  3,  1881  (21  Stat.,  381)." 


OpiifiON  BY  William  Lawrence,  First  Comptroller. 

The  United  States  is  not  generally  bound  to  pay  interest  on  claims, 
whether  arising  out  of  a  contract  or  otherwise.  (1  Opinions  Att.-Gen., 
55;  2  Jd.,  463;  3  /</.,  639;  4  Id.,  136,  292;  6  Id.,  72, 105, 138,351;  6  Jd., 
533;  7  Id.,  523;  9  Id.,  59;  14  Id.,  30;  Todd  v.  United  States,  Devereaux 
C.  C,  95;  United  States  v.  McKee,  91  U.  S.,  450;  Lawrence's  "Law  of 
Claims  against  Governments,"  House  Rep.,  No.  134, 2d  Sess.  43d  Gong., 
218-241;  Gorden  v.  United  States,  7  Wall.,  188;  Stephanies  case,  1  Law- 
rence, Comp.  Dec.,  34.)  There  are  exceptional  cases  in  which  interest 
has  been  allowed.  5  Opinions  Att.-Gen.,  105, 138,  227,  399.  But  by  ex- 
press statute  the  public  loans  bear  interest,  and  interest  has  frequently 
been  provided  for  by  express  act  of  Congress  (7  Op.  Att.-Gen.,  523). 

The  fund  now  in  question  is  a  part  of  the  net  proceeds  of  sales  of  the 
Otoe  and  Missouria  reservation,  and  as  to  which  the  act  of  August  15, 
1876  (19  Stat.,  208),  expressly  provides  that  said  proceeds  '^  shall  be 
placed  to  the  credit  of  said  Indians,  in  the  Treasury  of  the  United 
States,  and  bear  interest  at  the  rate  of  five  per  centum  per  yinnum,  which 
income  shall  be  exper^d  for  the  benefit  of  said  tribes.^  This  act  thus 
provides  a  permanent  fund,  consisting  of  the  net  proceeds  of  sales  of 
land,  to  bear  interest  at  the  rate  of  five  per  cent,  per  annum,  said  inter- 
est, as  income,  to  be  expended  for  the  benefit  of  the  tribes.  The  act  of 
March  3,  1881  (21  Stat.,  381),  however,  changed  said  arrangement  only 
so  far  aa  to  authorize  an  expenditure  from  the  principal  sum  of  said 
fand,  of  not  exceeding  f  100,000  for  four  objects,  which  appear  in  the 
statute  with  its  language  somewhat  transposed,  more  clearly  to  show  its 
parpose,  as  follows,  to  wit :  (1)  to  ^*  secure  other  reservation  lands  upon 

*  The  letters  are  as  follows : 

Secretary  of  the  Treasury  to  Secretary  Interior  December  13,  1891 ;  Commissioner 
of  Indian  Affairs  to  Secretary  of  the  Interior  December  17,  1881;  Secretary  of  the 
Interior  to  the  Secretary  of  the  Treasury,  December  21,  1881 ;  Acting  Secretary  of  the 
Treasury  to  the  Secretary  of  the  Interior,  December  30, 1881 ;  Commissioner  of  Indian 
Affairs  to  the  Secretary  of  the  Interior,  November  29,  1884;  Secretary  of  the  Interior 
to  the  Sooretary  of  the  Treasury,  Deoember  1,  1884. 
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which  to  locate  said  Indians,  (2)  ftoj  cause  their  removal  thereto,  (3) 
and  expend  such  sum  as  may  be  necessary  for  their  comfort  and  advance- 
ment in  civilization,  and  pay  (4)  cost  of  surveys  [of  the  new  reservatiou] 
and  expense  of  removal,  [in  all]  not  exceeding  $1(X),()00,  the  same  [for 
the  four  i)urposes  named]  to  be  drawn  from  the  [principal  sum  of]  the 
fund  arising  from  the  sale  of  their  [ori*;inal]  reservation  lands  under 
the  act  approved  August  15,  1876." 

This  very  clearly,  and  in  express  terms,  requires  the  whole  sum 
expended,  not  exceeding  8100,000,  for  the  whole  four  purposes  named, 
to  be  taken  from  the  net  proceeds  of  sales,  and  no  part  of  it  from  interest 
arising  on  said  proceeds.  The  original  act  of  August  15,  1876  (19  Stat., 
208),  remai)is  in  force  in  all  respects,  except  so  far  as  clearly  modified  by 
the  act  of  March  3,  18S1  (21  Stat.,  381),  and  the  provisions  of  the  former 
act  so  remaining  unchanged,  require,  amongst  other  matters,  (1)  the 
payment  of  interest  at  five  per  centum  per  annum  on  the  unexpended 
portion  of  said  sum  of  $100,000,  and  (2)  the  expenditure  of  this  interest 
["i/icom^"]  "for  the  benefit  of  said  tribes"  in  some  manner,  or  for  some 
objects  other  than  the  four  for  which  said  sum  of  $100,000  was  to  be 
expended. 

Under  the  act  of  August  5,  1876  (19  Stat,  208),  the  five  per  cent,  an- 
nual interest,  arising  from  the  net  proceeds  of  sales,  was  to  be  "  expended 
for  the  benefit  of  said  [Indian]  tribes  under  direction  of  the  Secretary  of 
the  Intericry  If,  in  his  judgment,  a  necessity  did  not  arise  for  tbe  ex- 
penditure of  all  of  it,  the  interest  simply  remained  in  the  Treasury 
unexpended.  It  could  not  become  new  principal  bearing  interest.  Past 
due  interest  can  onl}-  become  new  principal  to  bear  interest,  either  by 
force  of  (1)  a  statute,  by  (2)  express  contract,  or  (3)  by  usage,  which  the 
law  annexes  as  an  incident  of  contract.  (3  Parsons,  Oont.,  6th  ed.,  102 
[111];  1  Greenl.,  Ev.,  204;  Young  v.  Godbe,  15  Wall.,  562.) 

In  Brewster  r.  Wakefield  (22  How.,  127),  it  appeared  that  one  party 
gave  another  a  promissory  note,  payable  after  a  specified  date,  with  no 
stipulation  in  relation  to  interest  after  the  note  became  due,  but  in  a  State 
in  which  the  statute  authorized  parties  to  contract  for  any  rate  of  interest, 
and  fixed  the  legal  rate  at  seven  per  cent.,  when  no  rate  was  agreed  on. 
The  court  said  as  to  the  right  to  interest  after  maturity  of  the  note  that 
''if  the  right  to  interest  depended  altogether  on  contract  and  was  not 
given  by  law    ♦     *     •     the  appellee  [payee  of  the  note]  would  be  enti- 
tled to  no  interest  whatever  after  the  day  of  payment."    As  to  the 
accrued  interest  now  under  consideration  no  statute  or  contract ,  express  or 
implied,  gives  to  the  Indians  a  right  to  interest  thereon.    The  usages 
between  i)rivate  persons  as  to  interest  are  not  generally  applicable  to, 
and  do  not  make,  law  imposing  a  liability  therefor  on  the  United  States, 
because  (1)  they  have  never  been  adopted  in  practice,  (2)  the  Govern- 
ment unlike  such  persons  is  always,  in  legal  contemplation,  ready,  able 
and  willing,  to  pay  its  debts,  and  (3)  it  would  be  prejudicial  to  pnblic 
interests  to  allow  creditors  of  the  Government  to  receive  interest  as  a 
reward  for  their  negligence  in  presenting  claims  for  payment,  or  for  a 
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wilftil  failare  so  to  present  tbem.  (CTnited  States  v.  Bank  of  United 
States,  5  How.,  382,  399:  7  Op.  Att-Gton.,  599;  8  Op.  Att.-Oen.,  1.) 
This  is  not  a  case  in  which  to  apply  in  the  mode  of  compnting  interest 
what  is  known  as  the  <<  legal  rale,"  because  every  payment  made  from 
the  ^^  removal  fnnd"  is  from  the  original  principal  of  said  fnnd,  and  in 
no  part  from  any  interest  thereon  accruing  or  accrued.  (Story  v.  Liv- 
ingston, 13  Pet,  359;  McOiU  v.  Bank  of  United  States,  12  Wheat.,  511.) 
Ilie  result  is: 

1.  Interest  at  five  j>^  cent  per  annum  is  to  be  computed  on  the  ^*  re- 
moval fund"  of  $100,000,  from  the  date  of  the  transfer  warrant,  August 
13, 1881,  to  the  date  of  the  first  warrant  charged  to  said  fnnd,  and 
thereafter  interest  is  to  be  computed  at  the  same  rate  upon  the  reduced 
principal  ascertained  from  time  to  time,  by  the  deduction  of  the  amounts 
paid. 

2.  Accumulations  of  interest  do  not  become  new  principal,  nor  do 
they  bear  interest. 

3.  The  interest  so  ascertained  constitutes  no  part  of  the  ^*  removal 
fund,"  but  is  to  be  expended  as  ''income",  for  the  benefit  of  the  Indians, 
under  the  direction  of  the  Secretary  of  the  Interior. 

The  Treasury  Department  has  in  practice  construed  section  4  of  the 
act  of  August  15, 1876  (19  Stat.,  208),  in  connection  with  sections  2093 
and  2094  of  the  Revised  Statutes,  and  the  treaties  of  March  15,  and 
December  9, 1854  (10  Stat.,  1038, 1130),  as  making  an  appropriation  for 
the  payment  of  interest  on  ''Otoe  and  Missouria  fund,"  being  the  fund 
arising  from  net  proceeds  of  sales  of  lands. 

The  Secretary  will  be  advised  accordingly. 

Tbkabuby  Dbpabtmbnt, 

First  OomptroUer^s  Office^  December  24, 1884. 


IK  THE,  MATTER  OF  THE  RIGHT  TO  PAYMENT  OF  MONEY  STANDING  ON 
THE  BOOKS  OF  THE  TREASURY  DEPARTMENT  TO  THE  CREDIT  OF  THE 
LATE  JUD80N  KILPATRICK  FOR  CONTINGENT  EXPENSES  DISBURSED 
BY  HIM  AS  LATE  MINISTER  TO  CHILL— KILPATRICK'S  CASE. 


1.  Money  dae  fh>in  the  United  States  to  a  party  at  the  time  of  his  decease  becomes 

assets  of  his  estate  to  be  administered  by  his  legal  representatiTes. 

2.  The  right  of  sach  legal  representatives  to  payment  of  money  so  dae  is  property, 

which  cannot  be  divested  by  act  of  Congress. 

3.  The  re-appropriaiion  made  by  the  act  of  July  7,  1884  (23  Stat.,  194),  of  money,  and 

which  makes  it  '^available  to  pay  the  widow  "  of  such  deceased  creditor,  was  only 
designed  to  pay  the  legal  claimant. 

4.  The  United  States,  before  making  payment  of  a  sam  to  which  there  are  or  may  be 

adverse  claimants,  may  require  them  by  agreement,  or  by  proper  legal  proceed- 
ings, to  determine  which  party  shall  receive  payment. 

General  Jadson  Kilpatrick,  late  United  States  Minister  to  Chili,  died 
at  his  post,  Deoember  2, 1881.  He  left  a  will,  naming  his  wife,  Mrs. 
Lnisa  Y.  de  Eilpatrick,  and  Theodore  F.  Margarnm,  of  l^ew  Jersey, 
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as  executors.  By  report  No.  98890,  which  was  certified  by  the  Comp- 
troller, Jaly  25,  1883,  there  was  allowed  to  the  said  Jadson  Kilpatrick 
the  sum  of  $559.11,  for  contingent  expenses  disbarsed  daring  the  qoar- 
ter  which  ended  December  31, 1881,  and  said  amonnt  now  stands  to 
his  credit  on  the  books  of  the  Treasury. 

On  the  30th  of  Jane,  1884,  the  appropriation  for  ^<  Contingent  Ex- 
penses Foreign  Missions,''  1882,  from  which  the  above  amount  was 
payable,  was,  under  the  operation  of  law,  carried  to  the  Surplus  Fund. 
At  the  instance  and  request  of  the  Secretary  of  State,  the  aforenamed 
sum  of  $559.11  was  re-appropriated  by  Congress  in  the  Sundry  Civil 
Appropriation  act,  approved  July  7,  1884  (23  Stat.,  l94),  in  the  follow- 
ing terms: — 

'^That  the  sum  of  five  hundred  and  fifty-nine  dollars  and  eleven 
cents  of  the  unexpended  balance  of  the  appropriation  for  contiDgent 
expenses  foreign  missions,  eighteen-hundred  and  eighty-two,  be,  and  the 
same  is  hereby  re  appropriated  and  made  available  to  pay  the  widow 
of  General  Judson  Kilpatrick,  late  United  States  Minister  to  Chili,  the 
amount  found  due  him  on  the  settlement  of  his  accounts  for  contiogent 
expenses  of  the  legation  of  the  United  States  in  Chili  in  eighteen  hun- 
dred and  eighty-two." 

The  Assistant  Secretary  of  State,  in  his  letter  to  the  First  Comptrol- 
ler of  November  24,  1884,  raises  the  question  for  the  decision  of  the 
Comptroller,  whether  the  foregoing  amo  unt  qah  be  properly  paid  to  the 
widow  of  the  late  General  Kilpatrick,  and  expresses  the  opinion  ^'that 
the  money  should  be  paid  direct  to  the  widow.''  A  copy  of  a  letter — 
dated  August  4,  1884,  from  Mr.  Theo.  F.  Margarum,  the  executor,  re- 
siding in  New  Jersey,  addressed  to  the  Disbursing  Clerk  of  the  De- 
partment of  State,  in  which  Mr.  Margarum  declines  to  execute  a  re- 
lease as  to  the  amount  in  question,  stating  that  if  it  is  due  to  the 
widow,  it  is  something  over  which  he  has  no  control,  but  if  the  money 
is  due  to  the  estate  of  General  Kilpatrick,  of  which  he  (Margarum)  is 
the  executor,  he  will  receive  it  and  execute  the  proper  voucher — im  also 
transmitted. 

The  question  is  submitted  for  the  decision  of  the  Comptroller,  as  to 
how  payment  should  be  made. 


Opinion  by  William  Lawrence,  First  Comptroller. 

Upon  the  decease  of  General  Kilpatrick  the  sum  of  $559.11,  pns 
viously  disbursed  by  him,  and  subsequently  certified  as  due  him,  be. 
came  assets  of  his  estate,  to  be  administered  by  his  legal  representa- 
tives. They  could  have  recovered  this  sum  in  an  action  in  the  Court  of 
Claims.  (Rev.  Stat.,  1059.)  Without  any  such  actiou  there  was  an  ap- 
propriation (Act  February  24, 1881 — 21  Stat.,  340)  legally  applicable  to 
its  payment  to  siich  legal  representatives  which  continued  available  until 
July  1,  1884.     (Act  June  20,  1874—18  Stat.,  110  j  Act  June  14, 1878- 
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20  Stat,  1^.)    Their  right  to  its  payment  i$  property  so  sacred  that  an 
act  of  Congress  cannot  divest  it. 
Thas  it  is  said : 

<*A  vested  right  of  action  is  property  in  the  same  sense  in  which  tan- 
gible things  are  property,  and  is  equally  protected  against  arbitrary  in- 
terference. Where  it  springs  from  contract,  or  firom  the  principles  of 
the  common  law,  it  is  not  competent  for  the  legislature  to  take  it  away." 
(Cooley,  Const  Lim.,  [362]  449,  citing nnmerons  anthorities:  Const U.  8., 
Art.  5,  and  14  Amendments ;  Griffin  v.  Wilcox,  21  lud.,  370 ;  Johnson  v, 
Jones,  44  Ills.,  142;  Hnbbard  9.  firainard,  35  Conu.,  563;  Bryants. 
Walker,  64  N.  C,  146). 

The  right  of  the  proper  legal  representatives  to  demand  payment 
most  clearly  wonld  have  remained  nndonbted  and  unqnestioned,  bnt  for 
that  provision  of  the  act  of  July  7, 1884,  which  provides  for  a  i*e-appro- 
priation  of  $559.11,  and  makes  it  '^  available  to  pay  the  widow  of  Gen- 
eral Jndson  Kilpatrick    •    •    •    the  amount  found  due  him  on  the  set- 
tlement of  his  accounts."    In  ascertaining  the  intention  of  Congress 
rales  of  construction  are  to  be  observed,  that,  statutes  are  to  be  so  con- 
strued, if  practicable,  as  **to  avoid  absurd  consequences,  or  injustice." 
(Bishop,  Written  Laws,  82, 90, 93, 200 ;)  that,  »*  if  there  are  two  possible 
constructions  of  the  statute,  the  one  harmonious  with  the  Constitution 
and  the  other  opposed,  the  one  harmonious  must  be  adopted."    {Id,)    In 
view  of  these  principles,  it  may  be  assumed  that  the  object  of  the  re-ap- 
propriation was  simply  to  effect  the  purpose  of  the  original  appropria- 
tion— to  make  the  payment  required  by  law.    The  widow  had,  in  fact, 
been  named  as  an  executrix  in  the  will  of  her  deceased  husband,  and 
Congress  may  have  assumed,  in  the  act  of  July  7,  L884,  that  she  had 
qualified  or  would  qualify  as  such,  and  so  simply  intended  to  make  pro- 
vision for  the  legal  payment  to  her,  not  in  her  personal  right,  bnt  in  her 
representative  character  as  executrix.    There  is  nothing  to  indicate  that 
Congress  intended  to  provide  a  gratuity  to  her  personally,  and  it  is  not 
to  be  assumed  that  it  was  designed  to  disregard  the  obligation  to  pay 
the  legal  representatives  or  to  attempt  to  divest  their  legal  right  to 
payment.    It  is  only  reasonable  that,  in  making  any  payment,  the 
United  States  should  be  protected  from  any  future  claim.    And,  since 
it  is  understood  that  some  claim  is,  or  may  be,  made  by  said  widow  for 
payment,  and  the  one  executor  named  in  the  will,  who  has  qualified,  de- 
clines to  release  in  &vor  of  the  widow,  the  honorable  Secretary  of  State 
will  be  advised  to  make  no  requisition  for  payment  until  the  widow  and 
the  qualified  executor  shall  file  a  written  agreement  and  proper  release 
of  claim,  in  a  form  to  protect  the  United  States,  or  determine,  by  proper 
legal  proceedings,  to  which  of  said  parties  payment  shall  be  made. 

Tbbasubt  Dbpabtment, 

Firet  Oomptroller'e  Office^  December  26, 1884. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  A  UNITED  STATES  DISTRICT  ATTOR- 
NEY TO  MILEAGE,  UNDER  SECTION  SU  OF  THE  REVISED  STATUTES. 
FOR  GOING  FROM  THE  PLACE  WHERE  THE  COURT,  ON  WHICH  HE  IS 
IN  ATTENDANCE,  IS  HELD  TO  THE  PLACE  OF  HIS  ABODE,  AND  FOR 
RETURNING  TO  SUCH  COURT,  DURING  A  SUNDAY  OR  OTHER  ADJOURN- 
MENT OF  SAID  COURT.— DISTRICT  ATTORNEY'S  MILEAGE  CASE. 


1.  The  right  of  a  United  States  District  Attorney  to  mileage  for  travel,  and  to  per 

diem  coinponsation,  rests  solely  on  the  statute,  and  its  proper  constrnction. 

2.  When  the  statute  gives  a  right  to  mileage,  or  compensation  fixed  in  amount,  a^ 

counting  officers  have  no  authority  to  make  any  stipulation  for  the  payment  of 
more  or  less  than  the  amount  so  prescribed. 

3.  A  district  attorney  is  entitled  to  skper  diem  fee,  for  ^^  attendances^  during  a  term  of 

court  away  from  the  place  of  his  abode,  for  Sundays  and  holidays  incladed  in  said 
term. 

4.  If  a  court  adjourn  over,  making  a  recess  during  a  term,  for  a  period  not  coTsred  bj 

a  Sunday  or  holiday,  the  district  attorney  is  not  entitled  to  9k  per  diem  fee  dahog 
such  recess. 

5.  A  district  attorney  is  not  entitled  to  mileage  for  going  to  his  place  of  abode  dariof 

such  recess,  nor  for  returning  therefrom  to  the  court. 

6.  The  Per  Diem  case  (1  Laurence,  Compt.  Dec,  2d  ed.,  258);  Sunday  Per  Diem  cm^ 

ante,  325;  and  MarehaVe  Sunday  Per  Diem  case,  aniej  329 — reafirmed. 

7.  The  common  law  adapts  itself  to  circumst-ances,  but  statutes  do  not. 

James  Auld,  the  chief  of  the  Judiciary  Division  of  the  office  of  tbe 
First  Comptroller,  submits  a  statement  and  questions  for  decision,  as 
follow: 

^^  The  United  States  District  Attorney  for  the  southern  district  of 
Ohio,  in  his  account  for  the  quarter  ended  June  30, 1884,  charged  mile- 
age from  Cincinnati,  the  place  where  United  States  courts  were  in  ses- 
sion, to  Gleudale,  the  place  of  his  abode,  and  back  15  miles  eacK  way^ 
for  every  Sunday  (but  no  per  diem  fee  for  that  day)  during  the  April 
term  of  the  courts,  and  one  round  trip  when  ao  adjournment  of  two 
weeks  took  place.  The  said  charges  are  in  accordance  with  a  nile  of 
this  office  established  about  thirty  years  ago,  which  is  supposed  to  hav« 
been  made  in  consequence  of  a  decision  respecting  per  diem  eompeosa' 
tion.  By  act  of  February  26, 1853  (Eev.  Stat.,  824),  a  per  diem  is  allowed 
for  each  day  of  a  term  to  district  attorneys  for  attendance  in  the  courts 
when  they  are  held  elsewhere  than  at  their  respective  places  of  abode. 
On  the  5th  of  May,  1853,  the  Comptroller,  Mr.  Whittlesey,  issued  cir- 
cular instructions  to  the  officers  of  courts,  in  which  the  following  oon- 
struction  was  given  to  said  provision: 

^The  per  diem  allowed  to  attorneys,  clerks,  and  marshals  is  foratt^^nd 
ance  on  such  court  or  courts  while  actually  in  session  when  held  at  the 
place  of  their  abode,  but  when  held  at  a  different  place  from  their  abode 
they  are  authorized  to  charge  for  Sundays  or  holidays  embraced  in  tbe 
term  of  a  court/ 

From  this  coustruction  of  the  statute  it  would  seem  to  have  resulted 
that  when  a  district  attorney,  away  from  his  place  of  abode  in  attend 
ance  upon  court,  wished  to  spend  Sundays  at  home,  he  was  allowed 
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mileage  Id  lieu  of  the  per  diem  fees.  The  question  is  now  raised  whether 
such  allowances  are  aathorized  by  law.  The  only  mileage  prescribed 
for  a  district  attorney  is : 

'For  traveling  from  the  place  of  his  abode  to  the  place  of  holding  any 
oourt  of  the  United  States  in  his  district,  or  to  the  place  of  any  examina- 
tion before  a  jadge  or  commissioner,  of  a  person  charged  with  crime, 
ten  cents  a  mile  for  going  and  ten  cents  a  mile  for  returning.'    (Bev. 

Stat,  824.)" 

This  does  not  in  terms  preclude  the  allowance  of  mileage  for  more 

than  one  trip  for  a  term  or  examination.    In  the  case  of  a  marshal  the 

provision  is: 

'  For  traveling  from  his  residence  to  the  place  of  holding  court  to 
attend  a  term  thereof,  ten  cents  a  mile  for  going  only.'    (llev.  Stat.,  829.) 

''This  seems  to  imply  mileage  for  one  trip.  If  it  be  held  that  mileage 
for  actual  travel  to  spend  Sundays  at  home  should  be  allowed  in  lieu  of 
the  per  diem  fee  chargeable  when  Sunday  is  spent  at  the  place  where 
conrt  is  held,  is  the  amount  charged  to  be  allowed  when  it  exceeds  the 
per  diem  fee  f  And  if  not,  what  ought  to  be  allowed  when  there  is  an 
adjournment  of  more  than  one  day  t  For  instance,  the  United  States 
attorney  for  Nebraska  lives  at  Lincoln,  68  miles  from  Omaha,  where 
the  court  is  held,  and  he  generally  charges  for  travel  to  and  from  home 
daring  several  adjournments  of  from  two  to  six  days  in  the  terms — the 
round  trip  at  each  adjournment  amounting  to  thirteen  dollars  and 
sixty  cents.  If  in  his  case  five  dollars  on  account  of  mileage  to  go  home 
on  Sundays  is  allowable,  should  there  be  any  deduction  from  the  full 
mileage  ($13.60)  for  travel  at  each  of  the  adjournments  of  several  dayst " 


Dbgision  by  William  Lawbemge,  Firet  Comptroller. 

The  right  of  district  attorneys  to  mileage  rests  Holely  on  the  statute. 
Whatever  it  authorizes  can  be  paid,  whatever  it  does  not  authorise 
cannot  be  paid.  (Meigs'  case,  4  Lawrence,  Gompt.  Dec.,  620, 628;  Con- 
tempt case,  ante^  257 ;  Heller  v.  Commissioners,  23  Kansas,  128).  It  is 
clear  that,  when  the  statute  gives  a  right  to  compensation  in  a  given 
case,  or  to  mileage  under  specified  circumstances,  accounting  officers 
cannot  dispense  with  the  statute  or  make  stipulations  for  allowing  more 
or  less  than  it  gives.  No  statute  has  given  them  any  dispensing  power 
or  authority  to  give  a  measure  of  compensation,  or  sum  as  mileage, 
either  greater  or  less,  or  in  lieu  of,  the  provision  so  made  by  law.  If 
the  accounting  officers  can  allow,  to  the  district  attorney  for  the  south* 
em  district  of  Ohio,  three  dollars  for  mileage,  in  going  to  and  returning 
from  Glendale  to  Cincinnati,  during  a  Sunday  adjournment  of  court, 
and  in  lieu  of  five  dollars  as  per  diem  compensation  for  said  Sunday,  the 
United  States  would  profit  two  dollars  by  the  arrangement.  But,  if, 
under  similar  circumstances,  the  accounting  officers  should  allow  the 
district  attorney  in  Nebraska  $13.60  for  going  from  Lincoln  to  Omaha, 
and  for  returning,  in  lieu  of  five  dollars  per  diem  for  Sunday,  the  United 
States  would  lose  $8.60.  It  is  absolutely  certain,  that  the  rights  of  the 
two  district  attorneys  in  the  cases  mentioned,  and  in  the  similar  oases 
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stated,  are  to  be  determined  by  the  statute,  and  not  by  any  commuta- 
tion, stipulation,  or  exercise  of  a  dangerous  discretion.  The  real  qaes- 
tion  therefore  is,  what,  if  any,  allowance  is  a  district  attorney  entitled 
to,  in  the  cases  stated  ?  This  question  has  been  decided  in  Sunday  Per 
Diem  case  {antej  325),  in  which  it  was  held  that  a  district  attorney  for 
"  attendances''^  during  a  term  of  court,  away  from  the  place  of  his  abode, 
is  entitled  to  per  diem  fees  for  Sundays  included  in  said  term.  The  stat- 
ute gives  this  to  the  district  attorney  "for  his  attendance  when  the 
court  is  held  elsewhere  [than]  at  the  place  of  his  abode,'*  and,  hence,  in 
consequence  of  his  absence  from  his  abode.  The  provision  thus  made  is  the 
full  measure  of  compensation  provided  by  the  statute,  and  being  based 
on  the  ground,  or  for  the  reason,  that  the  district  attorney  is  away  from 
his  abode,  and  in  ^^  attendance^''  at  the  court,  or  the  place  where  it  is  held, 
he  cannot  convert  a  Sunday  adjournment  into  an  occasion  for  retnming 
to  his  abode,  and  thence  returning  to  the  court  and  demanding  mileage 
therefor.  The  statute  which  authorizes  the  payment  of  mileage  to  a 
district  attorney  '^  for  traveling  from  the  place  of  his  abode  to  the  place 
of  holding  any  court  of  the  United  States  in  his  district"  (Rev.  StaL, 
824),  comes  to  us  from  a  period  when  there  were  no  railroads,  and  when 
speedy  transit  was  impossible,  in  view  of  which,  as  well  as  of  the  words 
of  the  statute,  and  the  provision  for  a  Sunday  per  di^m,  it  must  be  held 
that  Congress  did  intend  to  authorize  payment  of  such  per  diem,  bat  did 
not  intend  to  authorize  payment  of  mileage  in  lieu  thereof.  (Act  Feb- 
ruary 26,  1853 — 10  Stat.,  161.)  Mileage  to  district  attorneys  was  first 
prescribed  by  act  of  May  8,  1792.  It  gave  to  the  clerk  of  the  circuit 
and  district  courts  ^^  at  the  rate  of  ten  cents  per  mile  for  his  expenses 
and  time  in  traveling  from  the  place  of  his  abode  to  either  of  said  courts,^ 
and  to  the  attorney  of  the  United  States  for  the  district  "the  like  com- 
pensation lor  traveling  as  is  above  allowed  to  the  clerk  of  the  circait 
and  district  courts."    (1  Stat.,  277.) 

If  a  district  attorney  does  return  from  "the  place  of  holding  any 
court  to  the  phice  of  his  abode"  during  a  Sunday  adjournment,  and  so 
is  not  actually  in  '^ attendance,'^  the  question  will  arise,  whether  he  is,  in 
such  case,  entitled  to  a  per  diem  for  such  Sunda3\  The  statute,  as  it 
says,  gives  the  district  attorney  the  per  diem  "for  his  attendance  when 
the  court  is  held  elsewhere"  than  "at  the  place  of  his  abode.''  If  he 
absent  himself  from  the  place  where  the  court  is  held,  he  cannot  be  in 
^^ attendance^'  there.  If  the  court  be  in  session,  either  on  Sunday  or 
Monday^  and  the  district  attorney  should  then  be  at  the  place  of  his 
abode,  he  clearly  would  not  be  in  ''^ attendance''^  at  the  term,  and  bo 
would  not  be  entitled  to  a  per  diem  fee.  If  the  court  should  adjourn 
over  from  Saturday  until  Tuesday,  and  the  district  attorney  should  be 
at  his  place  of  abode  attending  to  his  private  business,  he  would  not 
be  in  ^^ attendance''^  at  the  term  of  court,  and  would  not  be  entitled  to  a 
per  diem  fee.  It  is  no  answer  to  this  to  say  that,  his  actual  attendance 
at  the  place  where  the  court  holds  its  term  could  be  of  no  service  to 
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the  Ctovemment.  His  actual  attendance,  when  the  court  is  in  session^ 
may,  for  a  given  day,  be  of  no  service  to  the  Oovemment.  The  com- 
pensation is  given  for  the  ^^attendanecj^  without  reference  to  its  value. 
It  is  given  for  the  real  or  supposed  loss,  or  incon venience,  resulting  firom 
actual  attendance,  away  from  his  place  of  abode.  Attendance  is  the 
eonditian  precedent  to  the  right  to  compensation,  and  when  the  statute 
requires  it,  as  it  does,  there  is  no  dispensing  power  over  the  law,  by 
which  its  requirement  can  be  disregarded. 

A  question  of  some  difficulty  arises  as  to  the  right  of  a  district  at* 
tomey  to  mileage,  when  a  court  at  which  he  is  in  attendance^  held  away 
firom  the  place  of  his  abode,  ac^oums  over  for  several  days.  If,  during 
such  recesSy  he  returns  to  his  place  of  abode,  and  remains  there  or  else- 
where during  such  recess,  and  returns  to  the  court  on  its  reassemblage, 
is  he  entitled  to  mileage  for  such  travel  t  General  laws  of  the  United 
States  which  allow  compensation  to  public  officers  provide  remunera- 
tion only  for  services  in  behalf  of  the  Oovemment.  But  travel  of  a 
district  attorney  from  a  place  where  court  is  held  to  the  place  of  his 
abode — ^in  the  recess  of  a  term — is  not  made  in  the  interest  of  the  (3ov« 
emment,  it  is  solely  for  his  personal  comfort  or  convenience.  The 
statute  makes  the  following  provisions  as  to  mileage : 

For  the  district  attorneys : 

'^  For  traveling  from  the  place  of  his  abode  to  the  place  of  holding 
any  court  of  the  United  States  in  his  district,  or  to  the  place  of  any  ex- 
amination before  a  judge  or  commissioner,  of  a  person  charged  with 
crime,  ten  cents  a  mile  for  going  and  ten  cents  a  mile  for  returning." 

For  the  clerks  of  courts : 

'^For  traveling  from  the  office  of  the  clerk,  where  he  is  required  to 
reside,  to  the  place  of  holding  any  court  required  by  law  to  be  held,  five 
cents  a  mile  for  going  and  five  cents  a  mile  for  returning,  and  five  dol- 
lars a  day  for  his  attendance  on  the  court  while  actually  in  session." 

For  the  marshal : 

'*For  traveling  from  his  residence  to  the  place  of  holding  court,  to 
attend  a  term  thereof,  ten  cents  a  mile  for  going  only." 

These  provisions  are  all  taken  from  the  act  of  February  26, 1853  (10 
Stat.,  1«1-167). 

At  the  time  those  provisions  were  made,  and  especially  during  the 
existence  of  the  act  of  May  8, 1792  (1  Stat.,  277),  the  present  facilities 
for  rapid  travel  were  unknown ;  when  a  term  of  court  commenced  it 
usually  went  on  uninterruptedly  until  its  close,  except  by  adjournment 
for  Sundays  and  holidays,  and,  in  practice,  officers  of  the  court  never, 
or  rarely  ever,  returned  to  their  homes  during  a  term.  It  is  in  view  of 
these  conditions  that  the  statute  gives  mileage  to  a  marshal,  ''for  trav- 
eling from  his  residence  to  the  place  of  holding  court  to  attend  a  term 
thereof  •  •  •  for  going  only";  to  the  clerk,  "for  traveling  from 
the  office  of  the  clerk  •  *  *  to  the  place  of  holding  any  court 
•    •     •    and    •    •    •    for  returning";   to  the  district  attorney,  "  for 
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traveling  from  the  place  of  his  abode  to  the  place  of  holding  any  coart 
•    •    •    for  going    •     •    •    and  for  retorning."    These  provisions 
should  all  be  considered  together  to  ascertain  the  purpose  of  Congress. 
As  to  the  marshal,  it  is  evident  that  Congress  contemplated  the  pay- 
ment of  only  one  mileage — "for  goingj  only,    •    •    •    to  attend  a 
term."    This  recognizes  the  right  to  one  mileage  only  for  the  whole  tern. 
As  to  the  clerk  and  district  attorney  there  is  substantially  the  same 
provision,  for  "  traveling  from  the  place  of  his  abode    •    •    •    to  the 
place  of  holding  any  court    •    •    •    for  going  and  for  returning." 
This  contemplates  but  one  mileage  for  one  term  "  of  holding  any  coart," 
thus  placing  the  clerk  and  district  attorney  on  the  same  footing  as  the 
marshal.    The  statute  gives  the  marshal  ten  cents  per  mile  for  travel  to 
attend  a  term  "  for  going  only,"  and  the  clerk  five  cents  per  mile  for 
going  and  five  cents  per  mile  for  returning,  and  the  district  attorney 
ten  cents  per  mile  for  going  and  ten  cents  per  mile  for  returning.    The 
limitation  to  one  travel  for  one  term  "  of  holding  any  court"  necessa- 
rily arises  from  the  language  of  the  statute,  because  it  distinctly  de- 
clares that  the  mileage  is  for  traveling  (1),  starting  *^from  the  place  of 
abode,"  and  then  (2),  "for  returning"  from  the  court  to  the  place  of 
abode.    This  view  is  strengthened  by  the  provision  which  gives  to  the 
district  attorney  a  per  diem  fee  for  "each  day  of  his  necessary  attend- 
ance   •    •    •    in  a  court    •    *    •     when  the  court  is  held  at  the  place 
of  his  abode,  and  for  his  attendance  when  the  court  is  held  elsewhere^  five 
dollars  for  each  day  of  the  termJ"    This  authorizes  attendance  for  each 
day  of  the  term  of  a  court  held  elsewhere  than  at  the  abode  of  the  at- 
torney.   (Per  Diem  case,  1  Lawrence,  Compt.  Dec.,  2d  ed.,  256.)    If  a 
court  adjourns  over,  making  a  recess  during  a  term,  for  a  period  not 
covered  by  a  Sunday  or  holiday,  the  district  attorney  is  not  entitled  to 
A  per  diem  fee  during  such  recess.    (Per  Diem  case,  1  Lawrence,  Compt 
Dec,  2d  ed.,  258.)    This  latter  case,  Sunday  Per  Diem  ease^  ante^  325,  and 
MarshaVs  Sunday  Pen*  Diem  ca^e^  antCj  329,  are  re-affirmed.     It  must  be 
conceded  that  the  rulings  now  made  reverse  some  usages  of  long  stand- 
ing.   But  the  statutes  in  question,  properly  construed,  support  the  con- 
clusions reached.    Our  present  conditions  have  outgrown  the  statutes, 
but  this  cannot  change  their  meaning.    The  common  law  adapts  itself 
to  new  conditions,  but  statutes  do  not.    At  common  law,  when  the 
reason  of  a  rule  ceases,  the  rule  itself  ceases.    Its  flexibility,  founded 
on  solid  reasons,  is  one  of  its  chief  advantages. 

No  question  is  decided  as  to  the  right  of  a  district  attorney  to  recieve 
mileage  for  going  to  or  returning  from  an  adjourned  term  of  court 

The  questions  submitted  are  decided  as  hereinabove  stated. 

Treasury  Department, 

First  Comptroller's  Office,  December  29,  1884. 
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IN  THE  HATTER  OF  LEAVES  OF  ABSENCE  TO  CLERKS  AND  EMPLOTfiS 
OF  THE  TREASURY  DEPARTMENT.— SUPPLEMENT  TO  CLERK'S  ABSENCE 
CASE,  ANTE,  34. 


1.  The  Secretary  of  the  Treasury  has  authority  to  preacribe  regnlatioDs,  under  the 

act  of  March  3, 1883  (22  Stat,  563,  sec.  4),  relative  to  absence  of  clerks  and  employ^ 
ot  the  Treasury  Department. 

2.  The  expression  in  said  act,  "  thirty  days  in  any  one  year,"  refers  to  the  oalmdar 

year. 

3.  The  Treasury  Department  regulations  on  the  subject. 

The  Secretary  of  the  Treasary  has  authority  to  prescribe  regulations 
to  execute  the  purposes  of  the  act  of  March  3, 1883  (22  Stat.,  563,  sec.  4), 
relative  to  the  absence  of  clerks  and  employes  of  the  Treasury  Depart- 
ment authorized  by  said  act  (Rev.  Stat.,  161).  Soon  after  said  act  was 
passed,  the  question  arose  whether  the  absence,  ''  which  shall  not  ex- 
ceed thirty  days  in  any  one  year,"  was  to  be  computed  by  calendar  or 
fiscal  years.  To  secure  uniformity,  the  question  was  made  the  subject 
of  consultation  by  the  heads  of  Executive  Departments,  and  it  was  con- 
cluded that  the  year  mentioned  is  the  calendar  year.  The  regulations 
of  the  Treasury  Department,  on  the  subject  of  absence,  are  as  follows : 

OIBOULAS. 

LEA  YES  OF  ABSENCE,  ETC. 

(1884.— Depuimant  No.  182.— Dtvlaion  of  Appointmento.] 

Tbeasuaby  Depabthbmt, 

Office  of  the  Seceetaby, 
Waehinfftan,  D.  0.,  December  22, 1884. 

3b  the  Heads  of  Bureaus j  Treasury  Department^ 

and  Ohiefs  of  Divisions^  Secretary's  Office^  Treasury  Department: 

GHie  act  of  Congress  approved  March  3, 1883,  provides  ^<  that  •  •  • 
all  absence  from  the  Departments  on  the  part  of  *  *  *  clerks  or 
other  employes,  in  excess  of  such  leave  of  absence  as  may  be  granted 
by  the  heads  thereof,  which  shall  not  exceed  thirty  days  in  any  one 
year,  except  in  case  of  sickness,  shall  be  without  pay." 

Hereafter,  the  following  regulations  will  be  observed  in  relation  to 
leaves  of  absence : 

'    lat.  Leaves  of  absence  will  be  granted  for  thirty  days  only  in  the 
calendar  year. 

^.  Applications  for  leave  will  be  addressed  to  the  Secretary  and 
forwarded  through,  and  be  approved  by,  the  head  of  the  bureau  or  chief 
of  the  division  of  the  Secretary's  Office  in  which  the  applicant  is  em- 
ployed. 

3d.  The  application  will  be  for  the  number  of  days  only  for  which 
leave  is  desired  at  the  time,  and  will  state  the  date  on  which  it  is  to 
commence,  and  every  day  from  the  commencement  to  the  expiration  of 
the  leave  will  be  reckoned. 

4th.  Whenever  a  leave  shall  have  been  granted,  the  period  covered 
by  it  will  be  charged  against  the  clerk  or  employ^,  whether  taken  or  not. 
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5th.  In  case  of  abseace  by  reason  of  sickness,  the  clerk  or  employ^ 
.will  present  his  personal  certificate,  upon  honor,  stating  the  fact  of  sack 
sickness,  giving  the  precise  date  or  dates  thereof,  and  certifying  that 
for  such  period  he  was  unable,  by  reason  of  such  sickness,  to  perform 
the  duties  of  his  position  in  the  Department.  Such  certificate  will  also 
state  whether  a  physician  was  employed,  and,  if  so,  his  name  and  ad- 
dress will  be  given,  and  his  certificate,  giving  the  dates  of  his  attend- 
ance, must  accompany  the  personal  certificate  herein  required.  If  no 
physician  was  in  attendance,  the  personal  certificate  must  be  approved 
by  an  officer  under  whom  the  party  is  employed. 

6th.  The  certificates  provided  for  in  the  5th  paragraph  must  be  sab- 
mitted  through  the  office  in  which  the  clerk  or  employ^  is  employed, 
and  must  accompany  the  semi  monthly  time  report  for  the  period  in 
which  the  absence  occurred;  otherwise  they  will  not  be  considered  in 
making  payments  for  that  period. 

7th.  In  cases  in  which  it  shall  appear  that  the  sickness  alleged  is 
caused  by  the  excessive  use  of  intoxicating  liquor  or  is  the  result  of 
other  improper  conduct,  the  absence  caused  thereby  will  be  considered 
as  without  leave,  and  will  subject  the  party  to  dismissal. 

8th.  No  evidence  of  sickness  will  be  received  for  any  portion  of  the 
period  covered  by  a  leave  of  absence ;  nor  will  any  allowance  be  made 
for  other  than  personal  sickness  of  the  clerk  or  employ^. 

9th.  No  leave  of  absence  will  be  granted  to  any  clerk  or  employ^ 
whose  aggregate  absence  from  the  Department,  from  any  cause,  within 
the  year  shall  have  exceeded  forty  five  days. 

10th.  Heads  of  Bureaus  and  Chiefs  of  Divisions  will  see  that  these 
regulations,  so  far  as  they  relate  to  applications  for  leave  and  to  for- 
nishing  evidence  of  sickness,  are  strictly  complied  with. 

H.  Mcculloch, 

Secretary.  • 


Farrar's  Case,  ante  447. 

In  this  case  on  page  463,  ante,  it  is  stated  that,  "The  bill,  which 
finally  became  said  act  of  July  7, 1884  (23  Stat.,  254),  parsed  the  House 
June  17th,  was  referred  to  the  Senate  Committee  on  Appropriations 
June  18th,  and  reported  by  Mr.  Hale  to  the  Senate  June  27th,  with  a 
recommendation  as  to  section  2  to  '^omit  the  parts  struck  through  and 
insert  the  parts  printed  in  italics j^^  as  follows: 

Then  follows  said  section  2  loithout  indicating  "the  parts  struck 
through.^'  To  correct  this,  said  section  is  now  inserted  as  reported  by 
Mr.  Hale  to  the  Senate,  the  "parts  struck  through"  being  included  in 
brackets,  the  parts  to  be  inserted,  in  italics,  as  in  the  original,  and  the 
residue  not  in  brackets,  and  not  in  italics,  as  in  the  original  as  foUoirB: 

Sec.  2.  fThat  tho  oovoral  aooounting  offioore  of  the 
Troaauiy  Dopartmcnt  shall  not-roooivo,  cxamino,  and  con 
oidcr-any  claim  against  the  Unitod  StatcQ  unloao  it  ohall 
have  bcon  filed  within  one  yoar  from  tho  posoagc  of  tMs 
act,  or  within  five  years  after  it  shall  have  aoorued,  dqf 
unless  it  shall  have  arisen  under  an  obligation  or  liability 
of  the  United  States  incurred  by  authorit)^  of  law,  or 
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undoF  Bomo  appropriatdon  originally  applioablo  to  tho  pay 
moot  thoTOof,  and  tho  bolanoo  of  whion  approppiation  shall 
havo  boon  oamod  to  tho  ourpluo  fund;  and  any  oloim  not 
filod  within  ono  of  tho  periods  abovo  namod  ohall  bo  for 
ovoF  barrod,  oxoopt  as  hoFoinaftorward  providod. — K-a 
poFQon  ontitlod  to  mako  a  olaim-against  tho  TJnitod  Statoo 
10  at  tho  timo  whon  it  acoruos  or  is  matured  an  infant,  of 
Don  oompos  montis,  of  a  marriod-woman,  or  imprisonod 
on  a  oriminal  ohargo,  or  in  oxoeution  upon  oonviotion  of 
a  oriminal  offonso  for  a  torm  loss  than  Ufo,-tho  timo  of 
ouoh  disabihty  is  not  a  part  of  tho  timo  horoin  hmitod-for 
tho  fihng  of  suoh  olaim,  oxoopt  that  tho  timo  so  limitod 
oannot  bo  oxtondod  moro  than  fivo  yoaro  by  any  suoh  dis 
ability,  oxoopt  infanoy,  or  in  any  oaso  moro  than  ono  yoor 
aftor  tho  disabihty  ooaeos. — Notning  horoin  oontolnod  shall 
bo  hold  or  oonstruod  to  apply  to  a  olaim  arising  undor 
tho  publio  dobt  of  tho  TJnitod  Statos;  nor  shall  anything 
bo  hold  or  oonstruod  to  apply  to  a  olaim  arismg  undor 
on  a  orunmal  ohargo  or  m  oxoeution  upon  oonviotion  of 
whioh  has  already  boon  disposed  of  by  rejootien  or  other 
wise  or  whioh  is  already  barred  by  any  statut/O. — And] 
That  the  Secretary  of  the  Treasury  shall,  at  the  com- 
mencement of  each  session  of  Congress,  report  the  iamount 
due  each  claimant  whose  claim  has  been  allowed  in  whole 
or  in  part  to  the  Speaker  of  the  House  of  Representatives 
and  the  presiding  officer  of  the  Senate^  who  shall  lay  the 
same  before  fthe  House]  their  respective  Houses  for  con- 
sideration. And  hereafter  all  estimates  of  appropriations 
and  estimates  of  deficiencies  in  appropriations  intended  for 
the  consideration  and  seeking  the  action  of  any  of  the 
committees  of  Congress  shall  be  transmitted  to  Congress 
tJIprough  the  Secretary  of  the  Treasury,  and  in  no  other 
manner ;  and  the  Secretary  shall  first  cause  the  same  to  be 
properly  classified,  compiled,  indexed^  and  printed,  under 
the  supervision  of  the  chief  of  the  division  of  warrants, 
estimates,  and  appropriations  of  his  Department. 

Bubdette's  Case,  ante  476. 
The  principle  decided  in  this  case  is  sapported  by  a  congressional 
constmction  of  the  law,  as  found  in  the  joint  resolution  of  February  27, 
1879  (20  Stat.,  673). 


INDEX  TO  DECISIONS. 


A. 

▲ooonntlng  Offioara. 

DiflABiunxsoF:  Pag*. 

Cftnnot  allow  district  attorney's  olaim  for  oompenaation  for  inquiry 
and  examination  to  determine  whether  oasee  reported  by  internal- 
revenue  coUectorB  shall  be  prosecuted;  nor  can  they  allow  his 
olaim  under  Bev.  Stat.,  see.  838,  unless  first  approved  by  Secre- 
tary of  Treasury  on  the  certificate  of  the  Judge 138, 141, 148 

Cannot  consider  whether  the  limited  and  discretionary  authority  to 
make  an  order  fixing  the  amount  of  compensation  has  been  wisely 
exercised,  but  must  presume  that  such  authority  has 964 

Cannot  give  effect  to  disputable  allegations  of  fact  firom  which,  when 

Judicially  ascertained,  an  estoppel  in  jnMs  might  arise 59,08 

Cannot  make  any  stipulation  for  the  payment  of  more  or  less  mileage 

or  compensation  than  is  prescribed  by  the  statute 500,601 

I>um6or: 

▲s  to  accounts  of  disbursing  clerk  of  Post-Ofllce  Department 309, 310 

Evidence  in  drawback  cases  must  be  re-examined 13,19 

Executive  —  imposed  by  statute,  require  the  exercise  of  Judgment 
and  discre^on,  and  are  not  subject  to  Judicial  control  or  review ; 
but  after  this,  a  dissatisfied  contractor  can  pursue  any  authorised 
Judicial  remedy  which  is  subject  to  no  executive  control  or  re- 
view   209,820,981 

Most  give  effect  to  recitals  in  written  instruments  per  $e  transferring 
legal  title  to  a  claim  by  operation  of  law,  such  recitals  being  in 
the  nature  of  estoppels 59,67 

Belief  to  be  reAised  to  claimant  of  drawback  firaudulently  disregard- 
ing regulations 14, 30 

(iS00  JURISDICnOK,  POWKRS,  j»C«<.) 

JuBUDicnoH  or: 

Accounts,  their  settlement,  a^Uustment,  and  revision  have  been  left 

to  them  by  law 412,413,429,433,434,440 

Allowances,  whether  violative  of  law,  a  question  for  them 13, 20 

Defined 67 

Facts  giving  Jurisdiction  to  an  officer  imperatively  required  to  find 
fiMts  before  passing  on  claim,  most  affirmatively  appear,  or  his 
action  is  void 13,21 

*  Prepared  by  Frank  £.  Anderson,  of  this  office. 
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Aooannts — Continaed. 

DUBUR8INO  CLERK  OF  POOT-OmCB  DkPARTMKNT'S  — : 

Duties  of  accoaDting  offloers  as  to  them 302,307,309,310 

D18TINOUI8HKD  FROM  CLAIMS 110,  111,  note. 

Effect  of  — as  evidence 302,303,310,311,313 

Kept,  how:  Jurisdiction  of  — : 

Onarantee-fund  bonds,  acouautit,  how  disposed  of  and  kept 221-230 

Receipts  and  expenditures  accounts  of  Post-Oi&ce  Department,  —  in 

the  Treasury 459,  note. 

Stationery  accounts  for  Members  aud  Delegates,  House  of  Represent- 
atives, are  kept  by  the  Clerk  of  the  House 99 

In  First  Auditor,  nnleas  specifically  or  by  reasonable  inference  as- 
signed by  statute  to  some  other  Auditor 302,306 

Bbttijement  ok: 

Commissioners  of  District  of  Columbia  account  monthly  to  Treasury 

Department   31 

Consular  and  diplomatic  oflScers'  aocoante  are  settled  by  First  Comp- 
troller and  Fifth  Auditor,  not  by  disbursing  clerk  of  State  De- 
partment.   Mode  of  settling  them 94-96 

Contingent  expense  accounts  of  Post-Office  Department  are  settled 
by  Fifth  Auditor  and  First  Comptroller;   salary  accounts,  by 

First  Auditor  and  First  Comptroller 302^306 

Left  by  law  to  accounting  officers 412,413 

Marshal  of  District  of  Columbia  submits  his  accounts  monthly  to  the 

Commissioners 30,31 

MarshaVs  accounts  must  show  by  clerk's  certificate  of  the  proper 
court  that  they  have  accounted  for  all  United  States  moneys  and 
returned  all  United  States  process  before  First  Comptroller  will 

certify  a  balance  in  their  favor 85, 87, 88 

Superintendent  of  Post-Office  Building's  accounts  are  settled,  ad- 
Justed,  balanced,  certified,  and  collected  upon,  under  the  snper- 

iutt-ndouce  of  Sixth  Auditor :K)2, 303, 310, 311. 312 

Treasurer  of  United  States'  accounts  are  settled  by  First  Comptroller.  199 

Where  United  States  are  concerne<l,  —  must  be  m         in  Treasury, 

except  where  Congress  specifically  makes  an  exception 95 

(See  Jurisdiction,  eupra,  Voucher,  poet,) 
Smrs  ON  — : 

Cannot  be  brought  unless  accounts  were  adjusted  at  the  Treasury  ..  94 

Voucheb: 

In  Treasury  Department  practice,  is  a  verified  aooount  against  United 
States,  with  an  acquitUnoe  thereon  executed  {$ee  aUo  Evi- 
dence) —  must   prove  every  payment   for  which    credit   is 

claimed 350,354;  88,90,91,353 

(5ee  Accounting  officers;  Ciaims.) 

Constitutional  limitation  : 

Property  rights  cannot  be  divested  by  act  of  Congress,  but  only  by 
*'due  process  of  law'*  (0. y.,  right  of  legal  representative  to  as- 

sete)  330,332,407,499 

Direct  tax  -^ : 

Provisions  and  policy  of  — 59, 60, 65, 70 

lUTKRlf AL-REVENUE  -^  I 

Not  extended  beyond  the  reasonably  necessary  import  of  its  terms..  136 

Prior  legislation  concerning  liquor-taxes  (see  Liquors) 190-192,  note. 

Legislative  misconception.    (See  Recitals,  poet. ) 
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Act — Continued. 

Legislative  will,    (^ee  Recitals,  po9i,) 
Payments  uxder  — : 

Never  made  except  on  appropriations 488 

Powers  of  — : 

Employ^  of  Congress,  continued  in  office  by — after  appointing  Con- 
gress has  expired 4 

Recitals  in  — : 

Act  based  on  legislative  misconception  contains :  I,  (a)  erroneous  re- 
citals of  law  or  fact,  or  (Jb)  construes  existing  acts  contrary  to 
rules  of  judicial  interpretation  ;  or  II,  resting  on  erroneous  as- 
sumption, that  a  non-existing  law  exists,  so  clearly  shows  the 
legislative  will  that  effect  must  be  given  to  it  from  its  date.  Dis- 
cussion of  principles 49 

Of  fact  or  law  in  act  not  conclusive 49,51 

Time  of  taking  effect: 

When  no  —  is  prescribed  by  law  for  act  of  Congress,  it  is  operative 
from  the  first  moment  of  the  day  on  which  it  is  approved  by  the 
President.     Exceptions  and  qnalifications.     Precise  —  may  be 

shown  by  any  legal  evidence 330,331,333 

Title  to  appropriation — 9 

(5ec  Appropriations ;  Construction;  Joint  Resolution  ; 
Law;  Proclamation;  Regulations;  Resolution;  Re- 
vised Statutes;  Statute  of  Limitations;  Statutes.) 
Juno    1,  1789,  1  Stat.,  24,  sec.  4,  oath  of  United  States  officers  to  be 

taken  before  they  aot 376 

Sept.  11,  1789,  1  Stat.,  67,   salaries  executive  officers,  aasistanta,  and 

clerks 346.347 

Sept.  11,  1789,  1  Stat.,  zvli,  salaries  of  executive  officers,  assistants  and 

clerks  (obsolete) 347 

Sept.  24,  1789,  1  Stat.,  83,  sec.  17,  courts  may  grant  new  trials 261 

Sept.  24, 1789,  1  Stat.,  88,  sec.  30,  depositions  de  bene  eut 285,360 

Sept.  24,  1789,  1  Stat.,  91,  sec.  33,  arrest  of  criminal,  recognizance,  how 

returned,  warrant  for  removal,  and 

bail 282 

July  16,  1790,  1  Stat.,  130,  establishing  seat  of  government  at  Wash- 
ington   358 

May    8,  1792,  1  Stat.,  277,  sec.  3,  fees  of  clerks,  Jurors,  witnesses,  and 

attorneys 502,508 

Jnne    9, 1794,  1  Stat.,  395,  sec.  1,  district  judge  to  appoint  commission- 
ers   359,  note. 

Mar.    2,  1799, 1  Stat.,  730,  compensation  of  clerks  in  Departments  ....  347 

Feb.  27,  1801,  2  Stat.,  107,  sec.  14,  suits  in  hustings  court  of  Alexan- 
dria and  Georgetown,  continued  to 

circuit  court 358 

Mar.     3,  1601,  2  Stat.,  115,  sec.  2,  form  of  indictments,  mode  of  recov- 
ering and  distribution  of  penalties. .  ){7i 
May     1,  1810,  2  Stat.,  608,  outfit  to  minister  plenipotentiary  or  charge 

des  affaires 177 

Feb.  20,  1812,  2  Stat.,  679-682,  sees.  1,  2,  commissioners  appointed  by 

circuit  courts  to  take  bail  and  affida- 
vits, and  effect  of  acknowledgments 
so  taken;  fees  for  taking  them.  285, 359,  moity  960 
Mar.     1, 1817,  3  Stat.,  350,  powers  of  commissioners  extended,  as  to  affi- 
davits and  bail  in  civil  can8eii.285, 359,  n^le,  3^ 
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Mfty     7,  182:2»  3  Stat.,  695,  dec.  14,  uo  person  to  be  inspector  who  at 

same  time  holds  any  other  office  in  col- 
lection of  customs  of  certain  cities  ..  297 

Mar.  1,  1823,  3  Stat.,  771,  ch.  37,  sec.  3,  person  swearing  falsely  con- 
cerning expenditures  of  public  moneys 
or  claims,  gnilty  of  perjury 355 

Mar.     3,  18:;^,  3  Stat.,  781,  ch.  58,  sec.  2,  ->,  persons  receiving,  &c., 

goods  illegally  imported,  d^c,  forfeit 
double  the  amount 42 

Jan.   24,  1827,  4  Stat.,  197,  evidence,  how  taken  in  United  States  courts 

in  certain  eases..*. 359,  note. 

Mar.     2,  183^i,  4  Stat.,  634,  sec.  7,  habeas  corpus  to  be  issued  by  Judges.  28.'> 

Mar.     3,  1839,  5  Stat.,  349,  sec.  3,  — ,  no  }iersun  whose  salary.  Sec,  shall 

receive  any  extra  allowance,  unless  au- 
thorized by  law 251 

Jane  19,  1840,  5  Stat.,  385,  — ,  in  case  of  pensioner  leaving  children  bnt 

no  widow 159 

▲ag.  23,  1842,  5  Stat.,  516^  517,  sees.  1,  2,  com uiisni oners  appointed  by 

circuit  courts  to  take  ackuowle<lg- 
nients,  bail,  &c.,  and  have  powers  of 
Justice  of  peace  in  sume  canes.  De- 
fendant's witne.Hses  may  be  required  to 
give  recognizances 281,:{59,  note, 

Aag.  26,  1842,  5  St-at.,  526,  sec.  17,  — ,  stationery  and  job  printing  fur- 
nished and  performed  by  contract....  99 

Aug.  213,  1842,  5  Stat.,  536^  7,  — ,  act  to  detiue  and  establish  tiscal  year  .  106 

Feb.  11,  1846,  9  Stat.,  3,  — ,  act  relative  to  collectors  and  other  officers  of 

the  customs 104 

▲ag.  8,  1846,  9  Stat.,  79,  Jurisdiction  of  United  States  courts  and  com- 
missioners on  the  application  of  for- 
eign consuls,  Slc 359,  note, 

Sept.    9,  1850,  9  Stat.,  446^  — ,  boundaries  of  Texas,  and  establishment 

of  New  Mexico  as  territory 172, 174 

Sept.  18, 1850,  9  Stat.,  462,  hccs.  1,  2,  3,  4,  commisHJoners'  appointment, 

powers,  duties,  and  jurisdiction  under 
Fugitive  Slave  act 359,  note' 

Sept.  30, 1850,  9  Stat.,  542 — prorito  prohibiting  pay  for  two  offices  at 

name  time 247 

Feb.  26,  1853,  10  Stat.,  161,167 — fees  and  costn  of  clerks,  marshals,  and 

attorneys  in  Circuit  aud  District 
courts 44,45,47,48,360,502,503 

Feb.   24, 1855,  10  Stat.,  614,  commissioners'  powers  concerning  desertem 

fmni  foreign  vensels 359,  note 

Feb.    28,  1855,  10  Stat.,  617— payment  of  creditors  of  Texas 172, 174 

Mar.      1, 18fi5,  10  Stat.,  626,  sec.  26 — acts  allowing  attaclK^s,  outfits,  in- 

fits,  clerk  hire,  or  office  rent  repealed.  177 

Mar.     2, 1855, 10  Stat.,  630,  sec.  2,  commissioners*  powers,  under  letters 

rogatory 359,  note. 

Aug.   16, 1856,  11  Stat.,  50,  sec.  12 — acconntH  of  district  attorneys,  when 

United  States  are  parties  in  interest, 
merely,  or  when  officers  are  sued,  pay- 
ment of 47,48 

33  DEC,  VOL  5 
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Aug.    16,  1856,  11  Stat.,  50,  8<*c.  13,  no  inarBhal  or  deputy  marshal  to  b«* 

commissioner 3.S9.  uoU. 

Aug.    Iri,  1856,  11  Stat.,  55,  sec.  8 — when  compensation  is  t«  commence 

and  cease,  or  be  suspended,  for  con- 
sular and  diplomatic  offlc  rs 177,37- 

Aug.    IH,  1H5G,  11  Stat.,  59,  sec.  20 — pay  to  be  in  full  for  all  services  of 

consular  and  diplomatic  officers 177 

Mar.      3,  1H57,  11  Stat.,  200 — Mississippi  accounts  act 76 

July  13,  1861,  12  Stat.,  257,  sec.  5,  President  may  declare  State  in  insur- 
rection, intercourse  to  cease,  forfeit- 
ure of  goods,  oflieers  of  customs,  &c-46"2,  iiot^. 

Aug.  5,  1861,  12  Stat.,  292,  act  to  piovide  increased  revenue  from  im- 
ports to  pay  interest  on  public  debt 
and  for  other  purjmses  . .  .457, 4^^^  45i»,  491,  i% 

Aug.    5,  1861, 12  Stat.,  294-296,  sec.  8 — direct  tax,  how  apportioned  .59, 65, 3^4, 

448.  note,  455,  456,  4.^)9. 465 

Aug.    5,  1H61,  12  Stat.,  297,  sec.  12 — Secretary  of  Treasury  may  frame 

regulations  under  revenue  act 76 

Aug.    5,  1861 ,  12  Stat.,  304,  sec.  36 — sale  of  real  estate  for  direct  taxe8.59, 6:>,  6.^. 

70,  71,  74,  note,  76, 81, 83, 84, 157, 158,  and  uoU, 

160, 161, 163.  and  note,  ltK>,  447, 45=1. 

456, 457, 458,  and  note,  489.  491,4.^3 

May  *J0,  1862,  12  Stat.,  404,  supjileuientary  act  for  collection  of  duties 

on  imports,  &c 4(K,  note. 

June   7,  18(>2,  12  Stat.,  422,  sees.  1-3,  direct-tax  act... 59, 60, 70, 81, 157, 447, 44- 

and  note,  449, 450, 457,  465, 4*^.,  4f^ 

June   7,  1H62,  12  Stat.,  423,  sees.  5-7,  when  board  of  direct- tax  commift- 

sioners  to  ent-er  on  their  duties ;  f«ales 

of  lands  by  them,  &c 163, 448,  449,  4;'»i'.  io'J. 

465,  466,  467,  4ji).  491 

June   7,  lh62,  12  Stat.,  424,  sec.  9,  direct-tax  leases  of  lauds s3 

June   7,  1H(>2,  12   Stat.,  425,  sec.  12 — direct-tax  proceeds  of  sales  and 

leases 81, 82,  83,  84,  Ki,  h^ 

July    1,  IHO'i,  12  Stat.,  433,  sec.  2,  appointment  of  collectors  of  internal 

revenue 47V 

July  1,  18(»'i,  12  Stat.,  433,  434,  sec.  4,  bond  of  collector  of  internal  rev- 
enue    479 

July    1,  1H<)2,  12  Stat.,  445,  sec.  34,  pay  of  col  lectore  of  internal  re  venue.  47lM^l 

July    1,  lf^i)2,  12  StMt.,  455,  sec.  64,  sums  to  be  paid  for  license 19i>.«o^<- 

July  1,  1H6*2,  12  Stat.,  488,  sec.  115,  appropriation  to  pay  internal-rev- 
enue officers  out  of  moneys  before  they 
reach  Treasury 45i*,  nofc. 

Feb.    6,  1H():{,  12  Stilt.,  640,  tax  coniinissiouers*  sales  of  lands  for  direct 

tax,  and  proceedings  for  redemption, 
&c 448, 449, 450,  4,')9, 4C7, 489. 4i»i 

Mar.    3,  ISV.J.  12  Stat.,  820,  act  for  collection  of  abandoned  property.. -!♦>.'»,  iiot^. 

Mar.  \2,  l."^G3,  12  Stat.,  820,  sec.  3,  bond  of  special  agents  for  collection 

of  abandoned  property 457,  noU. 

June  30,  1864,  13  Stat.,  251,  sec.  79,  sums  for  licenses 191.  wfc 

June  30,  1H64,  13  Stat.,  260,  vsec.  86,  manufacturers  to  render  sales-ac- 
counts    Ij 

June  30,  18(>4,  13  Stat.,  281,  sec.  116,  internal  revenue.     Income 15^ 

June  30.  18()4,  13  Stat.,  285,  286.  sees.  124,125,  internal  revenue, ^ga- 

cii's 136. 1^ 
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Jane  30,  1864,  13  Stat.,  302,  sec.  171,  drawback  allowances..  13, 14, 15, 17,19,28 

July  13,  1866, 14  Stat.,  116,  sec.  9— brokers 191,ao(«. 

July  13,  1866,  14  Stat.,  140,  sec.  9— legacy,  &c.,  to  minor  child,  unless 

over  $1,000  to  be  exempt  from  tax,  &c.  136, 137 

July  13,  1866,  14  Stat.,  153,  sec.  20— officer  to  superintend  matters  of 

exportation  and  drawback 14, 17 

July  Itf,  1866,  14  Stat.,  175— Freedman's  Bureau  act 86 

July  18,  1866,  14  Stat.,  179,  sec.  4— penalty  for  fraudulently  or  know- 

ingly  bringing  into  United  States  any 
goods,  &.C.,  contrary  to  law  ;  for  know- 
ingly receiying,  &o.,  same  42 

July  28,  1866,  14  Stat.,  343,  commissioners  may  exercise  powers  of  Jus- 
tice of  peace  under  act  July  20,  1790, 
cbap.  29,  sec.  7 359,  note. 

Mar.  2,  1867, 14  Stat.,  466,  sec.  2 — office  of  commissioner  of  public  build- 
ings abolifebed  ;  chief  engineer  to  per- 
form <Iuties,  superintend  Washington 
Aqueduct,  dec. ;  appointment  of  Capi- 
tol police 186 

Mar.    2,  1867,  14  Stat.,  474,  eec.  9— definition  of  dealers  in  liquors 191,«o/e. 

Feb.  25,  1867,  14  Stat.,  568,  sec.  5,  collection  of  direct  tax  in  West  Vir- 
ginia, suspended  until,  &.C.,  unless, 
Ac 468 

Feb.  12,  1868,  15  Stat.,  35 — deficiency  appropriations  act 99 

June  25, 1868,  15  Stat.,  77— eight  hours  a  day  act 143, 144, 145 

July  20,  1868,  15  Stat.,  150,  sec.  59— fcpeeial  taxes  on  distillers,  Ac...  191, ao<e. 

July  25,  1868, 15  Stat.,  180, 183,  sees.  9, 15,  Judicial  power  in  Wyoming 

Territory;  Judicial  districta  and  as- 
signment of  Judges 278 

Mar.    3,  1869,  15  Stat.,  340,  ch.  148— time  for  finding  indictments,  in 

certain  cases 51 

April  10, 1869,  16  Stat.,    42,  sec.  1— special  tax  on  wholesale  and  retail 

dealers,  and  who  regarded  as  such..   192, note. 

June  17, 1870,  16  Stat.,  155,  sec.  15— District  of  Columbia,  fines,  pen- 
alties, costs  and  forfeitures,  how  col- 
lected and  disposed  of 30, 31 

June  22,  1870,  16  Stat.,  162,  164,  sees.  5,  14,  Attorney-General's  power 

to  appoint  counsel  in  cases  in  United 
States  courts;  /<2.,  as  to  performance 
of  duties  by  officers.  Department  of 
Justice 44, 45,  and  note,  47, 48 

Feb.  21,  1871,  16  Stat.,  426,  sec.  37— board  of  public  works 216 

Feb.  21,  1871,  16  Stat.,  429,  sec.  41— District  of  Columbia,  fines,  pen- 
alties, costs,  and  forfeitures 30, 31 

July    7,  1870,  16  Stat.,  649 — act    governing    the   case  of  the   British 

steamer  Labuan 128 

May    9,  1872,  17  Stat.,    89— Direct-tax  purchasers,  how  relieyed 70,72 

May    9,  1872,  17  Stat.,    89,  sec.  2— evicted  direct-tax  purchasers  repaid 

their  purchase  money 162 

May  18,  1872,  17  Stat.,  134,  sec.  2 — wages  of  certain  workmen  to  be  set- 
tled without  reduction  for  reduction 
in  hours  of  labor*. ....  142, 143, 144, 145, 146, 147 

June    1,  1872,  17  Stat.,  199,  sec.  16,  commissioners'  fees  in  poor  convict 

examination  cases 361 
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June    8,  187*2,  17  Stat.,  313,  sees.  243,  244,  245,  provisions  oonceming 

proposals  to  carry  the  mails S'iO 

June    S,  187*2,  17  Stat.,  322,  sec.  9— Urect-tax  purchasers*  relief   act 

amended 70,72 

Jun«    8,  1872,  17  Stat.,  330,  sec.  1 — lands  held  by  United  States  under 

direct- tax  sales  may  be  restored  to  for- 
mer legal  owners  on  payment  of  taxes, 
interest,  and  expenses 158,  ao(«. 

June    8,  1872,  17  Stat.,  332,  sec.  9 — evicted  direct-tax  purchasers  repaid 

their  purchase  money .  .70  noie^  72, 157, 162. 164, 

166,  nou. 

Mar.    3,  1873,  17  Stat.,  488— Capitol  police li?6 

Jan.  20,  1874,  18  Stat.,  4 — increase-salary  a<5t  repealed 99 

Jane  16,  1874,  18  Stat.,  72,  actual  traveling  expenses  only  allowed  as 

mileage  to  persons  employed  by  United 
States  (supplement  to  Rev.  Stat., 37, 
chap.  285,  sec.  1) 300.4:J5,441 

June  20,  1874,  18  Stat.,  90— Department  of  State Sd 

June  20,  1874,  18  Stat.,  101,  109,  sec.  3,  extra  compensation  prohibited 

except  to  district  attorneys  in  certain 
cases . .  38, 40, 41, 42, 43, 44, 45, 46, 47, 48  and  note. 
52,  54,  55,  58, 156, 240, 242, 244, 245, 246, 247, 419 

June  20,  1874,  18  Stat.,  110,  sec.  5 — unexpended  balances  of  appropria- 
tions remaining  for  two  years  to  be 
covered  into  Treasury ;  certain  specific 
appropriations  excepted. .  7, 11, 12, 223, 226,  'i31, 
233, 235, 236, 447, 453, 454, 455, 456,  464. 41W 

June  20,  1874,  18  Stat.,  116 — act  for  government  of  District  of  Colum- 
bia, and  for  other  purposes 216 

June  22,  1874,  18  Stat.,  154,  Creek  Indian  appropriations :i69,»ot<. 

June  23,  1874,  18  Stat.,  216,  appropriations  for  charitable  purposes,  how 

paid  out 313,  note. 

June  23,  1874,  18  Stat.,  232,  sec.  4,  Revised  Statutes  not  to  be  published 

in  newspa]>er8 X*3 

June  23,  1874,  18  Stat.,  235,  sec.  12,  amendment  of  post-office  act  of 

Jnne  8,  1872,  sees.  246,  247,  251,  253..  319,  i^^ 

June  23,  1874,  18  Stat.,  255,  Ht'c.  6,  commiHsiouors  may  be  appointed  by 

Supreme  Court.,  their  authority  and 
l)(>wers :i.vi,  .i:< 

June  'iO,  IH74,  18  Stat.,  275 — appropriations 11,  U* 

Feb.  H,  1H75,  18  Stat.,  310,  hvv.  16,  rectitiers,  liquor  dealers,  Ac,  car- 
rying on  business  without  payment  of 
special  tax,  how  dealt  with 3"^ 

Feb.     8,  1875,  18  Stat.,  311,  sec.  18— special  taxes l*^.  1-H' 

Feb.  18,  1875.  18  Stal.,  316,  aniondmcuts  of  Rev.  Scat.,  sees.  65,  67.  rel- 
ative to  advertisements  for  proposals, 
and  contracts  to  supply  stationery  to 
Congress :Wl.*»i^> 

Feb.  22,  1875,  18  Stat.,  333,  sec.  1,  accounts  and  vouchers  of  clerks,  mar- 
shals, and  district  attorneys,  how  made 
out    and  forwarded  (supplement   to 

Rev.  Stat.,  145,  oh.  95,  sec.  1) 350.^1. ^.Vl. 

358, 429, 4X1, 439, 44t' 
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Feb.  22,  1875,  18  ^tat.,  334,  wc,  7,  mileage  and  expenRen  of  attonieya, 

marshaU,   and   clerks.     (Supplement 
to  Rev.  Stat.,  147,  ch.  95,  sec.  7)  298,299,300, 

:U)1, 429. 4:»,  435. 439. 440. 441 
Mar.    3, 1K75. 18  Stat.,  342,  n4lvortiseniontH  of  mail  lettingH  to  be  posted 

up 3d6,  ;tt<7, 393, 394 

Mar.    3,1875,18  Stat.,  349,  disbursing  clerk.  State  Department 89,307 

Mar.    3, 1875, 18  Stat.,  396,  sec.  2,  organization  and  salaries  in  Treasnry 

Department 401, 402 

Mar.    3,  lh75. 18  Stat.,  401,  sec.  8,  actions  against  oflicerH  of  Congress..  47,  noU' 

Mar.    3,  IH75, 18  Stat.,  428,  Creek  Indian  appropriations 3<>9,  noU, 

Mar.    3, 1875,18  Stat.,  472,  sec.  8,  how  absent  defendants  brought  in  in 

suits  to  enforce  or  remove  liens,  &.C.,  on 

pntperty 386 

Mar.    3,1875,18  Stat.,  481,  set-ofl'act 9^>,4O0,4n 

Mar.  *  3, 1875, 18  Stat.,  506,  improvenj<'nt  of  Fox  and  Wis<'on8in  Rivers, 

Department  of  Juntice  clause 56,57,58 

Jan.  25, 1876, 19  Stat.,  2,  amendment  of  Rev.  Stat.,  m'C.  3767,  n'latiug 

to  purchase  of  paiK*r  for  the  public 

printing 391 

July  12, 1876, 19  Stat.,  78,  advertisements  of  mail  lettingstobep<»hted  up.  394 
July  19, 1876, 19  Stat.,  92,  an  act  authorizing  repavement  of  Pennsylva- 
nia avenue 219 

July  31,  1876,  19  Stat.,  105,  proclamations,  treaties,  and  advertlHomcnts, 

how  published 391,394 

Aug.  11,  1876,  19  Stat.,  129,  amending  ]>OHt-offlce  act,  sub-Kections  246, 

251,  of  sec.  12,  of  act  of  June  23, 1874, 

and  Kev.  Stat.,  ^ec.  3954 315,318,324 

Aug.  15,  1876,  19  Stat.,  181,  Creek  Indian  appropriations 369,  note, 

Aug,  15,  1876,  19  Stat.,  187,  Otoe  ntid  Mi.*>h(niria  Indian  ap]uo]>riationB. .  494 

Aug.  15,  1876,  19  Stat.,  206,  chap.  304,  commiKh loners,  appointment  of 

notaries  public  as,  &.c 358 

Aug.  15,  1876,  19  Stat.,  208,  sale  of  lands  of  Ottoe,  Minscuria,  Sac  and 

Fox  tribes 493,494,495,496 

Feb.  26,  1877,  19  Stat.,  239,  unoccupied  United  States  lands  in  Brooklyn.  47 

Feb.  27,  1877,  19  Stat.,  249,  amending  Rev.  Stat.,  sec.  3620 13*4, 313,  note. 

Mar.     3,  1877,  19  Stat.,  276,  Creek  Indian  appropriations :)69.fiote. 

Mar.    3,  1877,  19  Stat.,  282,  Otoe  and  Mis^ouria  Indiun  appropriations.  494 

Feb.     1,  1878,  20  Stat.,  22,  purchase  of  matcrialH  forpublic  printing,  how 

made,  &c 391 

May    17,  1878,  20  Stat.,  61,  62,  advertising  of  mail  lettings.  ^^c  ..388,389,394 

May   28,  1878,  20  Stat.,  69,  Creek  Indian  appropriations 369,  note. 

June  11,  1878,  20  Stat.,  103,  104,  sees  3,  4— District  of  Columbia,  an- 
nual estimates  and  taxes  ;  appropria- 
tion of  50  per  cent 8,30,31.155,220,225 

June  11,  1878,  20  Stat.,  105,  sec.  4 — District  of  Columbia,  regulations  as 

to  payment  of  taxes,  &c.,  disburse- 
ments, settlement  of  accounts,  and  in- 
terest on  3.65  bonds. .31, 155,217,220,221,283, 

224 
Jane  11,  1878,  20  Stat.,  1Q6 — District  of  Columbia,  pavements,  paving 

contracts,  and  Commissiontrs*  powers 
concerning  them . .  52,  <)7, 20y,  210, 216, 2l.i,  219, 

221,231,2:^2 
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Jane  14,  1878,  20  Stat..  130,  Hec.  4 — .'vppropriations;  repealing  clause; 

snrplus  fund  balances  accoant  report 
aboliHhed  ;  jurisdiction  of  claims..  12,  19,  '22, 
453  note,  455, 457, 462. 4(>4, 49f ,  41^ 
June  19,  1878,  20  Stat.,  187,  Commissioner  of  Internal  Revenue  and  his 

subordinates XVi 

June  19,  1878,  20  Stat.,  190,  United  States  mints  and  assay  offices 424 

June  20,  1878,  20  Stat.,  208,  District  of  Columbia,  general  expenses..  22 1,227, 231 

June  20,  1878,  20  Stat.,  216,  rates  of  advertising.  ..382,  383. 38^,  389,  39o.  391,3i»4 

Feb.  17, 1879,20  Stat.,  300,  Creek  Indian  appropriations :k>9,  nctt. 

Mar.    1, 1879,20  Stat.,  327-329,  sec.  2,  iutornal  revenue  law  amending 

Rev.  Stat.,  sees.  797,  3143,  3144, 
3149,  3163,  3152,  3165,  3167- 
3169,  3171,  and  act  Feb.  8, 1875,  seos. 
12,  13 330,47t;,479 

Mar.    1,  1879,  20  Stat.,  331,  sec.  3,  notice  of  seizure  for  taxes,  how  pub- 
lished   3%> 

Mar.    1, 1870,  20  Stat.,  332,  sec.  3 — fee  todistrict  attorney  for  preparation 

of  deed 47,  noU. 

Mar.    1,1879,20  Stat.,  333,  sec.    4 — tax  on  sales  of  spirits,    Rev.  Stat., 

sec.  3244  ameuded 1-3?,  115) 

Mar.    3, 1879,  20  Stat.,  403 — District  of  Columbia,  appropriatimis 7,!^,11 

Mar.    3,  1870,  20  Stat.,  410 — District  of  Columbia,  appropriatious.depobit. 

and  payments  and  settlement  of  ac- 
counts.. .  31, 217, 220, 221, 222, 223. 224, 225, 229. 

231,232.2:i4 

Mar.    .3, 1879,  20  Stat.,  416,  417 — District  of  Columbia, appn»priat ions, 

peneral  expenses 8, 9, 11, 221, 227, 2:n,  2^^'2 

Mar.    3,  1879,  20  Stat.,  419— contiii<rent  fund 3 

Mar.    3, 1870,  20  Stat.,  471,  aineudment  to  act  for  sale  of  lands  of  Ot4>e, 

Missouri,  Sac  and  Fox  tribes 4i*4 

•June  12, 1879,  21  Stat.,  11,  time  of  sp«^cial  ])(>stal  service  extended  until 

service  can  be  obtained  bv  advertise- 
ment 3!.»'^ 

June  30,  H70,  21  Stat.,  43,  44,  se<'s.  2,  3,  per  diem  to  jurors,  their  draw- 

iui^,  and  rejiort  by  Attorney-General 
of  expenditures 370,  371,tTr2 

May  11,  H-^0,  21  Stat.,  119,  Creek  lu'liau  a]»pr()priations :Wy,iiotf. 


U 


June   4,  IH-O,  21  Sr;it.,  155 — District  of  Columbia, appropriations 

Jan.  21,  H^'l,  21  Stat.,  317,  ch.  25,  award  of  and  compensation  for  ad- 
vertising in  District  of  Columbia ^^»' 

F.'li.  24,  HSl,  21  Srat.,  340,  consular  stTvice,  Schedule  B 4;*^ 

Mar.    1,  ls."^l,  21  St.it.,  374,  advert isenuMits  for  mail-lettini^^ ^t<' 

Mar.    3,  l.--^l,  21  Stat.,  381,  sei-s.  4,  5 493,  494.49,">,4:*^ 

Mar.    3,  l^^l,  21  Slat.,  394,  rc<ristcr  of  Treasury,  «&c.,  disbursini;  clerk's 

extra  conip(»nsation,  $200 4(*1, 4'^> 

Mar.    3,  H-^1,  21  Stat.,  458— District  of  Columbia,  appropriations 7,*.'.* 

Mar.    :>,  l-"^l,  21  Srat.,  466,  sec.  2.  District  of  C<)lumbia,  appropriations.  31 

Mar.    :•.,  H-^1,  21  Slat.,  489,  Creek  luiliau  a])[»ropriatiou8 3r.9.  !•<»> 

May  17,  1-SJ,  22  Stat.,  76.  ()  oeand  Missouria  Indian  appropriatitni 494 

.Inly    1,  H-J,  22  Stat..  135 —Dist  rict  of  Columbia,  appropriations 7.!/ 

Jnly    1,  H^i,  22  Stat.,  137— District  <»f  Columbia.     General  expcunes. 

For  salaries  and  contingent  expen*t»s .   l."4, 1''*' 
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July    1,  1H82,  22  Stat.,  144,  sec.  3 — District  of  Columbia.    Revenuesde- 

posi  ted  in  Treasury    30,31 

July  25,  1B82,  22  Stat.,  175,  unieudment  of  Rev.  Stat.,  sec.  4744 291 

Aug.    5,  1882,  22  Stat.,  221 — appropriations  for  compensation    of  em- 
ployes of  House  of  Representatives  . .  2 
Aug.    5,  1882,  22  Stat.,  255,  sec.  4 — civil  officers,   etc.,   elsewhere     ap- 
pointed, not  to  be  detailed  for  duty 
in  the  District,  and  re(>ealiug  certain 

pay-laws 3,38,  note, 

Aug.  5,  1882,  22  Stat.,  261,  direct  tax,  Kansas 335 

Aug.  5,  18H2,  22  Stat.,  271,  deficiency  appropriations 4 

Aug.  5,  1882,  22  Stat.,  275,  deficiency  appropriations,  claims  allowed  by 

First  ComptrolliT 455 

Aug.    7,  1882,  22  Stat.,  328,  survey  and  apprainal  of  Otoe  and  Missouria 

Indian  lauds 494 

Aug.    7,  1882,  22  Stat.,  336,  631,  fees  of  district  attorneys,  clerks,  com- 
missioners, jurors,  witnesses,  Slc 414 

Jan.  16,  1883,  22  Stat.,  403— civil  service  act  of  United  States 37 

Feb.  26,  1K83,  22  Stat.,  424,     25,  429,  430,  431,  consular  and  diplo- 

matic  appropriations . .  89, 287, 288, 294, 296, 297 
Mar.    1,  1883,  22  Stat.,  440,  Otoe  and  MiHHouria  ludian  api^ropriations.  494 

Mar.    3,  1883,  22  Stat.,  462— District  of  Columbia,  approt>riations 9 

Mar.    3,  1883,  22  Stat.,  464— District  of  Columbia,  appropriations 7,9 

Mar.    3,  18o3,  22  Stat.,  467— District  of  Columbia,  appropriatioos 31 

Mar.    3,  188:^,  22  Stat.,  470,  s<;c.  2 — District    of    Columbia,    ajipropria- 

tions 31 

Mar.    3,  18*^3,  22  Stat.,  471,  sec.  2 — District   of    Columbia,    appropria- 
tions    31 

Mar.    3,  188^3,  22  Stat.,  487 — rea<Ijustment  of  salaries  of  certain  post- 
masters   237,238 

Mar.    3,  1883,  22  Stat.,  488 — internal  revenue  taxes  repealed  on,  etc.,  no 

drawback  allowed  on,  etc 153 

Mar.    3,  1883,  22  Stat.,  489— allowance  of  drawback  on  tobacco 184,185 

Mar.    3,  1kS3,  22  Stat.,  531-542— legislative,  executive,  and  judicial  ap- 
propriations  2,4,6,7,99,396, 

399, 401, 402, 403 

Mar.    3,  I88;i,  22  Stat.,  556 — expeuHes  of  land  inspectors,  etc 38,  note. 

Mar.    3,  1883,  22  Stat.,  557,  traveling  examiners.  Pension  Of!ice 291 

Mar.    3,  18f<3,  22  Stat.,  560,  appropriations  for  Post-Otlice  Department.  306 

Mar.    3,  18KJ,  22  Stat.,  563,  sec.  4— seven  hours'  \ikhQT  ptr  rfi«n.-34,:i5,36,37,  38, 

note,  505 

Mar.    3,  18^3,  22  Stat.,  582,  deficiency  apiuopriutions 492 

Mar.    3,  18^3,  22  Stat.,  594,  ap]>ro])riationK  for  claims  allowed  by  First 

Comptroller 455 

Mar.    3,  1883,  22  Stat.,  595 — payment  of  ori»;inal  owner's  of  lands  sold 

under  direct  tax  acts (iO,  6,'),  77,  84, 158, 164, 

455,458,489,492 
Mar.    3,  188:),  22  Stat.,  602,  see.  2 — compensation  in  postal  service..  100, 101, 105 

Mar.    3,  188;{,  22  Stat.,  629— public  printing  and  binding 252 

Mar.    3,  18'?3,  22  Stat.,  603,  630,  631,  sundry  civil  expense  appropria- 
tions  371,416,422 

Mar.    3,  lr83,  22  Stat.,  632— one  months'  extra  compensation  to  certain 

em ployees 1 8ti,  187,  and  note. 

Jao.    5,  1883,  22  Stat,,  750— act  for  relief  of  Albert  Grant 107, 116,  note, 

118,120 
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May  13,  lHc^4,  23  Stat.,  22,  hoc.  2,  Rev.  Stat.,  sec.  1756,  repealed,  Oaths 

of  oflicers 377-4?0 

June  20,  1884,  23  Stat.,  59,  hco.  26,  refund  of  fine,  penalty,  etc.,  by  Sec- 
retary of  Treasury 444 

June  30,  lJ^«4,  23  Stat.,  62,  DiHtrict  of  Cohunbia,  sewerage  system  appro- 
priation   2:u,  2:ia.  2:i4, 23.V  m 

July  4,  1HH4,  23  Stat.,  83,  Otoe  and  MiH^()uriH  Indian  appropriation 494 

July  5,  ie^4,  23  Stat.,  123,  District  of  Cohunbia,  appropriations  .  ..2:U,*i35.*i{7 
July  7,  1884,  23  Stat.,  159,  legislative,  judicial,  and  executive  api»ropri- 

at  ions 4*^ 

July  7,   18^*4,  23  Stat.,  162,  legislaiive,  executive,  andjndicial  ap])rf»pri 

at  ions 'M6 

July  7,  1884,  23  Stat.,  167,  legislative,  executive,  and  judicial  api»roprl- 

at  ions 4W 

July  7,   1HH4.  23  Stat.,  171,  legislative,  executive,  and  judicial  appropri- 

ati«niH 4('2.403 

July  7,  1^84,  23  Stat.,  172,  legislative,  executive,  and  judicial  ai)i)ropri- 

ati(»n.s 'S.\\ 

July  7,  1K*'4,  23  Stat..  175,  Irgislative,  executive,  and  judicial  apjiropri- 

ations 423,  4ti4,426,4^>7.42? 

July      7,  IS^-I,  23  Stat.,  194,  sundry  civil  expense  ajjpropriations.  ..397. 400, 4if7. 

41*?,4« 

July      7,  l^f^A,  23  Stat.,  224,  siindr\  (!ivil  expense  appropriations 4(6 

July  7,  18-4,  23  Stat.,  226,  sundrv  civil  expense  appropriations. 3im,  :»7.;W4t'0 
July      7, 18-^1,  23  Stat.,  227,  229,  230,  231,  consular  and  diplomatic 

expense  ap|)roi»ri at  ions 374,  oT'? 

July      7,  lHr<4,  23  Stat.,  237,  deficiency  appn  priations >l 

July      7,  It--1,  23  Stat.,  239,  delicirncy  appropriations 333,  3:M,X?o,342, 

344,34o,:U!< 
July      7,  1{-H4,  23  Stat.,  254,  deliciency  appropriations 447,  4r>3,  mo/^,  4tvi,  4*^». 

4^)4,4.•^^^»ol^^>^^ 

Aotion.     (.SVt  Nk({()ti ABLE  Instruments;  Trover;  United  States.) 
Administrator.    {See  Personal  Representatives.) 
Advertising. 

Compensation  kor  — : 

Act  June  "20,  1-7H  {20  Stat.,  21(')  ])re.scribe8  —  for  all  forms  of  adver- 
tising for  ]»u])lie  otlirers  in  no  way  eonnected  witb  an  executive 

dei)artni<'nt  (e.  tf.,  Public  Printer) 3f3. 391 

Laws  regulating  —  for,  et<'.,  and  amendments  thereto 39i?,  notf ,  3y6 

Notict'.s  ]»ublishe(l   by  coll«'c'tors  of  internal  revenue  as  required  by 
law.  the  —  for  wliicb  is  not  part  of  costs  taxed  in  any  case  m 

court,  are  governed  by  art  June  20,  1878  (20  Stat..,21fi) 382,3^0 

Publicaticm  of  notices  in  the  nature  of  mesne  process,  or  to  aid  in  exe- 
eution  of  tinal  proi't  ss  and  which,  in  cases  of  informations  in  rem 
or  lilu'l  under  infernal  revenue  laws,  are  published  in  newspa- 
pers, are  recpiired  by  law  or  th"  lawful  order  of  a  court  and  —  i» 
jjrescribed  by  Kev.  Stat.,  sec.  8i")3,  unless  the  State  in  which  pnb- 
lieatinn  is  made  is  governed  by  Rev.  Stat.,  sees.  3823  3825..  .:i82, 386-3.*7 
I'nblication  (I)  re<juired  bylaw  in  cases  or  proceedings  in  court  or 
taxalile  as  part  of  costs,  or  (2)  required  by  lawful  ortler  of  court 
an*  governed  by  Rev.  Stat.,  ncc.  .'<)3,  except  as  to  both  classes 
in  the  Slates  named  in  see.  3823,  which  are  governed  by  w»c6. 
3*^23-3-'^v!5.  Ibit  sfcs,  ^^yW  and  3"<23  are  repealed  by  act,  June  20, 
ls7h  (20  Stat.,  2H))  as  ta  notices  required  by  express  statute  or 
l»y  lawful  order  t»f  a  I)e})artment  bureau  or  person  acting  there- 
for  382, 383, 386-.^ 
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Advertising — Continned. 
Dkfinitiok  : 

Of  ''pnblishing  reqnired  bylaw" 382, 

AlBrxnation. 

Must  be  made,  before  officers  act  a.s  anch  and  are  entitled  to  compen- 
sation    376,977 

▲gent.    {See  Principal  and  Agent.; 
Allo^rances: 

Cannot  be  made  in  violation  of  law 10 

Effect  OF — ,  how  dot<^rroined 13,  SO 

Right  of  action  in  conrtmaybe  given  by — ,  when 13,  SO 

(*See  Accounting  Officers,  Hiibtitli)/)oiivr».) 
AmbaBsadors.    {Se^  Diplomatic  Officers.) 
A  ppropriations. 
'Amount  of  — : 

Specific  snni  named  generally  controls  the  words  descriptive  of  — ; 
but  the  intent  of  Congress  must  control.     Illnstration  of  latter 

qnalification 3K 

8nm  specifically  appropriated  does  not  control  or  limit  the  amount 
to  be  paid,  which  is  determined  by  rate  and  period  of  compensa- 
tion prehcribed  in  act 342,344,34$ 

Annual  — : 

Disbnrsed  only  to  liquidate  expenses  or  contracts  of  the  year.  Gen- 
eral principles  of  rule It 

When  — ,  reasons  for,  and  character  of 7, 10 

Balances  of  —  : 

Covered  into  the  Treasury  in  definite  appropriations,  but  not  in  in- 
definite appropriations.     Reason  for  rule 4M 

Definition  of,  —  how  applied  under  act  June  30,  1884 ;  what  such  act 
includes ;  what  —  are  not  governed  by  such  act ;  —  for  interest 
and  sinking  fund  for  District  are  not  carried  to  surplus  fund  in 
Treasury  but  become  permanent  specific  appropriations  for  inter- 
est and  sinking  fund  for  District 231,233,234,235,930 

Not  reqnired  for  contrat^ts  of  fiscal  year,  nor  its  expenses,  are  carried 
to  surplus  fund  within  two  years;  and  no  longer  reported  to  Con- 
gress by  the  Secretary  of  the  Treasury 12, 18 

Cbabacter  of  — : 

One  ascertainable  from  others  in  same  act.     Reasons  of  rule  and  ill  us* 

tration 11,11 

Collection  of  Statistics: 

Act,  July  7,  1884  (23  Stat.,  175),  appropriates  money  for  —  under 
direction  of  Director  of  the  Mint,  but  does  not  authorise  a  par- 
chase  of  a  manuscript  collection  t>f  statistics 423, 426-4S6 

Construction  of  — .    (5fl«  Construction.) 
Crssk  Indians: 

There  is  no  appropriation  for  benefit  of  Creek  Nation  of  Indians,  for 
assistance  in  agriculture,  education,  or  for  services  of  a  wagon- 
maker,  blacksmith  and  assistant,  shop  and  tools,  iron  and  steel.        304, 

368-370 
Dkfinitioks  of  — : 

(1)  annual,  (2)  permanent  annual,  (3)  and  permanent  specific,  as  either 

(a)  definite  or  (b)  indefinite,  and  results  following  from  each 447, 

454, 45S 

DiNOLST  ACT : 

(23  Stat.,  &3,  sec.  26)  makes  a  permanent  specific  appropriation  to 

pay  the  refunding  claims  therein  mentioned 444, 446 
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Direct-tax  quota: 

Returned  to  California  for  1861,  is  $38,180.80  instead  of  $37,191.17,  as 

appropriated  by  deficiency  act  of  July  7, 1884  (23  Stat.,  239)  .. ..  :m-335 

DiRKCT-TAX  surplus: 

Applicable  for  payment,  where  sales  were  made  to  United  States  as 
well  as  where  they  were  made  to  private  person  (act  March  3, 

1883,  22  Stat.,  495) 489,492.493 

Not  an  annual,  but  a  permanent  specific  appropriation  (act  March  3, 

1883,  22  Stat.,  582,  595) 492 

District  of  Columbia.    {See  that  title  of  index.) 
Estimates  for  — : 

May  be  sul>niit  te«l  to  Congress  for  appropriation  to  pay  friendly  Indian 

claims  under  Rev.  Stat.,  sec.  2155.     How  submitted. 4-7, 4^^ 

When  — ,  transmitted  through  Secretary  of  Treasury  to  Congress,  in- 
clude item  for  benefit  of  Indians,  which,  by  treaty,  depends  on 
President's  pleasure,  it  is  presumed  he  has  signified  his  pleasure, 
but  not  to  the  extent  of  allowing  accounting  officers  to  permit  a 

claim  to  be  paid  by  warrant 3i>4, 3© 

Friendly  Indian  Claims: 

Kev.  Stat.,  sec.  2155  docs  not  appropriate  money  to  pay  —  ,  but  esti- 
matoH  may  be  submitted  to  Congress  for  appropriations  for  the 

purpose.     How  submitted 457, 45? 

Kinds  of  — : 

(1)  annual,  (2)  permanent  annual,  and  (3)  permanent  specific,  as 
either  («)  lU'linite   or  {b)  indetinitt;,  and  results  following  from 

each 447, 454-li.') 

Limitation  ox  Application  of  — : 

When  exi)rc'ss  provision  is  made  for  attendance  and  compensation 
of  witness,  it  is  (loomed  exclusive  unless  specially  otherwise  pro- 

vi.lod  by  statu  to ...-  4'*^ 

Nkckssauy,  wiikn: 

Acts  and  troatios  lU'oviiHng  for  payment  of  money  by  United  States 

must  1)0  oarriod  into  ofi'ect  by  api)ropriatiou    ^S* 

N ON- Existence  of  — : 

To  moot  a  ohiim  will  not  iloprive  acccmuting  officers  of  jurisdiction  of 

tlio  <daini  i^f.  <j.  Friendly  Indian  caso) 4'v.4S'' 

Not  AppLiCAiiLK,  wiiex  : 

Act  approiuialin;;  monoy  for  c<dlocti«m  of  statistics  does  not  author- 
izo  piirchaso  of  uianustTipt  coUootiou  of  statistics  (23  8tat.,  175) 

423, 4-A>-l> 

•'Actual  and  in'oossary  oxpenses  for  transportation"  not  applicable 
to  pay  a  Jud^inont  and  lixponsos  in  trover  or  to  reimburse  agents 
who  j.aid  111.  in 2-"9,-2i*l 

"Contiiiuout  o\}>oiisis  of  loreii^u  intercourse  proper,  and  of  all  the 
nii.'-sions  abroad"  —  cannot  be  used  to  pay  expenses  of  accompa- 
ny ini::  tlio  roiiiaiiis  of  a  disbursing  clerk  of  State  Department 
Iroiii  Washington  City  to  a  distant  place  of  interment.  There  is 
no  appropi  iatioii  applical>le  to  this  ]>nrpose.     Nor  can  —  be  usetl 

to  pay  (umtiii^^ont  oxpeusos  of"  a  consulate 2t^7, 2?^,  4S^4, i^ 

Not  nkckssaicy.  wiikn  : 

Moneys  whicli  havo<  not  yet  reached  the  'J'roasury  or  have  been  de- 
posit«'d  hut  not  I'ovrred  into  it,  may  bo  applied  to  any  purpose 
spocially  authorized  by  statute,  and  appropriation  is  not  neces- 
sary  447, 4:>?M50,  «o»- 
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Otok  and  Missouria.    {See  Indians,  subtitle^  Otok  and  Mihsouria.) 
Payable,  when: 

Neither  annual  nor  permanent  annual  —  are  available  except  during 
tbe  fifical  year  in  whvpb  u  claim  accrne<l  and  during  two  fiscal 

years  thereafter  (act  June  20, 1874, 18  Stat.,  110,  sec.  5) 447,454-456 

Payments  vrom  — : 

Amount  to  be  paid  is  not  limited  nor  controlled  by  sum  specifically 
appropriated,  but  determined  by  rate  and  period,  if  compensation 

prescribed  in  act 342,344,345 

Claim  of  decedent,  creditor  of  the  United  Staten,  must  be  paid  to  bis 
legal  representatives  as  ansets  to  be  administered  by  them,  even 
though  a  re- appropriation  act  should  name  his  widow  as  the 

person  to  be  paid.    Reasons  for  rule 4l>7, 49b,  499 

'* Contingent  expenses  of  consulates"— what  disbursements  may  be 

made  by  disbursing  clerk  of  State  Department  under  — 92 

Counsel  fees  for  defense  of  Army  officer,  indicte<l  for  refusing  to  sur- 
render private  soldier,  charged  with  crime,  to  a  sheriff  who  did 

not  have  a  warrant,  from  what  appropriation 416, 422, 423 

Made,  where  there  were  direct-tax  sales  to  United  States,  as  well  aa 
where  they  were  to  private  persons  (act  March  3,  lb83,  22  Stat., 

595) 489,492,493 

Moneys  of  annual  appropriation  not  disbursed  on  contract^)  made 

after  tbe  vear.     Reasons  of  rule 12 

Moneys,  unlawfully  collected  by  United  Statos  agents  are  not  always 
refunded,  even  where  there  is  a  )>ernianent  aunnal  ap]>roprintion, 
by  the  Treasury  Department  (Simon's  Case,  19  Ot.  CI.,  overruled 

to  this  extent) 447 

Pbbmakent  annual  —  : 

Not  a  permanent  afipropriation,  nor  are  moneys  unlawfully  collected 
by  agents  of  Government  always  refunded  from  such  —  by  the 
Treasury  Department  (Simon's  Case,  19  Ct.  CI.,  overruled  to  this 

extent) 447 

PUMANENT  SPECIFIC  — : 

Character  of — .     Created  by  clear  language  in  act.     How  conntrned.  10 

Dingley  act  {"SA  Stat.,  53,  jm'C.  26),  Niakes  —  to  pay  refunding  claims 

therein  mentioned 444^446 

Direct- tax  surplus  act  of  March  3,  l^H:l  (22  Stat.,  .V^i,  vti):^)^  is  a  — . ..  492 

Indian  treaties.     Revised  Statutes,  sec.  2094,  mnk<>s  —  of 
all  sums  that  are  or  may  be  requirc^d  to  be  advanced, 

paid,  or  invested,  under  Rev.  Stat.,  m**c.  2093 :)64,  368 

Bb-appropriation  : 

A  —  of  money  to  pay  widow  of  deceased  creditor  of  United  States, 
was  only  designed  to  pay  the  legal  clainiant  and  must  be  paid  to 
decedent's  legal  reprewntatives  to  be  a«lmiuiNtered  as  assets  of 

his  estate.     Reasons  for  rule 497, 49H-499 

Bbvunds  from  — .     {See  Payments,  supra.) 

ay: 

Soldiers  : 

Arrest  of — ,  made  only  by  virtue  of  a  proper  warrant 416,418,419 

OnriOBR: 

Indicted  for  refusal  to  surrender  soldier,  charged  with  crime,  to  a 
sheriff,  who  has  no  warrant  of  arrest,  must  lie  defended  by  United 
States.  If  he  carries  on  his  own  defense  at  his  own  expense, 
without  notifying  Attorney-General,  he  is  not  rc»imburse<l,  ex- 
cept in  cases  where  it  was  impracticable  to  give  such  notice. 
Appropriation  from  which  such  payment  is  made  . .  .416, 419, 420, 421, 423 
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Anny — Continued. 

Officer — Continued. 

May  asHi^n  pay-acconnts  when  due - 109, nok. 


PRIVATK  PEUSON8  : 

May  soinetiniPH  make  —  without  warrant,  in  felony  cases,  but  there 

18  no  conipenHation  for  it  unless  statute  authorizes  payment 473,474 

{See  Prockss.) 
I.    (4SVf  Personal  Representatives.) 
AsslgnxnentB. 
Bon  1)s  : 

Of  United  States,  regist-ered,  may  be  assigned  under  power  of  at- 

toniej' 15o 

Judgments : 

Against  the  United  States  (in  Court  of  Claims).  Assignments  of, 
void  in  law  but  valid  in  equity;  cannot  be  recognized  by  ac- 
counting otiicers  106, 107, 106, 114,  «o(e,  116, 117 

Pay-accounts  : 

Of  arm\  otiicers  are  assignable.  Quart :  Are  such  accounts  of  a  nego- 
tiable nature? IW 

KECOtiNIZKD  BY  : 

Tretwiiiy  Department  in  some  casi^s,  but  not  generally 110.  not*,  111,  H^ 

Attachments. 

C'LAJM  AGAINST  UNITED    STATES: 

Cannot  be  attached  by  creditors  of  claimants 184.  Ia3 

Parties  in  — : 

United  States  nor  their  officers  cannot  be  made  —  by  sheriff  in  favor 

ola  creditor.     Illustrative  case 165 

Rebate-claim  : 

On  tobacco  does  not  pass  to  sheriff  on  seizure  by  him,  in  acredit.or*8 —  1S4,  Is-i 
Seizure  of  goods  : 

Does  not  carry  with  it  the  claim  for  rebate — it  not  being  an  incident 

<»f  the  g«)ods  which  passes  with  their  transfer I'* 

Writ  of  — : 

Will  issue  for  witness  who,  being  notified  t^  appear,  fails  to  do  so 286 

Attorney  at  Law. 

COMPENSA'llON  OF  —  I 

Not  entitled  to  —  for  services  rendered  under  18  Stat.,  506,  though 

employed  by  Attorney-General,  unless  he  be  a  district  attorney..  5^ 

Disbarment  of  — : 

By  a  Department,  rules  governing,  and  regulation  in  force  in  Interior 

DeiKirtment 33,34,««to. 

Employment  as  assistant  district  attorney  : 

Attorney-General  may  employ  —  to  assist  district  attorney  onUf 

in  otlieial  dnties  of  latter  {ace  also,  PUBLIC  Service,  j>o#0 ^^ 

N<)  LIEN  in  favor  of  — : 

On  a  judgment  against  United  States,  in  Court  of  Claims,  can  be 

recogn  ized  by  Treasury  Department 107. 116 

Public  service  by  — : 

Provided  for  in  dilKerent  classes.  Illustrations  of  rules  {tee  al^to.  Em- 
ployment, ftupra) 44.48 

Hklation  to  client: 

In  one  ol  pj'isonal  trust  and  confidence I^' 

Retainer  of  — : 

Made  in  view  of  Treasury  Kegnlations  which  become  a  part  of  con- 
tract of  retainer n* 
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Attorney  at  La^^ — Continaed. 
Rights  ov— : 

Attorney  of  record  has  right  to  posBession  of  Treaoiiry  draft  for  pay- 
ment of  judgment,  and  it  will  not  be  delivered  to  another  under 
a  power  of  attorney  to  receive  without  his  release,  but,  on  his 
death,  this  right  does  not  rest  iu  his  peraoual  representative. 

Reason 1145,117 

Claim-ageut's  right  to  practice  before  departments,  a  property-ri)(ht, 
lost  only  in  a  disbarring  proceeding  analogous  to  that  of  a  court  of 

law,  and  on  clear  proof  of  improper  practices 32, 3S 

May  practice  in  claims  during  disbarment  investigation,  unless  re- 
stricted, huw 34,  note, 

(See  CoNSTRUcmoN ;  District  Attorney.) 
JLttomey-Gtoneral.  ^ 

Duabiuties  or  — : 

.  Cannot  delegate  power  of  ftzing  compeuHation  for  services  of  assist- 
ant district  attorney  (m0,  also,  Limitation,  poet) 413, 414 

I>UTU0OP  — :  • 
Suits  against  officers  and  employes  of  United  States.     May  seud  an 
officer  of  Department  of  Justice  or  employ  aud  authorize  pay- 
ment of  district  attorney  to  defend 419 

Jurudiction  of  — : 

Will  not  consider  hypothetical  questions  (tee, also.  Powers,  poet)...  406 

Limitation  on  powers  of  ~ : 

District  attorneys  onljf  may  be  employed  by  him  to  represent  Uuite<l 

States,  when  not  part  of  Huch  attorney's  otUcial  duties.     Reasons .       52, 56 
To  employ  district  attonieys  for  extra  official  services  (tee  also,  Disa- 
bilities, supra) 43 

Noncx  to  — : 

Where  officer  or  employ 6  of  United  States  is  sued  for  performance  of 
a  legal  duty,  —  is  necessary  to  render  it  the  duty  of  United  States 
to  assume  defense  of  person  sued.  But  where  it  iH  not  reasonably 
possible  to  give  — ,  the  person  sued  may  be  reimbursed  expenses 
of  suit.  Appropriation  from  which  payment  is  ma<le.416, 419, 420, 421, 4t£i 
Opinion  of  — : 

Not  binding  on  Comptrollers 149,147 

Powers  of  — : 

Attorneys  may  be  employed  by  — ,  when 46, 52, 55, 413, 414 

District  attorney  may  be  employed  by  —  iu  United  States  business 
or  cases  in  which  United  States  are  interested  while  not  of  the 

record 43 

District  attorney  only  may  be  employed  by  —  to  represent  Uuitetl 

States  when  not  part  of  his  official  duties.     Reasons 52,55 

May  make  a  regulation  authorizing  commissioners  of  the  circuit 
courts  to  administer  oaths  aud  certify  affidavits  to  claims  against 

United  States 3R0 

May  require  deputy  marshals,  appointed  under  Rev.  Stat.,  sec.  2021, 

to  verify  claims  for  comi)ensation 350, 353 

May  retain  attorney  to  assist  district  attorney,  but  only  in  official 
duties  of  latter.  R<>a»on.  The  amount  of  compensation  may  be 
fixed  aAer  service  has  been  renderetl,  but  cannot  be  delegated  by 

Attorney-General 46,52,55,413,414 

May  send  Solicitor-General  or  any  officer  of  the  Department  of  Jus- 
tice to  any  district  to  represent  United  States  in  any  suit  pend- 
ing in  any  court 55 
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Attorney-General — Continuod. 
P0WKR8  OF— Continued. 

Officer  of  Department  of  Justice  appointed  by  —  to  exanaine  witnees, 

whon,  qwrre 44 

(c<?f*'a/«o  Jurisdiction,  supra,) 
Auditor. 

Jurisdiction  of  —  : 

Not  lost,  because  there  is  no  appropriation  for  payment  of  claim 487,48? 

Preliminary  j ml ^o  of  factH  in  claims  against  United  States.  Excep- 
tions to  this  rule  exist  only  by  clear  statutory  words.  Excep- 
tions.    In  cases  of  doubt,  the  general  rule  prevails 13,10 

Auditor.    {Sre  Accounting  Officers;  Fifth  Auditor;  First  Auditor; 

Sixth  Auditor.) 
Auditor  of  the  Treasury  for  Poat-Offloe  Department.    {See  Sixth  Acdi- 

TOK.) 

Author. 

Property   in  works  of—.    {See  Chattbls;   subtiileH,  Letters,  ilamm- 

*  srripla. ) 

B. 

Bailee. 

Finder  of  promissory  note  : 

Is  baih;e  for  rightful  owner M 

Letters : 

Person  reeeiviiig  })rivate  —  is  a  bailee  for  person  writing,  and  has  but 

a  limited  right  of  property  in  them  for  certain  purposes 425,iio(«. 

Bailiff. 

Appointed  by  marshal,  under  Rev.  8tat.,  see.  715,  is  not  an  officer 840 

Bailment. 
Tort  : 

What  consitut4»8— ,  and  who  is  liable  for 891,292,993 

Bank  bill. 

Finder  of  — : 

Cannot  demand  paj  ment  of  bank  bill 800 

Bills.    (-SVe  Negotiable  Instruments.) 
Bond.     (»S'e<?  Officers,  subtitle,  Bond.) 
Bonds.     (Sec  rxiTKi)  States  Bonds.) 

C. 

California. 

Direct  tax  of  1861  returned  to  —  is  ^:W,  180.80  instead  of  $37,191.17  ap- 
propriated by  act  July  7,  1H84  (23  Stat.,  239) 333-335 

Capitol. 

Architect  of  — : 

Ax>l>ointee  of  President,  not  an  employ^  of  Congress l^ 

Police.     ( See  Employ JJ:h.  ) 
PoMCK  Board: 

Who  eoiiijioae  it 186, 1?7 

Capitol  Police.     {See  Employi^:s.) 
Canes. 

Ap'FIRMEd: 

Af^entReimburHement  case,  5  Lawr.,  Conipt.  Dec 416 

Direct  Tax  ease,  3  Lawr.,  ('ompt.  Dec ?I 

Dnnii's  case,  4  Lawr.,  ('om])t.  Dee. 374 

.Ionlaij\s  casr,  3  and  4  Eawr.,  Compt.Dec 333.335,34^,343 

I^aii;;fnnl\s  case, '2  Lawr.,  Compt.Dec 404 

MarwliaTs  Sunday  Per  Diem  case,  5  Lawr.,  Compt.  Dec 500,504 


Index  to  Dedaions.  527 


m — Conti  lined. 

Affirmed — Continued. 

Per  Diem  case,  1  Lawr.,  Compt.  Dec a25,500,SV04 

Rbeem'ci  case,  .3  Lawr.,  Compt.Dec 240,241,242 

Sister  Elizabeth^B  caae,  2  Lawr.,  Compt.  Dec :iU2 

Special  Deputy  Marshal's  case,  4  Lawr.,  Compt.  Dec 473, 474 

Sobp<pna  case,  2  Lawr.,  Compt.  Deo 298,3id9,302 

Sunday  Per  Diem  case,  5  Lawr.,  Compt.  Dec 500, 502, 504 

United  States  r.  Ralston.  17  Fed.  Rep.  S.  C,  4  Lawr.,  Compt.  Dec 298, 300 

Conbiderkd: 

Converse  P.  United  States,  21  How 240.241,242 

Davis's  case,  17Ct.Cl .• 17,18 

State,  &c.,  r.  Tool,  4  Ohio  St 47b,484,4tt5 

Unitecl  States  r.  Flanders,  Ac,  112  U.S 478,481 

United  States  r.  Morse,  3  Story 240,244,258.261 

Distinguished  : 

Converse  v.  United  Sts^tes,  21  How 373 

Safford  &  Co.'s  case,  1  Lawr.,  Compt.  Dec 290 

United  States  r.  Brindle,  110  U.  S 373 

United  States  V.  Edwanls  «t  al.,  1  McLean 100,104 

United  States  r.  McCarty,  1  McLean 100,103 

United  States  r.  PearceeiaZ.,  2  Sumn 100,103,104 

Explained  : 

Connolly's  case,  4  Lawr.,  Compt.  Deo 138, 140,141 

Direct- tax  case  (second)  5  Lawr.,  Compt.  Deo 447 

Keasby's  case,  1  Lawr.,  Compt.  Dec 138,140 

Leake's  case,  2  Lawr.,  Compt.  Dec  138, 140 

FOLLOWXD : 

Bailey  r.  United  States,  109  U.  8  114,115 

Bliss's  case,  5  Lawr.,  Compt.  Dec 55, 58 

Bnndy's  case,  1  Lawr.,  Compt.  Dec 30,31 

Claims-Assignment  case,  3  Lawr.,  Compt.  Deo 106 

Coyle's  case,  5  Lawr.,  Compt.  Deo 58 

Hq^tr.  United  States,  10  How  100,105 

McKnight  r.  United  States,  98  U.  S 408,411 

Sister  Elizabeth's  case,  2  Lawr.,  Compt.  Deo 302 

Taylor's  case,  104  U.  S.,  interpreted  and  followed 447,457,458,459  note. 

United  States  ff.  Wendell  e*  ol.,  2  CliflF 100,104 

OVERBULED : 

Brooke's  case,  12  Op.,  Att.  Gen 107,110,111,115 

Jordan's  case,  19  Ct.  CI 333,335 

Simons'  case,  19  Ct.  CI.,  considered,  interpreted,  and  in  part  over- 
ruled   447, 459-462  and  note,  469-472,  noU, 

United  States  v.  James '. 19t 

Charges  d'AHairea.    (Set  Consular  officers.) 
Chattels. 

Abmort  v.  Delamiris  : 

1  Str.,505,  con«dere<l 202-20S 

Chose  in  action  :  4 

Finder  cannot  demand  payment  of — ;  is  governed  by  mle  similar  to 
that  stated  below  (m0 Movables,  jNwO 200,20B 

COPTRIOHTS: 

Are  a  species  of  incorporeal  chattels,  secured  by  acts  of  Congress  for 

the  protection  of  printed  works 426 

Dibtrainable  : 

By  collector  for  internal  revenue  taxes.    Prooeedinga  thereon 
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Chattels — Con  tin  ued. 

Finder  of  — :  {See  Movables,  post.) 

INCORPORKAL  — : 

Copyrights  and  common  law  rights  of  author  in  his  manuscripts 

are  — 425 

Lbttkrs : 

Author  of  private  —  has  a  right  of  property  in  —  and  the  person  to 
whom  they  are  addressed  has  but  a  limited  right  or  special  prop- 
erty in  them  as  a  trustee  or  bailee  for  particular  purposes  (c.  y., 

for  protection  of  his  character,  &c. ) 4^,  note. 

Lost  — : 

Rule  laid  down  by  Armory  v.  Delamirie,  1  Str.,  505,  considereil  (««, 

also,  Movables,  post) 202-206 

Manuscripts  : 

At  common  law,  an  author  has  absolute  property  in  his  work  before 
publication.     A  salaried  officer  is  not  prohibited  from  selling  his 

—  works  to  United  States  when  there  are  (1)  some  otficer  or  agent 
authorized  to  purchase  and  (2)  an  appropriation  available  for  the 
purpose.  Act,  July  7,  1884  (23  Stat.  175)  is  not  such  an  appro- 
priation   423,425-428 

Movables  : 

Found  on  the  surface  of  the  earth,  unclaimed  by  any  owner  belong 
to  first  occupant  unless,  at  common  law,  they  fall  within  the  de- 
scription of  waifs,  hid<len  treasure,  goods  derelict  at  sea,  estrays 
or  wrecks.  Finder  acquires  by  occupancy  a  right  which  he  may 
assert  by  action  against  anybody  except  the  owner.     Discussion 

of  subject  at  large 201-2t6 

Nbgotiable  SECrUITIES: 

Extent  to  which  lost  —  are  governed  by  rule  in  Armory  v  Delamirie, 

considered 202-*.Wi 

Sales  of  — : 

Marshal  executes  i>roper  writ  of  sale  and  publishes  notice  of  sale  in 

—  on  judgments  in  favor  of  United  States.  —  may  be  made  af- 
ter distraint  by  collector  of  internal  revenue 384, 38& 

Tangibilitikh.    {iSee  Movables,  supra.) 
{See  Sales.) 
Chock. 

Collection  of  — : 

Disbin>siiig  oHicers  check  may  V>e  indorsed  and  collected  by  financial 
oflicer  of  a  corporation,  without  regard  to  date  of  latter s  ap- 
I>oinrnient 133,135 

E VIDENCK   ok  claim I'M 

Indorsement  of  — : 

Disbursing  oflicer's  —  cannot  be  indorsed,  under  a  power  of  attorney, 

when.     Rule  governs  corporations  fis  well  as  natural  persons 133, 

134,136 

Disbursing  olbcer's  —  may  be  indorsed  and  collected  by  Unancial  of- 
licer  of  a  corporation,  without  regard  to  date  of  latter's  appoint- 
men  t 133,  L^ 

Disbursing  otticer's  — ,  not  origfnally  paj'able  to  maker  of  a  power  of 
attorney  and  already  indorsed  by  payee,  may  be  indorsed  under 

a  power  of  attorney,  which  may  be  executed  at  any  time 133, 13o 

Not  cukrency,  when  : 

Disbursing  ollicer's  check  is  not  to  be  currency  or  a  medium  of  ex- 

cliang<',  but  in  practice  it  is  payable  to  order 134 
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Check — Con  tin  aed. 
Patex  of  — : 

May  pertanally  \ndoT9e  —  drown  in  his  favor,  on  claim  against  United 

States,  by  disbursing  officer.    Exception  to  Rev.  Stat.,  sec.  3477.         134 
Clioae  in  aotioii.    {See  Chattklb.) 
Claim  agent.    (See  AiTORinET  at  law.) 
Clalmanta. 

Advxrsb  — : 

May  be  required,  either  (1)  by  agreement  or  (2)  by  proper  legal  pro- 
ceedings, to  determine  which  shall  receive  payment 497, 499 

Conditions  frbckdent: 

He  is  excosed  performance  of  — ,  which  he  has  agreed  and  failed  to 
perform,  when  failure  caused  by  other  contracting  party'n  fault, 

or  by  release  by  him 84 

ESTOPPKLOF — : 

Cannot  assert  invalidity  of  his  own  power  of  attorney,  afterpayment 
made  thereon,  even  though  such  power  do  violate  the  law.    (Rev. 

SUt.,  sec.  3477) 117,128,129 

Gratuity  : 

Claknant  of  — ,  under  a  statute,  is  held  to  a  stricter  performance  of 

condi  tions  precedent  than  one  with  right  quid  pro  qito 84 

LSOAL  RKPRKSENTATIVKS  OF  — : 

Payment  of  claim  against  United  States  must  be  made  to  them,  to  be 
administered  as  assets  of  the  estate,  even  though  a  re-appropri- 
ation act  should  name  the  widow  as  the  person  to  be  paid.  Rea- 
sons for  rule  497,496,499 

Patmsnt  TO  — : 

Adverse  claimants  may  be  required,  either  (1)  by  agreement  or  (2)  by 

proper  legal  proceedings,  to  determine  which  shall  receive  — .. .  497,499 
Pbbformance  kxcused,  whbn  : 

He  is  excused  performance  of  conditions  precedent  which  he  agreed 
but  failed  to  perform,  when  such  failure  to  perform  was  caused 

by  other  contracting  party's  fault,  or  was  released  by  him 84 

Widow  of  deceased  — : 

Not  entitled  to  payment  of  claim,  though  mentioned  by  name  in  are- 
appropriation  act,  but  payment  must  be  made  to  legal  represen- 
tatives as  assets  of  estate  to  be  administered  by  them.    Reasons 

for  rule- 497,498,499 

(See  Accounts;  Aixowances;  Claims;  Compensation;  Di-. 
RBCT  tax;  -Drawbacks;  Mileage;  Per  diem;  Rebate; 

United  States.) 
CUdma. 

AxL  against  United  States  : 

Governed  by  Rev.  Stat.,  sec.  3477 177,188 

AlXOWANCE  OF  — : 

By  Commissioner,  prima  facie  evidence  of  right  to  payment,  subject 

to  review  of  accounting  officers 21 

District  attorney's  —  under  Rev.  Stat.,  sec.  838,  not  allowed,  except 
after  being  first  approved  by  l^cretary  of  Treasury  ''  on  certifi- 
cate of  proper  Judge" 138,141,142 

(See  Accounting  officers,  subtitle  Power$.) 
Assignment  of  — : 

Claims  against  United  States  assignable  to  the  extent  of  allowing 
payee  to  pereonally  indorse  checks  drawn  in  his  favor  by  disburs- 
ing officer.    An  exception  to  Rev.  Stat.,  sec.  3477 134 

34  DEC,  VOL  5 
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Pftfa. 

Claims — Continued. 

Assignment  op— Continued. 

Claims  against  United  States  cannot,  as  a  general  rale,  be  assigned.  114, naff. 
Non-negotiable  claims  against  United  States  generally  void,  if  as- 
signed    73 

Non-negotiable  claims  not  assignable  at  common  law 73 

Attachment: 

Cannot  reach  claim  against  United  States 1^4,185 

Classes  of  — Ill  note. 

Definiton  of  — : 

In  Dowell  v.  Cardwell,  4  Sawyer,  228-9,  erroneous.     (See  Claims- 
Assignment  case,  3  Lawr.,  Compt.  Dec,  19,  for  correct — ) 110,  note,  129 

DiNGLEY  ACT—.     (See  Refund,  post, ) 
Disallowance  of  — : 

District  attorney's  claim  for  compensation  for  inquiry  and  examina- 
tion (to  dctt'Tmine  whether  there  should  be  prosecution  in  cases 

reported  by  internal  revenue  collector)  will  not  be  allowed 13S 

District  attorney's  claim  under  Rev.  Stat.,  sec.  838,  will  be  disallowed, 
unless  approved  by  Secretary  of  Treasury  **  on  certificate  of  proper 

judge" 138,141,142 

Fraud  on  a  statute,  a  ground  for  —  based  on  such  fraud 335,327 

Distinguished  from  accounts 110,111,  note. 

Equitable  — : 

Are  not  generally  recognized  by  accounting  officers 59 

Estoppel  of  — : 

Legal  owner  of  claim  against  United  States  may,  in  certain  cases,  be 

estopped  from  asserting  it  against  the  United  States 106,  U^ 

Execution  : 

Will  not  issue  against  —  against  United  States 1^4,165 

Friendly  Indian  — : 

United  States  must  pay  —  under  Rev.  Stat.,  sec.  2155,  but,  as  no  ap- 
X)ropriation  is  created  by  that  section,  estimates  must  be  made  to 

Congress  for  needful  appropriation.     How  submitted 487, 488 

Fraud: 

On  a  statute  will  cause  rejection  of  —  based  on  such  fraud 325,327 

Garnishment: 

Cannot  reach  claim  against  United  States 184,  ISS 

Incident  to  title: 

Do  not  patiH  unless  valid  title  passes 73 

Interest  on  — : 

Not  paid  by  United  States  except  in  exceptional  cases  or  on  express 

statute  (e.  g.  on  public  loans) 493 

Judgment  against  United  States: 

Is  a  claim  under  Rev.  Stat.,  sec.  3477 115 

Jurisdiction  over  — : 

Not  lost  by  accounting  oillcers  because  there  is  no  appropriation  for 

payment 487, 4S6 

Special  statutory  and  limited,  where  an  officer  is  imperatively  re- 
quired to  lind  any  fact  before  passing  claim,  and  facts  giving  him 
jurisdiction  must  aflirmatively  appear  to  proper  accounting  offi- 
cers for  thoir  iinal  action,  or  his  action  will  be  deemed  void 13,21 

Legal  title  to  — : 

Only,  rcco«rniztHl  by  accounting  officers,  in  claims  against  United 

8tate8(e.^.  judgiueuts  of  Court  of  Claims  against  United  States).  106, 1«17 
Levy  : 

Cannot  reach  a  claim 1?0 
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dalma — Conti  nued. 
Patbiknt  of  — : 

Most  be  madc{daring' fiscal  year  they  aocraed  or  daring  two  fiscal  years 
thereafter,  if  —  is  made  from  an  anuaal  or  permanent  annual 

appropriation  (act  Jane  20,  1874,  18  Stat.,  110,  sec.  5) 447,454,455 

Warrant  for  —  cannot  be  drawn  by  Secretary  of  Treasnry  unless 

there  is  an  appropriation 468 

When  no  appropriation  is  available  for — ,  they  may,  in  certain  cases, 
be  allowed  by  accounting  officers  and  reported  to  the  Secretary 

of  the  Treasury,  to  be  laid  by  him  before  Congress 447,468-464 

(5m  Fbiendlt  Indian,  aupra;  Rkfund,  poBt,) 

PXNSION  — : 

Improper  practices  in  regard  to  —  investigated  by  Commissioner  of 

Pensions,  reviewed  by  Secretary  of  Interior.    Order  governing..  34,iiol0. 
Proof  of  — :    {See  Ybrification,  poet ) 

fiSFUND  — : 

Tax'purchaser's  claim  to  refund  of  pnrchase-money  for  invalid  tax- 
title,  must  be  sustained  by  judgment  of  eviction  of  United  States 
court • 72 

While  United  States  are  not  generally  liable  for  moneys  tortiously 
or  unlawfully  collected  by  officer,  — under  Dingley  act  (23  Stat., 
53,  sec.  26)  are  paid,  whether  such  moneys  have  been  paid  into 
Treasury  or  not,  out  of  permanent  specific  appropriation  provided 

by  that  act 444,445 

Bbjbction  ovl  — : 

Fraud  on  a  statute  a  ground  for  —  based  on  such  fraud  (eee,  aleo, 

Disallowance, tfupra)  385,327 

BUNNINO  WITH  LAND  : 

How  they  pass.    Illustrations 73 

Skt-off  : 

Accounting  officers  may  make  —  of  indebtedness  of  claimant  to 
UnitedTScates  againstjsums  due  him  from  United  States.  Author- 
ity exists  by  u*»age,  statute,  and  decision  of  Supreme  Court 96,408, 

411,412 
Verification  of  — : 

In  claims  by  (1)  law,  (2)  regulation,  (3)  usage,  or  (4)  requirement  of 
a^comptroUer,  to  be  verified  by  claimant ;  a  voucher  is  a  verified 

claim  against  United  States  and  an  acquittance  thereon 350, 354 

Witnesses  may  be  examined  by  —  officer  of  Department  of  Justice, 

giuvTtf 44 

(^00  Contracts^;  District  of  Columbia;  Direct  tax;  Draw- 
back; Evidence;  Rebate;  United  States.) 
Clerks.    (See  Accounting  officers;  Courts,  subtitle  Clerk;  Disbursing 

officers;  Employes;   House  of  REPfgcsBNTATiVES,  sub- 
titles Clerk f  Gierke  ofoommiiteee;  Officers.) 
Colleotion.    ( See  Construction.  ) 

CoUeotorJof  Internal  Revenue.    (See  Internal  Revenue . ) 
Commlesionera  of  Cironlt  Courta : 

Acts  Relating  to  — 359,  noU. 

Cases  Relating  to'— 359,  note. 

Compensation  of  — : 

Entitled  to  per  diem  for  hearing  and  deciding  on  criminal  charges, 
but  not  where  there,  is  uo  bearing  and  deciding  but  only  a  con- 
tinuance    4^5 

Fees  of 350,353,360,361 
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CommlsaionerB  of  Circuit  Courts — Continned. 
Compensation  of — Continned. 

May  charge  feee  for  order  to  marshal  to  pay  witneaaes  before  them.SSS, 

DlSABILITIBS  OF  — : 

An  oath  administered  by  —  not  authorized,  is  a  nullity 356 

Cannot  appoint  a  special  deputy  marshal  or  other  person  to  serre  a 
warrant  of  arrest  or  other  criminal  process.    Exception,  in  cases 

under  Rev.  Stat.,  sec.  1984 - 473,474 

Cannot  render  judgment  on  a  recognizance ..         Sas 

Becognizance  for  witness's  appearance  to  adjonmed  hearing  of  a  crim- 
inal charge  cannot  be  taken  by 281y284,2aS,;fe)6 

Examination  of  criminal  charge  before  — : 

Cannot  be  made  by  district  attorney  when  hearing  is  adjourned  from 

one  to  a  later  day  and  nothing  further  is  done 475,478 

Fees  of  — : 

(560  Compensation,  9upra.) 360-361 

Jurisdiction  of  — : 

Limited  to  specially  conferred  powers  and  their  incidents 884 

{8e$,  also,  Disabiuties,  9upra;  Powers,  |>o«f.) 
Oath: 

Administered  by  —  not  authorized,  is  a  nullity 3S6 

Per  diem.    {See  Compensation,  supra.) 
Powers  of  — : 

Authority  to  administer  oaths  or  certify  affidavits  iu  support  of  claims 
is  not  expressly  nor  impliedly  given  by  statute,  nor  by  regulation. 
But  such  authority  exists  without  express  regulation,  by  usage, 

which  is  national  executive  common  law 350, 355, 356, 357-359, 361 

Incidental  powers,  necessary  to  carry  into  e£fect  powers  expresdy 

conferred,  are  likewise  conferred  on  them 357 

May  take  affidavits 360 

Over  offenders  and  witnesses %3 

Recognizances,  which  can  be  taken  by  them  and  how  taken Sd3 

Strictly  construed 

SubpoBna  may  be  issued  by  —  and  enforced  by  attachment 

{See,  aleo,  Jurisdiction;  Disabilitibs,  eupra.) 
Commissioners  of  Distilot  of  Columbia.    (See  District  of  Columbia.) 

Commlssioiier  of  Internal  Revenue. 
Duties  of  — : 

,  Must  examine  direct-tax  claims 466 

Powers  of  — : 

Construction  of  statute  by  him  as  to  wholesale  or  retail  dealers  will 

be  followed 197 

BuuNGS  of  — : 

As  to  sales  which  may  or  may  not  be  made  by  a  retail,  without  ren- 
dering him  a  wholesale,  dealer 191*193 

(iS^ Claims;  Drawback;  Sales.) 
Commissioner  of  Pensions. 
Duties  of  — : 

Investigates  charges  against  attomeys-at-law  for  improper  practices 

in  pension  claims 31,  iMie. 

Common  Law. 
Adapts  itself  : 

To  circumstances ;  statutes  do  not 500,504 

•   Does  not  require  : 

The  performance  of  impossible,  vain,  or  useless  things 74 
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Common  La^i^— Con  tinned. 
National  Executivk  — : 

A  system  of  constant  development,  but  frequently  different  Irom  tbe 
common  law  of  the  coarts.    The  rnlea  of  law  applicable  to  private 

persons  are  not  necessarily  adapted  to  the  Government 199, 200 

Repeal  of  — : 

Not  operative  beyond  the  clear  meaning  of  the  repealing  words  of  a 

statute,  since  no  —  is  effected  by  implication 3SS 

Commutation. 
Stationkrt  — : 

Representative  may  require  payment  of  —  in  full  at  any  time 
during  session  of  Congress.  Amount,  $125  per  session.  Right  to 
—  arises  when  session  commences  and  there  are  no  fractions  of 

a  session,  so  far  as  it  is  concerned 96,99 

Conipanaatlon. 

Allowance  of  — : 

Days' compensation  allowed  under  rule:  *' Law  recognizes  no  frac- 
tions of  a  day" 338 

Grounds  for  claims  of  compensation  are  (1)  acceptance  of  services  by 

United  States  and  (2)  express  statute  giving  it 481 

Amount  OF  — : 

Data  for  computing  —  for  fractional  part  of  year 100 

When  fixed  by  statute,  cannot  be  made  more  or  less  by  accounting 

officers 500,601 

Attaches  to  the  office  : 

Not  to  the  individual.    Not  affected  by  date  of  beginning  service  ...  100, 105 
Common  law  rules: 

As  to  compensation  of  public  officers 857 

Computation  of  — : 

Modes  of  —  of  officers  and  employes  of  United  States,  time  rule,  and 

regulations 342, 343, 345-347,  and  note,  348,  iMte,  349 

Disallowance  of  — : 

Arrests  made  by  private  persons  not  compensated  except  where 

statute  authorizes  payment 473,474 

De  faeto  officers  not  generally  entitled  to  compensation  unless  by 
force  of  express  statute  and  in  exceptional  cases.  They  must 
show  such  statutes.    Mere  ambiguous  language  will  not  do.    It 

must  be  clearly  allowed 333, 478 

Extra  services,  rendered  l»eyond  office  hours  do  not  entitle  one  to 

additional  compensation 373 

Officer  cannot  be  paid  beyond  his  regular  salary  for  discharging  the 
duties  of  his  office  or  duties  connected  therewith,  in  the  line  of, 
or  incidental  to  his  office 240,  *<M2, 243, 844,  i^ 


Acts,  decisions,  and  opinions  relating  to  —  reviewed 248, 855 

Not  allowed  an  officer  unless  (1)  anthorized  by  law  and  (2)  the  ap- 
propriation explicitly  states  it  is  for  additional  pay 378,373 

Not  allowed  for  extra  expenses  or  services,  though  the  latter  are  ren- 
dered beyond  office  hours 179, 373 

(See  Employes,  subtitle  Capttol  Police;  House  of  Kepresrnta- 
TIVK8,  subtitle   Gierke  of  commitlees;  Treasury  Department, 
snbtitle  DUburnng  clerks.) 
Not  a  necessary  incident  of  employment: 

Unless  expressly  or  impliedly  authorized  by  statute 41 
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Pace. 
Compensatioii— Contiuaed. 

Not  lost,  when  : 

By  an  officer  who  ia  commissioned  and  Bwom,  becaase  there  is  a  Ta- 
cancy  in  office  of  solicitor  or  unreasonable  delay  in  api>roYlrig  a 

sufficient  bond  duly  filed 476, 483, 484, 4e6 

Payment  ok—  : 

Cannot  be  made  unless  service  be  required,  and  remuneration  be  fixed 

by  law  (see,  alsOf  Pko  rata,  post) 278, 279, 373 

Pro  rata: 

To  officers  who,  entitled  to  yearly  compensation,  are  superseded 
during  the  year.  The  contrary  rule  changed  by  statute  and  de- 
cisions   100,104 

Revised  Statutes,  sec.  1765 : 

Applies  to  otlicer.s  aud  official  services  as  well  as  to  employes  and  un- 

oflicial  services 373 

Retroactive—: 

May  be  given  by  express  act  of  Congress,  back  to  date  of  nomination 

of  au  officer - 376 

Right  to  — : 

Cannot  bo  created  by  a  regulation - 379 

Property  wliit^h,  nndor  the  Constitution,  can  be  divested  only  by 

"due  process  of  law,"  and,  therefore,  not  by  Congress 330-3:J2 

Salary  tables  : 

Title  of  — ,  regulation  ]>rescril)ed,  and  notice 347,  not(. 

Set-off: 

Accounting  olVKcrs  nj5il<o  —  against  claim  for  compensation,  when 

claiiiinnt  is  indebted  to  United  States. 40rMll,41- 

Special  cask: 

Collei'tor  of  internal  revenue  allowed  compensation  in  — (Burdette's 

case) 47f»,  47S-4?^ 

Statutohy : 

When  —  is  fixed  in  amount,  aceounting  officers  cannot  stipulate  for 

]>Mynienl  of  more  or  less  than  the  amonnt  prescribed ;>«>}.  .Vtl 

Time  of  nKdiNNiNu: 

After  oatli  of  olHee  is  taken 377, 37l> 

Cannot  lie  prcserihed  l)y  n'^^ulation  of  an  Executive  D«'partnient,  in 
cases  wliere  a  salary  is  fixeil  in  amount  by  act  of  Coni^nss  for  a 
speeified  oilicer,  unless  sonic  statute?  clearly  gives  the  Department 
authoril  V  to  do  so •>74 

(^'«r  ADA'EIlTL'^INi;:  A  ITOIJNF.V  AT  LAW:  CoMMISSIONF.KS  OF  flK- 

criT  coriJis  :  (.'onstiuction,  subtitles  Vompvuhat'ton,  I'tf*; 

C'ONMLAH    OFFICFIIS  ;    CONSULS  ;    CoNTUACTOR  ;     Coi'RTS, 

sulititlrs  Clirk.   Crier:    Dki'I'TY  marshals;    Diplomatic 

01IJCFI5S,  subtitle  Stirtlcinj  of  Jcfiniion ;  Dl^^trict  attor- 

nf,y;  IMSTKICT  OF  CoLFMlHA,  Subtitles  Mart-hal,  Covers: 

Kmplmyks;    Fki:s;    Indians;    Internal   revknfe,   hu1>- 

tities    A[i(nt,   Collector;    Legation,   snbtith*    Intfrjnttir»: 

Ma  USUAL  ;  National  rank  ;  Officers  ;  Per  dikm  ;  Phes- 

iDi.NT ;  AViTNi:ssi:s.) 
Comptroller. 

Decision  f.y — : 

Final  ami  conclusive  ou  all  executive  branches  of  United  States  Got- 

erniueut  {c  g.,  Eight-Hour  Law  decisiou) 142, 147,41'2 

Duties  of^  : 

Balance  on  jn«lgiuent  against  United  States,  in  Court  of  Claims,  must 

be  certitied  by  — ,  in  favor  of  judgment  creditor 11^ 
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Comptroller— Con  ti  naed. 

JUHISDICTTION  OF—: 

Is  final  judge  of  law  and  facts  in  claims  against  United  States.  Ex- 
ceptions to  this  rule  exist  only  by  clear  statutory  words.  Ex- 
ceptions.   In  cases  of  doubt,  the  general  rule  prevails 13,  SO 

Not  lost  because  there  is  no  appropriation  for  payment  of  claim  ....  487, 468 
OpiinoN  OF  Attornrt-Gbnerax  : 

Not  binding  on  Comptroller 142,147 

(See  AccouNTiMO  officers;  Executive  officers;  First  Comp- 
troller; Second  Comptroller.) 
ConditioiiB. 
Precedent : 

Performance  by  claimant  excused,  when 84 

Confliot  of  la^vFo. 
Assets: 

Subsequently  discovered,  how  administered.    {See  Lex  domiciui. 
State  statutes: 

Cannot  control  an  express  law  of  Congress  in  relation  to  proceed- 
ings in  Federal  courts.  Rev.  Stat.,  sec.  1014,  refers  to  process  and 
procedure  not  expresnly  regulated  by  Federal  Htatutes.  But  Con- 
gress has  adopted  State  laws  as  to  proceedings  in  Federal  courts, 

whore  not  repugnant  to  acts 382,  :i85, 429, 436, 437 

Congress. 

Construction  by  — : 

Appropriation  acts  construed  by  Congrerti.     Illustrations 10, 11 

Disabilities  of  — : 

Cannot  divest  a  property  right  by  act  (e.  g.,  right  of  legal  representa- 
tive to  asHCts  of  doccdt'iit)  497-499 

Permanent  sppxific  appropriation  of  —  : 

Beyond  control  of,  except  through  a  repealing  act 10 

Powers  of—: 

Course  of  diMtrlbution  of  money  received  from  Government  under 

Unitod  States  law,  rnay  bo  proHpectively  pro«oribod  by  Congress.  157, 159 
Employ^  of,  may  be  ccmtinued  in  office  by  act  of  Congress  after  the 

appointing  Congress  lias  expired 4 

Employ<5  of  previous  Congress  removable  by  subsequent  one 4,6,7 

Has  adopted  State  laws  in  some  respects  as  to  proceedings  of  Fed- 

erol  courts 382, 385 

May  enact  retroactive  statute  expressly  giving  an  oflicer  compensa- 
tion back  of  the  time  he  takes  the  oath  of  tiflice  to  the  date  of 

his  nomination,  but  has  not  done  so  as  to  consuls 376 

May  prescribe  to  whom  payment  of  surplus  of  direct  tax  shall  be 

ma<le,  after  decease  of  original  claimant 157,159,160,161 

May  require  additional  duties  of  officer,  not  inconsistent  with  his 
office  as  legislative,  exc'cutive,  or  judicial  in  character,  and  with- 
out compensotion  unless  expressly  or  impliedly  allowed 370,379 

Offices  (other  than  under  Rev.  Stat.,  sec.  5i^)  may  be  created  and 

filled  by  each  House 6 

(See  House  of  Repkkskxtatives.) 
Considemtioii. 
Valuable—: 

A  necessary  element  to  a  drawback  {8ee  Contract,  subtitles,  ^Mt- 

hiUties,  Expectancies) ^ 14 

CoiiJrtitation. 

Amendments,  Art.  V 66,332,333 


• 
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ConBtltution— Continued. 

Article  I,  sec.  1 159 

Article  I,  sec.  2,  par.  5 4,5,6,400 

Article  I,  sec.  8,  par.  17 155, 227,  "223 

Article  I,  sec.  8,  par.  18 159 

Article  I,  sec.  9,  par.  3 332 

Article  I,  sec.  9,  par.  7 85,365 

Article  I,  sec.  9,  par.  8 156 

Article  VI,  par.  3 376,481 

CoiiBtmctioii. 

Absence  of  employes  : 

Act,  22  Stat.  563,  sec.  4;  and  Rev.  Stat.,  sec.  850 34-3!' 

Absolute  statutes  : 

When.     No  j^eueral  rule.     Legislature's  intent  gathered  from  whole 

scope  of  statute -- 2? 

Absurd  coNSECiUEXCES : 

To  be  avoided,  if  practicable,  by  construction 37,327,421,499 

Abuses  : 

Should  be  prevented  by  construction,  when  it  can  be  done  consist-ently 

with  words  of  a  statute 246 

Accounting  officers  : 

Laws  governing  — ,  not  changed  by  act  June  20,  1874  (18  Stat.,  90)  -      68,91 
Act: 

History  of  sec.  3,18  Stat.,  109.     It  is  strictly  construed. 38, 41, 42,  43,48,  iwfe.  52 
Of  June  8, 1872  ( 17  Stat.,  330,  sec.  1),  considered  with  and  distinguished 

from  act  of  August  5,  1861  (12  Stat.,  304,  sec.  36) 158,  mU. 

(See  Appropriations,  |>o«t,  and  separate  title,  Act.) 
Adjournment  : 

Not  an  examination,  nor  does  it  afford  an  opportunity  for  any 476 

Advertising.    {See  Publication,  po9t) 
All  claims: 

These  words  confer  legale  not  equitable,  jurisdiction 67 

Ambiguous  statutes: 

Are  not  declared  void  because  of  ambiguity,  if  susceptible  of  con- 
struction   315,324 

Exceptions  to  general  rule  cannot  arise  from  — 478 

Appropriations  : 

Act  July  7,  1884  (23  Stat.,  254,  sec.  2)  construed 447,4e2-4*>4 

Acts  construed  by  Cougress.     Illustrations 10, 11 

Acts  March  3,  1879,  June  4,  1880,  March  3,  1881,  July  1,  1882,  March 

3,  18S:i,  Juuo  4,  1880,  June  20,  1874,  June  23,  1874,  considered..       ^12 
Character  of  —  ascertainable  from  others  in  same  act.     Reasons  of 

rule,  aud  illustration 11,12 

Cover! ng-in  provision,  with  exceptions,  in  act  June  20, 1874, 18  Stat., 

110 4^0 

Direct-tax  8uri)lu8  —  act.  Construction  of  —  not  affected  by  the 
fact  that  it  was  made  upon  estimates  submitted  to  Congrew 
based  on  sales  to  ])rivate  purchasers  only.  The  intent  of  Con- 
gress is  to  be  aseertained  from  the  words  of  the  statute  and  the 

apiiroved  rulesof  eonstructiou 4^^,492,4?^ 

Direct-tax  surplus  —  act  (Mar.  3,  1883,  22  Stat.,  582,  595)  is  not  an 
annual,  but  penuanent  s}»eeific  —  and,  being  remedial,  is  liberally 

construed 45^ 

^*  Expenses  of  suits  in  wbieh  United  States  are  interested"  (sundry 

civil  —  act,  March  3,  1883,22  Stat.,  603,630) 422,423 
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Coiifltniotlon — Continued. 

Appropriations— Con  ti  nned . 

Generally  confined  to  Bpecific  Bum  named,  bnt  intent  of  Congress  must 

prevail.    Illustration  of  qualification 335 

Rnle  as  to  whether  annual  or  permanent  fpeci/lo— when  act's  words  are 

doubtful 7,10 

Treasury  Department  construes  act  August  15, 1876  (19  Stat.,  208,  sec. 
4)  Rev.  Stat.,  sees.  2093,  2094,  and  treaties  with  Otoe  and  Mis- 
Bouria  Indians,  March  15  and  December  9, 1854  (10  Stat.,  1038  and 
1130)  to  make  —  to  pay  interest  on  net  proceeds  of  sales  of 

lands 493,495-497 

When  words  of  act  are  doubtful,  rule  of  construction 7, 10 

(See,  also,  Pbrmanknt  annual  appropriation,  poet,  and  separ- 
ate title  Appropriations.) 
Arqumsntum  ab  inconvknirnti  : 

CaiTies  persuasive  weight 37 

Attorney  or  counsellorat-law: 

These  wordH  clearly  include  diHtrict  attorneys 44,45 

Authority  granted  by  statute: 

A  statute  recognizing  authority  or  a  right  is  generally  a  grant  of 
such  authority  or  right  (even  where  Congress  erroneously  be* 
lieved  said  authority  had  been  previously  granted)  if  a  declara- 
tion of  the  legislative  will 36,41,42 

Beneficial  statutes: 

Liberally  construed 301 

By  executive  officers  : 

As  a  general  rnle,  courts  adopt  the  construction  placed  —  on  statutes, 
when  such  officers  are  charged  with  the  duty  of  executing  them, 
especially  when  snoh  construction  has  been  acted  upon  for  a  con- 
siderable time  by  such  officers 189,193,194 

Bond: 

Bequirement  of —  by  statute,  a  mandatory  provision 482 

Statutes  requiring  —  are  directory,  according  to  Brandt;  qnalifica- 

tions  of  principle 486 

Case: 

In  Rev.  Stat.,  sec.  824,  and  its  general  meaning 272, 273 

Cases  within  the  spirit  but  not  the  letter  of  a  statute  : 

Are  governed  by  it;  cases  within  the  letter  bnt  not  the  spirit  are 

not 59,72,281 

Change  of  —  should  be  prospective,  when  : 

Affecting  an  officer  who  has  (1)  paid  ont  moneys  or  (2)  rendered  serv- 
ices for  compensation,  on  faith  of  past  nsage;  with  the  limita- 
tion: that,  where  services  are  required  by  law,  the  rule  does  not 
apply,  and  the  erroneou  ussage  should  be  reversed  retroactively 

as  well  as  prospectively 326, 328 

Circumstances  : 

Common  law  adapts  itself  to  —  but  statutes  do  not 500, 504 

Claims.    {See  All  claims,  enpra.) 
Clause  : 

Effect  must  be  given,  if  practicable,  to  every  word  and  —  of  a  stat- 

*     nte,  leaving  no  useless  words 161,241,252,344,373 

Clerk  of  Committee  : 

Acts,  March  3,  1883  (22  Stat.,  536)  and  Jnly  7,  1884  (23  Stat.,  226), 
entitle  clerks  of  committees  to  one  month's  extra  pay  (see,  also^ 
Compensation,  pcwt) 396,399-400 
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Constmotioii— Continued. 
Collect : 

Construed  in  a  statntei  and  a  will 427,  note. 

Collection  : 

Definition  of  —  and  "  collect " 427,  and  «o(e. 

Collection  of  statistics  : 

Does  not  include  purchase  of  manuscript  collection  of  statistics  under 

act  July  7,  1884,  23  Stat.,  175  {see,  aUo,  Statistics,  i>o«t) 423,426-4^' 

Common  law  : 

Adapts  itself  to  circumstances,  but  statutes  do  not.i 500,504 

Commutation  : 

No  fraction  of  a  session  of  Congress  for  — 99 

Compensation  : 

Where  there  is  authority  to  employ,  a  statute  giving  —  will  be  con- 
strued reasonably  so  as  to  authorize  payment.   Reason  for  rule.  41 

Computation  of  time.    {See  Time,  post.) 
Conditions  : 

Perl'onnancc  of  —  dispensed  with  where  (1)  impossible,  and  (2)  not 

—  precedent  to  exercise  of  jurisdiction 421 

Congrkssional  Record: 

May  bn  looked  to  in  conKtrulnj^  statutes 187,  noit 

Constitution  : 

Where  there  siro  two  coustructions  possible,  one  harmonious  and  the 

other  repugnant  to  — ,  the  first  must  prevail 499 

Contingent  expkxsks,  foukign  missions  : 

Wh«*i\'  fouiMl,  and  meaning  of 2S7.2t'3 

Contracts : 

Are  construed  to  ai)ply  only  to  existing  ri^jjlits,  not  to  possibilities  nor 
rights  which  have  no  legal  existence  and  can  have  none  except 

by  suhsiMiucnt  law 117, 132,133 

Costs  : 

Statutes  giving  —  or  fVcs  as  —  are  strictly  construed,  because  in  dero- 
gation of  coniinou  law 255, 257, 302 

Court  not  of  imx'oud  : 

power  (M)nlVrn'(l  on  —  to  take  recognizance  must  be  strictly  con- 
strued   2S4,2^5 

Courts: 

As  a  general  rule  —  adopt  the  constrJiction  placed  on  statutes  by 
(\\-ecntive  olVKcrs  char-ed  with  thednty  of  executing  therii,  es|>e- 
cially  wlien  such  construction  has  been  acted  U])on  for  a  consid- 

enihle,  time  by  such  otliecrs l!^,r.*3.19i 

Interpret,  legislatures  enact  the  law.     Judge  Thompson's  beautiful 

ruU;  (jnotcMl 49,50 

Not  couehnhMl  iiy  "  i>arliamentary  exposition" '*9 

Day  : 

Accounting  days  have  existed  from  the  formation  of  the  Govem- 

nieut   U^ 

The  huv  recognizes  no  fractions  of  a  —  as  a  general  rule.    Example.   332,X'«> 
"Tjiirlv  da\s  in  anv  one  rear,"  refers  to  the  calendar  year.     (Act, 

March  W,  Xr'.^W,  22  Stat.,  ."Wnl,  sec.  4) '^'^ 

Cnder  laws  t)f  Congress — consists  of  8  hours  for  ''laborers,  workmen, 

and  lueelninies" 144,145 

Debates  in  Congress: 

Cannot  he  referred  to,  in  (construing  statutes 45,  note^  l!?7,«o^'- 

Delegata  potestas  xon  potest  delegari ^^^ 
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Conatmotloii — Con  tin  aed. 

DiNQLET  ACT : 

(S3  Stat.,  53y  seo.  26.)  Refands  made  nnder —  whether  moneys  ille- 
gally collected  have  been  paid  into  Treasury  or  not,  and  act  pro- 
Tides  permanent  specific  appropriation  for  the  porpose.    It  is  to 

be  liberally  constmed 444-445 

DiBXCTORT  provisions: 

Rare  in  Constitntion 482 

DlBBCTORT  STATUTES  : 

When  — .    No  general  rale.    Legislature's  intent  gathered  from  whole 

scope  of  statute 28,476,485,466 

Duly: 

In  Rev.  Stat.,  sec.  1342,  art.  59,  —  means  legally,  that  is :  with  a  war- 
rant   418 

Dutt: 

Does  not  apply  to  sales  of  property  in  manuscript  works,  by  salaried 

officer,  to  United  States  (Rev.  Stat.,  sec.  1765) 425 

When  a  statute  recognizes  a  — ,  it  imposes  such  — 307, 323 

Equitable  — : 

Does  not  apply  to  explanatory  statutes.    Reason 48,  noie* 

Examination  : 

Adjournment  is  not  an  — ,  nor  does  it  afford  an  opportunity  for  any.  476 

As  applieU  to  dlHtrict  attorney's  duty  (Rev.  Stat,,  sec.  824) 475 

Exceptions  : 

Arising  by  implication,  are  not  favorod 58 

Cases  clearly  not  within  the  miscliiof  intended  to  be  remedied  are 

excepted  from  its  operation 34, 36 

Do  not  arise  to  a  general  rule,  by  force  of  ambiguous  lanjjuage  in  a 

statute 478 

"  Expenses  of  suit  in  which  United  States  are  interested:" 

Meaning  of  words  —  in  sundry  civil  appropriation  act,  March  3, 1883, 

22  Stat.,  603,630 422,423 

Explanatory  statutes  : 

Construed  only  according  to  the  words  and  not  with  an  equity  or  in- 
tendment, for  there  cannot  be  an  explanation  on  an  explanation.  48,  note. 

EXPRESSIO  UNIUS  EST  EXCLUSK)  ALTERIUS 44,55,294,297,298,321 

Applied  to  caHe  of  uationnl-bank  examiner,  witness  for  United  States, 

but  not  under  ])roce88 406 

Express  provisions  for  a  given  service  are  equivalent  to  a  denial  of 

any  other* mode  of  procuring  it.     Illustration  of  rule 44,55 

Expressions  in  statute.    (See  Words,  post.) 

Expressly  conferred  by  law: 

These  words  are  interpolated  into  the  Revised  Statutes,  sec.  627. 

How  constmed 355-357 

Fbes: 

Statutes  giving  —  do  not  embrace  the  sovereign,  unless  expressly  so 

provided 257,279 

Statu tes  gi  ving  — ,  ho w  construed 255, 257, 279, 302, 475, 476 

Gkneralia  verba  sunt  oeneraliter  intelligenda 244, 272 

General  statutes: 

Cannot  have  a  local  meaning  or  vary  in  particular  places  with  the 

special  usages  there  prevailing 161 

General  terms: 

Construed  in  subordination  to  general  limitations  imposed  by  exist- 
ing and  qualifying  statutes  (0.  ^.,  appropriation  acts) 404,405 
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ConBtruotion — Continued. 

General  terms — Continued. 

In  a  statute,  —  should  (unless  the  language  and  purport  will  not  per- 
mit) be  so  construed  as  to  admit  of  exceptions  when  otherwise 

palpably  unjust  consequences  would  follow 416, 422, 423 

Implication  : 

Exceptions  arising  by  —  are  not  favored ^ 

Repeals  arising  by  —  are  not  favored 58 

What  is  implied  in  a  statute  is  as  much  a  part  of  it  as  what  is  ex- 
pressed   307,322 

Il^CIDENTS  : 

Are  supplied  by  intendments 217 

Generally  pass  by  the  grant  of  the  principal,  but  a  statute  giving  a 
claim,  as  an  incident  of  goods  of  a  specifie<l  class,  may  limit  the 
right  to  such  claim  to  persons  holding  such  goods  at  a  fixed 
date 184,155 

Il^CONVENIENCE  : 

A  construction  which  would  result  in  great  —  must  be  avoided,  if 

the  words  of  a  statute  may  be  reasonably  so  interpreted 37,327,421 

Inference ; 

Arising  from  a  statute  is  as  forcible  law  as  an  express  provision,  and 

cannot  be  repealed  by  a  regulation 379 

Injustice  ; 

To  be  avoided,  if  practicable,  by  construction 4S& 

In  pari  materia  : 

Acts,  June  30,  1884,  and  July  5,  1884,  are  —  and  construed  together, 

how 235,236 

Direct-tax  acts  are  construed  together 70 

Revised  Statutes,  sec.  850,  and  act  Mar.  3,  1883,  22  Stat.,  563,  sec.  4, 

in  regard  to  absence  of  employ^ 34-38 

Revised  Statutes,  sec.  1765,  construed  with  act  Jane  30,  1879,  21 
Stat.,  43,  sec.  2,  as  regarding  compensation  of  clerk  of  United 
States  court 370. 3?2, 373 

Revised  Statutes,  sec.  3952,  though  strictly  construed,  is  not  repealed 
by  act  August  11,  1876,  19  Stat.,  129.  How  far  it  applies  and  ef- 
fect of  its  provisious  considered 315,322,323,324 

Statutes  —  are  construed  together 5d 

Statutes  passed  the  same  day  on  the  same  subject  are  constmed  as 

the  provisions  of  one  act Iffi 

Where  two  statutes  dealing  with  the  same  subject  use  different  lan- 
guage, one  may  be  looked  to  as  a  guide  to  the  construction  of  the 

other 325 

Intendment : 

Constnictiou  with  an  —  shall  not  be  made  npon  explanatory  stat'- 

utoH.     Roason  - 48,  note. 

Intendments  : 

Incident's  arc  supplied  by — 217 

Intention  of  Congress.    (See  Legislative  intent,  poal.) 
Interest: 

United  States  must  pay  —  at  5  per  cent,  on  net  proceeds  of  sales  of 
lands  of  Otoe  and  Missouria  Indians.  (Act  August  15,  1876,  19 
Stat.,  '2(H,  Hee.  4  ;  Rev.  Stat.,  sees.  2093,  2094;  treaties  March  15 
and  December  9,  18r)4,  10  Stat.,  1038  and  1130),  or  on  diminished 

principal  remjiining  {see  Indians,  subtitle  Otoe  and  Missouria)..  493, 4i^- 

496,497 
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Intsrmal  retknub  acts  : 

Must  not  be  extended  beyond  the  reasonably  neceesary  import  of 

their  terms 136 

INTKBPOLATED  WORDS.      {See  EXPRBSSLT  COMnESBSD  BY  LAW,  $Upra,) 

Journals  of  Congrbss  : 

May  be  looked  to  in  construing  stata tea 187,  note. 

Judgments  against  United  States  : 

€k>yerned  by  Rev.  Stat.,  see.  3477 114 

Laborer: 

Defined 144,146,148 

Legacy  tax  : 

On  what  paid  and  date  of  estimating  amount  of — 136,137 

Legal  representatives  : 

Definition  of  — ,  under  12  Stat.,  304,  sec.  36 157, 160, 161, 168 

Legislative  implication  : 

Cannot  operate  a  negation  of  an  existing  statute 51 

Legislative  intent  : 

Gathered  from  the  whole  scope  of  the  statute,  which  must  not  be  en- 
larged by  construction  beyond  the  apparent  intention  of  the  leg- 
islature or  to  warrant  the  application  of  the  statute  to  persons  or 
objects  not  named  or  described  in  it 28,147,333,335 

Is  to  control  in  construing  act,  July  7, 1684, 23  8tat.,238 333,335 

Not  defeated  by  indirectioui  nor  can  the  real  substance  of  a  matter 

be  changed  by  changing  its  name 179 

Legislatures  : 

Enact  but  courts  interpret  law.    Judge  Thompson's  beautiful  rule 

quoted 49,50 

Lex  nbminem  cogit  ad  vana  seu  inutilia 422 

Lex  nilfrustra  facit 422 

Lex  NON  cogit  AD  IMPOSSIBILIA 484 

Liberal: 

An^  strict  — ,  difference  between 147,148 

Mandatory  provision  of  constitution  : 

Cannot  be  converted  into  a  directory  one  by  statute,  nor  can  it  In  any 

form  be  evaded 482 

Mandatory  statutes  : 

Definition  of 486 

Meaning  of  statute  : 

When  a  provision  is  clear,  resort  cannot  be  had  to  statute  whence  it 

was  taken  to  ascertain  (Me,  aUot  Original  statutes,  po$t) 447 

Mechanic  : 

Definition  of 144,146,148 

Misnomer  : 

When  a  statute  employs  descriptive  terms  sufficient  to  identify  a  per- 
son and  adds  a  — ,  the  latter  may  be  rejected  as  an  error 381 

Mode  of  PROCESS  (1  Stat.,  91,  sec.  33) 283 

NOSCITUR  A  sociis : 

Applied  to  appropriation  acts 11 

Oath: 

Sequirement  of  —  by  Constitution,  a  mandatory  provision 482 

Object  of  — : 

Is  to  ascertain  the  legislative  will 42 

Occasion  : 

Inducing  passage  of  statute,  may  be  referred  to,  to  ascertain  intent  of 

legislature 148 
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ConBtmctioii — Continued. 
Original  statutes  : 

Reference  may  be  had  to  —  in  construing  Revised  Statntes  taken 

from  them  («««,  alBOj  Meaning  of  statute,  9upra) 350,356 

Otoe  and  Missouria  statutes: 

Provide  as  a  permanent  fund,  the  net  proceeds  of  sales  of  these  In- 
dians' lands,  to  bear  5  per  cent,  interest  as  income  to  be  expended 
for  these  Indians;  $100,000  of  principal  may  be  expended  (1)  to 
secure  other  reservation  lands,  (2)  and  the  removal  of  the  tribe 
to  them,  (3)  for  civilization  of  tribe,  and  (4)  for  surveys  of  new 
reservation.    But  the  interest  cannot  be  nsed  for  any  one  of  these 

four  objects 495,496 

Owner  : 

Definition  of — ,  under  direct-tax  acts 65 

Parliamentary  exposition  : 

Not  conclusive  on  courts  but  of  weight  in  determining  meaning  of  a 

previous  act -..-  49 

Penal  statutes: 

Which  are  defective,  will  be  given  a  construction  that  defeats  the 

manifest  intention  of  legislature.     Reason 147 

Permanent  annual  appropriation: 

Not  a  poruianent  appropriation.  (Simons'  case,  19  Ct.  CI.,  overruled 
to  this  extent)  {see  separate  title.  Appropriations;  aZto,  Appro- 
priations, supra) 447 

Place  of  business: 

Definition  of — ,  under  Rev.  Stat.,  sec.  850 407,408 

Power  : 

Special  statutory  — ,  stricflj'^  construed 55 

Statute  conferring  — ,  on  court  not  of  record  to  take  recognizance, 

must  be  tstrictly  construed 284,  i^ 

When  a  statute  recognizes  a  — ,  it  gives  such  — 307,323 

Principal  : 

The  grant  of  the  — ,  carries  the  incident  (tee  Incidents,  Mipro,  for 

qualification  of  doctrine) 184,1S5 

Publication  of  notices  or  orders: 

Corapousatiou  for  — ,  Rev.  Stat.,  sec.  853,  relates  to  all  notices  and 

orders  re(] aired  by  law  except  as  otherwise  provided 382,3^,356 

Rev.  Stat.,  sees.  853  and  3823,  are  repealed  by  act  June  20,  1878  (20 
Stat.,  210);  the  first,  as  to  notices  or  orders  required  by  law  or 
the  lawful  order  of  a  Department,  bnrean,  or  person,  for  the  sev- 
eral Departments  and  the  second,  as  to  advertisements  ordered, 
in  the  State.s  named  in  said  section,  by  any  executive  officer  and 

requ ired  by  law  for  the  several  Departments 3^ 

Rev.  Stat.,  sec.  3t'23,  applies  only  when  by  law  the  head  of  a  Depart- 
ment can  exercise  a  discretion 3^,3l?0 

Rev.  Stat.,  sees.  ".^.'^23,  382,'),  do  not  prescribe  compensation  for  publish* 
ing  notices  in  nature  of  mesne  or  in  aid  of  final  process,  except 

in  the  States  named  in  former  section 3S 

PURPOSK   OF   STATL  TK.      {See  LeGISIJVTIVE   INTENT,  BUpra,) 

Rkcitals  of  fact  or  law: 

Not  ooncOn.sive  in  aet 49,51 

rkco<jnizaxck: 

Power  eouferreil  by  ntatnte  on  court  not  of  record  to  take  — ,  mast 

be  .strictly  eoii.strueil 2S4,^ 
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RXFXRENCB  6TATUTB8: 

Effect  of—,  considered 350,359,360 

Hkpkal  of  common  law: 

Is  not  operative  beyond  the  clear  meaning  of  the  statote's  words, 

as  the  common  law  is  never  repealed  by  implication 3S8 

Bkpbals: 

Arising  by  implication,  while  not  favored,  as  a  general  role,  yet  are 

not  always  and  eqnally  in  dis&vor 58,247 

SKSOLunoN : 

Of  either  Uonse,  inclndes  '^aathority  of  either  Honse,"  exercised 
through  other  mediams  than  resolations,  e,  g,,  employment  of 
clerks  on  adoption  of  recommendatory  report  (act  July  7,  18d4, 
23  Stat.,  226) 400 

RSTROSPXCTIVE  STATUTES : 

Classified  and  considered 51 

Bkvknue : 

Defined 225, 226,  and  iio<«. 

RxYisED  Statutes.    (For  sections  construed,  «00  Revised  Statutes, 
sections  numbered  under  that  title.) 
Reference  may  be  had  to  original  statutes,  from  which  Revised  Stat- 
utes were  taken,  in  construing  the  latter 350,356 

Bbx  v.  Loxdale  : 

Rule  in — ,  quoted 28 

Right  recognized  bt  act: 

When  granted  by  it,  though  not  previously  existing  (aee,  also,  Au- 

thoritt  granted  bt  statute,  9upra) 36,41,42,50 

Right  to  the  accessory  : 

Does  not  carry  with  it  the  right  to  the  principal 219 

Saxart  statutes  : 

How  construed 41,257,475,476 

Scope  of  Statute  : 

Cannot  be  enlarged  by  construction,  which  cannot  carry  statute  be- 
yond the  apparent  intention  of  the  legislature  or  to  warrant  its 
application  to  persons  or  objects  not  named  or  described  in  it.. .  147 

SxRViCE : 

Does  not  apply  to  sales  of  property  in  manuscript  works,  by  salaried 

officer,  to  United  States  (Rev.  Stat.,  sec.  1765) 425 

Special  provisions  : 

Applicable  to  a  particular  class  of  cases,  not  controlled  by  general 

prohibitious 43 

Statistics  : 

Includes  a  list  of  gold  and  silver  producing  mines  in  United  States 

(•M,  also,  Collection  of  statistics,  supra) 426 

Statutes  : 

Do  not  adapt  themselves  to  circumstances,  but  the  common  law  does .  500, 504 
Strict  — : 

and  liberal  construction,  difference  between 147, 148 

A  statute  of  explanation  shall  be  construed  only  according  to  the 
words  and  not  with  an  equity  or  intendment,  for  there  cannot 

be  an  explanation  upon  an  explanation 48,  note* 

Proviso  of  act,  18  Stat.,  109,  sec.  3,  is  strictly  construed.    History  of 

section 38, 41, 42, 43, 48,  iwto,  52 

Revised  Statutes,  sec.  1768  strictly  construed  under  sec.  1770 183 
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Conatmotioii — Continued. 

Strict— Continued. 

ReviHed  Statutes,  sec.  3952  is  strictly  construed,  bat  not  repealed,  by 

act  August  11, 1876  (19  Stat.,  129).    Uow  far  it  applies  and  effect  of 

its  provisions  considered 315, 322, 323,324 

Special  statutory  powers  are  strictly  pursued 55 

Statute  conferring  a  new  right  and  the  means  of  enforcing  it  must  be 

strictly  pursued  and  exclusively  in  enforcing  such  right 59, 73 

When  a  statute  is  clear  in  its  terms,  it  must  rest  on  the  words  used, 

nothing  adding  thereto,  nothing  diminishing..  .48  nofe,  147,161, 183, 194 
Taxes : 

Defined 225 

Texas  : 

Admission  enactments 172-175 

Time: 

In  a  statute  is  computed  from  a  specified  day  to  a  subsequent  speci- 
fied date  by  excluding  the  first  and  including  the  last  date  ;  but 
this  may  be  controlled  by  fact«  legally  presumed  to  be  known  to 

Congress  at  passage  of  statute 342, 345 

Time  of  taking  effect: 

When  no  —  is  prescribed  by  law  for  act  to  take  effect,  it  is  operative 
from  the  first  moment  of  the  day  on  which  it  is  approved  by  the 

President.     Exceptions  and  qualifications 330,331,333 

Usage : 

A  statute  may  be  expounded  with  reference  to  a  general  — ,  which, 
when  not  opposed  to  words  of  a  statute,  is  as  much  part  of  it  as  if 
tlior«in  incorporated 346 

As  to  payment  of  clerks  of  committees  in  Congress A^ 

Is  national  executive  common  law,  equivalent  to  and  having  the 

force  of  a  regulation  prescribed  by  Secretary 350, 3j6 

No  — ,  however  long,  can  make  that  legal  which  is  in  direct  coDflict 
with  a  plain  statute.  But,  generally,  a  long-continued  —  should 
not  be  changed,  especially  where  it  has  become  a  rule  of  prop- 
erty, except  from  clear  necessity  or  to  promote  public  interests. 88, 91,^ 

150,327,347.379 

Persons  dealing  with  United  States  do  so  in  view  of  the —  which  en- 
tors  into  and  becomes  part  of  the  contract  or  conditions  on 
which  their  dealings  are  baised 411 

Statutes  are  to  be  construed  with  reference  to  —  of  Treasury 342,345 

Ut  res  magis  valeat  quam  pereat 41,43 

Vague  statcies: 

Are  not  declared  void,  because  of  vagueness,  if  susceptible  of  con- 
struction  315,324 

ViCARIUS   NON   HABET   VICARIUM 4U^ 

Warrants  : 

Means  only  requisitiouH  in  Kcv.  Stat.,  sec.  273,  cl.  2 96, 3>? 

Words  : 

Affirmative  —  in  statute  are  mandatory,  if  peremptory 481,4*2 

Cannot  be  interpolated  to  make  a  statute  different  from  what  it  is..  1S> 

Eft'ect  uuist  be  ^iven,  if  practicable,  to  every  word  and  clause  of  a 

statute,  leaving  no  useless— 161, 241, 252, 344.373 

Expr('Hsi(nis  or  —  in  a  statute,  which  have  acquired  a  particular 
le^al   nieaninji;  are,  in  the  absence  of  circumstances  otherwise 

rontrollinix  tluMii,  ^iven  this  meaning  in  the  interpretation Iw 

If —  of  M  statute  may  be  reasonably  so  interjireted,  a  construction 
rrsultinix  ii>  «j;n'at  iueouvenience,  abuses,  or  absurdity,  must  be 
avoided 37,246,327,4^1 
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Gonstmotloit— Continued. 
WOBDS— Continaed. 

In  a  statate  —  are  to  be  taken  in  their  natural  signification,  if  of 

common  use;  and  are  to  be  construed  as  having  some  purpose..  148, 178 
When  statute  is  clear  iu  its  ternu^  it  must  rest  on  the  —  used,  nothing 
adding  thereto,  nothing  diminishing.    The  rule  applies  forcibly 

to  explanatory  statutes.    Beasons 48  note,  147, 161, 183,  liM 

When  —  of  appropriation  act  are  doubtful,  rule 7, 19 

Wobxmsn: 

Definition  of— 144,148,148 

Tkar: 

Is  oalemdar  year  (act  March  3,  1883,  22  Stat.,  563,  sec.  4) 34,36,505 

Fiscal  —  is  from  July  1  to  June  30.    —  is  divided  into  quarters  and 

accounting  days 106 

The  service  of  a  designated  —  means  for  the  payment  of  claims  the 

right  to  payment  of  which  accrues  in  that  — 454 

Oonsular  Olllcera. 

ACGOUMTS  OF  —  : 

In  settling — vouchers  must  prove  all  payments  for  which  they  claim 
credit.  —  are  settl4*d  by  First  Comptroller  and  Fifth  Auditor, 
not  by  disbursing  clerk  of  State  Department.    Mode  of  settl ing ...     88, 90» 

91,92,94,96,97,96 
AppoiNTMKirr  OF — : 

Delivery  of  con^mission  is  not  necessary  to  perfect  — 380 

Commission  of — : 

Delivery  of  —  is  not  necessary  to  perfect  an  appointment 380 

COMPENSATIOX  OF  —  : 

Regulations  on  subject 375  tioto,379 

Consul: 

Compensation  of  —  commences,  not  with  date  of  commission,  but 
only  after  he  has  taken  the  oath  of  office,  fW>m  the  time  he  de- 
votes himself  to  the  public  service,  which  indades  time,  not  ex- 
ceeding 30  days,  necessarily  occupied  in  receiving  instructions 
(See,  alto,  Compensation,  tupra) 374, 376, 377, 378, 379, 380 

Powers  of  —  commence  only  after  he  has  taken  the  oath  of  office, 

until  which  time  he  can  do  nojofficial  act 377,378 

Drafts  of —  on  Secretary  cannot^be  paid  by  disbursing  clerk  of  State 
Department,  but  must  be  settled  by  .requisition  of  Secretary  of 
State  on  Secretary  of  Treasury  and  by  the  latter's  warrant  coan- 

tersigued  by  First  Comptroller 88,99,96,97 

Saulrt.    (Sm  Compensation,  $upra.) 

Ooosolate. 

Contingent  expenses  of — : 

Cannot  be  paid  out  of  appropriation  for  "  contingent  expenses  of  for- 
eign intercourse  proper,  and  of  all  the  missions  abroad  " 294, 996 

iNTERPRETERa  AT  — :     (1S00  EMPLOYES. ) 

Not  a  mission 287,! 

Oonaiila.    (^es  Consular  officers,  subtitle  Con$ul,) 
Ckmtvmpt.    (See  Courts,  subtitle  Contempt,) 


Compensation  of  — : 

Guarantee  fund  of  District  of  Columbia  (act  June  11,1878,20  Stat., 

106),  how  appUed  to  —  and  what  amount 209, 218, 219, 220, 930 

35  DEC,  yoL  5 
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Contract — Contractor— Continaed.  Pigt 

Bbcovbrt  by  — : 

May  recover  either  on  contract  or  on  quantum  meruit  or  quantum 
valebatf  where  work  done  was  anthorissed  by  law  and  accepted 
by  a  municipal  corporation,  though  its  agents  neglected  to  com- 
ply with  the  forms  required  by  law.     Qiuere,  as  to  whether  rule 

applies  to  United  States 481, tote. 

Appropriations  : 

Moneys  of  annual  —  not  disbursed  on  contracts  made  after  the  year. 

Reason 12 

Bowery  National  Bank  v.  Mayor,  etc.,  New  York 84, 2S 

Expectancies  : 

Do  not  pass  by  contracts  which  are  inoperative  as  to  them,  except 
under  warrant  or  recital  in  good  faith  on  sufficient  considera- 
tion  11T,131,1» 

Implications  from  a — : 

Are  as  much  parts  of  it  as  what  is  expressed 322 

In  pari  materia  : 

Instruments  made  (1)  at  the  same  time,  (2)  between  the  same  par- 
ties, (3)  relating  to  same  subject,  constitute  one  contract,  and 
are  read  together  so  as  to  carry  Into  effect  the  whole  intention  of 

the  parties 321 

Interest  on  — :    {See  title  Interest.) 
Liability  on  —  : 

Government  is  generally  liable  on  contracts,  like  a  corporation  or  pri- 
vate person 9S 

Mutuality  of—: 

When  it  arises 323 

Obligation  of — : 

Laws  which  exist  at  the  time  and  place  of  making  a  contract  and 
where  it  is  to  be  peformed,  enter  into  and  form  part  of  it  as  folly 

as  if  therein  incorporated 314,322 

The  common-law  rule,  *'  When  a  contract  is  awarded  to  one,  the  ob- 
ligation of  others  ceases,''  changed,  as  to  proposals  for  carrying 

mai Is,  by  Rev.  Stat.,  sec.  3952.    Extent  of  snch  changes 314, 322, 333 

Possibilities: 

Contracts  applicable  to  expectancies,  which  are  naked  — ,  are  inoper- 
ative, unless  under  warranty  or  recital  in  good  faith  on  snfflcieot 

consideration 117, 130^131,133 

Proposals  to  carry  mails.    (See  Postal  service,  subtitle  PropoeaL) 
Recovery  on.    (See  Remedy  on  — ,  post) 
Remedy  on  — : 

A  contractor  may  recover  either  on  contract  or  on  quantum  meruit  or 
quantum  valebat,  where  work  done  was  authorised  by  law  and 
accepted  by  a  corporation,  though  its  agents  neglected  to  com- 
ply with  forms  required  by  law.     QucBre,  does  this  role  apply  to 

United  Stat<>8? 481,  note. 

Party  performing  all  conditions  of  contract,  except  where  prevented 

by  other  party's  fault,  has  — 9S 

Right  of  recovery  cannot  be  defeated  by  Injunction  staying  an  officer 

from  giving  a  certificate  of  performance  of  contract.     Reasons. .      21, 2S 

Review  of  — : 

Accounting  officers  will  review  contracts  of  authorized  agents 21 

Rights  having  no  legal  existence  : 

And  which  can  have  none  except  by  force  of  a  law  to  be  thereafter 
passed,  not  governed  by  contracts,  which,  as  to  them,  are  yoid. 
Contracts  apply  only  to  existing  rights 117, 13(K>133 
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Contraot — Contrmotor—Contmaed. 

Bights  under  — : 

Private  penons  cannot  be  deprived  of  —  by  reaMm  of  &iliiie  of  olll* 

cere  to  perform  datiee  required  of  them  by  law  (fM  Rbmbdt 

OH  —  ,  tiipra) 486 

TnoB: 

Not  of  the  eeaenoe  of  a — S9 

Void,  whbk  : 

Intended  to  apply  to  rights  which  have  no  legal  ezietenoe  and  ean 

have  none  except  by  force  of  a  law  to  be  thereafter  passed.    (86$^ 

aho.  Possibilities,  •apra) 117,190,133 

( See  Claims  ;  Drawback  ;  Rxbatb  ;  Tax  sale.  ) 

ConTeyaiioe. 

Opi^^tbs  oxlt  on  xxisttno  rights: 

Where  no  estoppel  arises  from  warranty,  recital,  or  otherwise 117, 131 

Bblation: 

Equity  courts  may,  and  law  courts  eowieHmee  do,  give  effect  to  oouToy- 

ances  by  — 66|06 

Rbtroactivb  eftect: 

Equity  courts  may  give  —  to  a  conveyance,  against  its  terms,  on 

proper  evidenoe,  and  law  courts  sometimes  do  the  same 68. 

Warranty: 

United  States  do  not  warrant  in  direct  tax  sales. 
Copjrlgfat.    (See  Chattels,  subtitle  Copfprighte.) 
CorpomtUmm. 

Estoppel  of  — : 

Municipal  corporations  are  estopped  (torn  setting  up  their  own  irreg- 
ularities, in  the  exercise  of  their  powers,  against  persons  who 
hare  dealt  in  good  faith  with  them  and  parted  with  value  for  their 

benefit.    ( See,  aJeo,  Contractor,  subtitle  JZaooeery ) 481,  aolft- 

Financial  ofpicrr  of  — : 

May,  without  reference  to  time  of  appointment,  receive  payment  of 
Treasury  warrant,  or  indorse  and  collect  draft  or  disbursing 

oflicer's  check 133,135 

Payment  to  — : 

Payment  of  draft  on  Treasury  warrant,  of  disbursing  officer's  oheok« 
or  on  warrant  itself  may  be  made  to  jjnaneial  officer  of  — ,  with- 
out reference  to  time  of  his  appointment  133,135 

Coata.    (See  Courts,  subtitle  Coete,) 

Oemxt  at  Claima. 

Juribdictiok  of  — : 

Defined 87 

Not  concluded  by  order  of  district  court  approving  marshal's  ao- 

counts 434 

Quetre,  has  this  court,  —  of  an  action  on  allowanee  of  drawback  by 

a  Commissioner  of  Internal  Revenue  f ...• 91 

(See  Courts.) 


Adjournment  of  — :        * 

Day  to  which  —  was  made  is  part  of  the  term  to  which  —  was  made.         387 
Cuuuc  OF—: 

Compensation  for  (1)  administering  oaths  to  Jurors  and  witnesses  to 
prove  attendance  al  court,  (8)  for  entering  orders  of  court  for 
their  payment,  and  (3)  Ibr  certificate  to  marshal  to  authorise 
payment  of  Jurors' and  witnesses' fees 360, 368,  aofi. 
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Court*— Continned. 

Clerk  of— Contlnned. 

Definition  of — ,  nnderBeT.  Stat.,  aeo.  1765 STS 

Extra  oompensation  not  allowed  nnlesa  (1)  anthorixed  by  law,  and  (9) 

the  appropriation  explicitly  states  it  is  for  additional  pay......  372, 3R 

Not  a  Jary  commissioner  nnder  act  June  30, 1879  (*21  Stat.,  43) 370, 32S 

Not  entitled  to  compensation  for  services  nnder  act  Jnne  30,  1879 
(21  Stat.,  43,  sec.  2),  becanse  they  are  imposed  as  part  of  official 
daties,  bnt  with  no  compensation  attached 370,371 

Per  diem  of  —  does  not  accrue  for  Sundays  daring  a  term,  nor  for  a 

recess  of  court 32S,3S 

CoirrsMPT  OF — : 

Definition  of —  and  general  discussion  of  subject 261,  and  meMffJ 

Distinction  between  punishing  —  as  a  crime  and  using  the  process  * 
of  attachment  for  contempt  to  enforce  orders  and  decrees  is  pre- 
served in  the  Revised  Statutes • 

Fine  imposed  for  —  by  United  States  court  goes  to  United  States, 
and  is  to  be  paid  into  United  States  Treasury ;  imposition  of  fine 
is  a  Judgment  in  a  criminal  case,  which  cannot  be  varied  after 
the  term,  nor  reviewed  on  appeal 255,964,967, 

Judgment  of  United  States  court  in  a  proceeding  for —  is  a  Judgmcni 
in  a  criminal  case,- which  cannot  be  varied  after  the  term,  nor 
reviewed  on  appeal 264,Si7 

Power  to  punish — ^is  incident  to  courts,  independently  of  statute,  and 
cannot  be  taken  fW>m  them ;  it  exists  under  the  Constitution,  not 
being  taken  away  by  provisions  requiring  Jury  trial,  and  inherea 
in  United  States  courts ;  restricted  so  far  as  district  and  circuit 
courts  are  concerned  by  Rev.  Stat.,  sec.  725 961,«e<i,3M 

Proceeding  against  a  person  for  —  is  in  the  nature  of  a  criminal  pro- 
ceeding; must  be  prosecuted  by  district  attorney;  Joinder  of 
two  or  more  controlled  by  Rev.  Stat.,  sees.  1024, 1035, 1036,  and 
is  not  lawful  unless  each  defendant  advised  the  guilty  act  or  as- 
sented to  and  aided  in  it.. .255,264,266, 267,270,271,272,273, S74,97S^S7i 

{See  Rbgbivxb,  poet.) 
Costs: 

In  taxing  — ,  courts  may  apportion  mileage  for  serving  writs  on  one 

travel  in  the  same  direction 301 

United  States  pay  no  — ,  but  when  successful  recover  them 257,  M4k 

Cbxbb  of  —  : 

Appointed  by  court,  under  Rev.  Stat.,  sec.  715,  is  an  officer 240, Ml 

May  not  act  as  bailiff  and  receive  compensation  fixed  by  law  for  both 

positions  (act  June  20,  1874,  10  Stat.,  109,  sec.  3) 240,241,242,211 

DsasiONS  OF  —  : 

May  be  awaited  by  accounting  officers  before  settling  questions  pend- 
ing in  such  courts  and  concerning  direct-tax  interest 447,49 

Jurisdiction  of—  : 

Equity  courts  have  Jurisdiction  (1)  to  give  effect  to  a  conveyance  by 
relation ;  (2)  and  in  cases  where  words  or  acts  are  relied  on  to  give 
retroactive  effect  to  a  deed  against  its  terms;  and  (3)  to  hold 
valid,  assignments  of  Judgments  (in  Court  of  Claims)  agalnal 
United  States 65, 66, 106, 1S7, 

Law  courts  may  eee^tmee  give  effect  to  a  conveyance  by  relation ; 
and  may  sometimes  have  Jurisdiction  where  words  or  aots  are 
relied  on  to  give  retroactive  effisct  to  a  deed  against  Its  teniis; 
and  hold  void,  assignment  of  Jodgments  (iii  Cooit  of  Claims) 
against  United  Steles 66,  Oe,  106,  W. 
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Courts— Continnad. 

JURISDICTEOM  OF— Continaad. 

Will  not  take  Joriadiotion  of  hypothatioal  omm  or  mere  oolorable  die- 

potee 407 

Obdbr  of—: 

Definition  of  pnbliahlogreqaired  bylaw" 388,386 

PxxDiNO  QUK8T10N8.    (See  DxcxsiOKS,  9upra.) 
Powxiu  OF—: 

May  direct  manner  and  form  of  notice  published  by  marshal  in  Inters 

nal-revenne  seisnre  or  forfoitnre  oases 384 

To  take  recognisance,  incident  to  every  oonrt  of  record 986 

Pbocbdurx  of—: 

State  laws  cannot  control  acts  of  Congress  regulating  —  Federal 
oonrts,  bnt  Congress  has  adopted  snoh  laws  in  some  respects  as 
to  such— 382,386,429,436,437 

BXGBXTBR  OF  —  : 

Appointed  by  court  is  its  officer.     Any  unauthorised  interferenoe 

with  the  exei^ise  of  his  duties  is  a  contempt 266,970 

Taxing  costs.    (See  Costs,  eupra,) 

TXBM  OF  —  : 

Day  to  which  adjournment  was  made  is  part  of —  at  which  adjourn- 
ment was  made ^ 327 

Definition  of  — 326 

Term  of  — : 

Is  but  as  one  day  in  courts  of  record.  Same  principle  applies  to 
courts  of  inferior  magistrates,  though  teohnioaUg  they  have  no 

term 286,986 

Sunday  being  die$  non,  is  excluded  from  computations  relating  to 
Judicial  business,  but,  in  most  oases,  is  counted  as  a  day  of 

the  — 327 

(^(M  Court  OF  Claims;  Jui>oifEirr;  Pbacticx.) 
Cowenant.    (iSoe  Rkal  Estate,  subtitle  ^arrttM%.) 
Ctaditor.    (See  Claimants.) 

Cnstoma.    (See  Drawback.) 

D. 

(See  Construction,  subtitle  i>ay;  Court,  subtitle  Term,) 


Assets: 

Discorered  after  proper  probate  court's  final  settlement  of  estate  are 
administered  either  by  prior  personal  representative  or  by  a  new 
administrator,  as  the  lex  domidlU  may  require.    Florida  usage . . .  157, 165 
Money  dne  from  United  States  at  time  of  his  death  —  to  be  adminis- 
tered by  legal  representatives 163,  note,  497, 496, 492 

Distribution  : 

Course  of —  of  moneys  due  from  United  States  under  Federal  laws  may 

be  prospectively  prescribed  by  Congress 157,150 

Pepailuient  of  Justice. 

Mat  employ  district  attorneys  : 

For  extra-official  services  (18  Stat.,  109,  sec.  3)  where  United  States 

are  interested 38 

Officers  OF  — : 

Examine  witness  to  claims,  when,  quoare 44 

May  be  sent  by  Attorney-Qeneral  to  represent  United  States 55, 58 

Bender  services  formerly  done  eztra-offlcially  by  district  attorneys, 

when 44,45,47 


\  • 
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JD^pftrtment  of  State. 

DieBUBBIKO  GLBBK  OF  — : 

Cannot  pay  oonaolar  or  diplomatio  drafts  on  Seeretary  of  Stale.  Old 
uaakgo  abolished.  Saoh  items  may  be  rsTised,  disallowad,  or 
suspended  in  accounts  of  disbursing  clerk 8B,9iy11fi;95,fS,W 

Powersy  dntiesy  and  limitations  of  — .    Cannot  settle  an  aeooant.91,92,94, 

96.96.98 
Departmente. 

DlBBAMMXST  BY  -^ : 

They  protect,  by  disbarment,  both  the  Goyemmant  and  its  citiaens 
from  dishonest  attorneys  practicing  before  them.    QnaUfieatioiis 

of  doctrine  and  rules  governing  its  application S,S 

Hbaj>6  0F— : 

Prior  to  1870  (Bey.  Stat.,  sees.  361, 367)  they  could  eiqploy  district  at- 
torneys to  render  extra-officially  seryices  now  performed  by  De- 
partment of  Justice 44,  IS,  47 

Prior  to  March  3,  1883,  they  could  grant  leave  of  absenee  for  fixed  or 
indefinite  time,  with  or  without  salary,  but  now  can  oqly  grant 
it  without  pay 1 34,35,97,S 

(i8o0  Depabtment  of  Justice;  Depabtment  of   State;    Post- 
Office  Depabtment;  Tbeasubt  Depabtment.) 
Dapaty  Marahala. 

COICPEMBATION  OF — : 

Claims  for  —  must  be  verified,  if  required  by  Attorney-General,  First 

Comptroller,  or  Secretary  of  Treasury 350,SS3 

Dibabilitibs  of  — : 

Special  deputy  marshalB  cannot  be  appointed  by  commissioner  to 
serve  a  warrant  of  arrest  or  other  criminal  process,  exoept  in 
cases  under  Rev.  Stat.,  sec.  1964 473,174 

POWEBS  OF  —  : 

Can  perform  duties  of  marshal  in  attending  the  sittings  of  court  ...  878,279 

Special-: 

Cannot  be  appointed  by  commissioner  to  serve  a  warraot  of  arreat  or 

other  criminal  process,  except  in  cases  under  Rev.  Stat.,  sec.  1964.  473»  474 
Deviaaea. 

Not  included: 

In  the  expression,  '<  legal  representatives ''  ( 19  Stat. ,  304,  sec.  36) 160,  Ifl, 

161.49 
Diplomatio  Offioera. 

Accouhts  OF  —  : 

In  settling  —  vouchers  must  prove  all  payments  for  which  credit  ia 
claimed.  —  are  settled  by  First  Comptroller  aod  Fifth  Auditor, 
not  by  disbursing  clerk  of  State  Department.   Mode  of  setiling.S8, 90, 91, 

92, 94-«i,  97,96 

AOENTS: 

Personal  instructions  to  diplomatic  — ,  arts.  27, 98..... V9 

Dbafts  of  —  ON  Secbetaey  : 

Cannot  be  paid  by  disbursing  clerk  of  State  Department,  but  must 
be  settled  by  requisition  of  Secretary  of  State  on  Secretary  of 
Treasury,  and  by  the  latter's  warrant,  countersigned  by  First 

Comptroller 88,99,95,97 

Sbcbetabt  of  legation: 

Is  paid  nothing  extra  for  carrying  dispatches  while  in  transit  to  his 

post.    Reasons 175,178,179 

Dlraotor  of  BCint. 
Duties  of  — : 

Must  make  annual  and  other  reports  to  Secretary  of  Tlteasnry  ••••••        Itt 


JimIm  to  J)0omM».  Wl 


Blreotor  of  mnt — Continned. 
POWBBS  ov  — : 

Hm  geiMiml  saperrinoB  of  all  miBts  Mid  mmj  offioM,  aod  mmj  ool- 
leot  statistiM  of  tune  in  any  mode  not  prohibilod  nor  limilod  by 
law.    Ual  of  gold  and  tUver  mines  in  United  8tatea  a  part  of 

aUtistioe 498,487 

(See  OwwiCWMA.) 
XMraotTaaL 
Acts: 

Act  AngnatB,  1861,  see.  36,  not  repealed 71 

Constmotion  of  ^  of  Augnet  5, 1861,  see.  36,  and  Jane  7, 1862,  aec.  12 .  84 

Do  not  preTent  original  owner  of  land  ficom  taking  a  qnitHslaim  from 

tax  pnrehaser 74 

Laying  direct  tax  on  States,  Territories,  and  Distriet  of  Colombia 

eonsidereH 59, 60, 65, 70, 78;  73 

DSVXSBSS  OF  dbcxdxnt: 

Are  not  his  "  legal  representatives,"  nnder  act  Angnst  5,  1861  (18 

8Ut.,  304,  sec.  36) 488 

HXIBS  OF  dccedent: 

Are  not  his  **  legal  representatives,"  ander  act  Angnst  5,  1861, 18 

Stat.,  304  sec.  36 488 

INTBRSST  Olf  ASSKflSlOBirrS  OF  — : 

Qnestions  ooneemiDg  —  may  properly  await  decision  of  cases  pend- 
ing in  courts  on  that  subject 447,407 

liXOAI.  RSPHKSBIITATIYBS : 

Executors  and  admiuistrators  of  decedent  are  his  —  under  act  August 

5,  1861  (12  SUt.,  304,  sec.  36),  but  his  heirs  or  devisees  are  not  . .         488 

LSTTBBB  OF  FIR8T  COMFTROXXBR  AKD  SXCBBTAHT  OF  TSBAtfUBT: 

Recommending  passage  of  bill  intended  (1)  to  remit  unpaid  -*  and 

(2)  return  paid  — 337-^341 

Orxqikal  owner  : 

Not  prevented  from  taking  quit-claim  deed  from  tax-purohaser.    (See, 

olflo,  RsFUND,  and  Surplus,  pot<) 74 

Procbrds  of  — : 

IHspodtion  of — 458,  noft. 

<2UOTA  OF  —  RBTURNBD  TO  CaUFOBNIA  : 

Under  act  July  7, 1884  (23  Stat.,  239),  is  15  per  cent  of  the  —  of  1661, 

or  $38,180.80,  although  appropriation  is  only  for  837,191.17 333-355 

Rbal  bbtatb  soij>  fob  •-> : 

Surplus,  how  disposed  of  — ;  instance  of — 59,60,78 

Rbfund  of  —  :  . 

Cannot  be  made  to  original  owner,  taking  a  quit-claim  from  tax* 

purchaser.    Why 74 

Granted  by  acts  onljf  where  original  purchaser  or  his  heir  (evicted 
by  Judgment  of  United  States  court  in  action  brought  by  original 
owner,  his  heirs  or  assigns)  proves  eviction  by  such  Judgment 

and  pursues  the  remedy  given  by  the  acts 72,73,74 

8rATBMBHT  OF  ~  OF  1861 : 

Showing  amount  imposed,  amount  paid,  15  per  cent,  allowance,  and 

balance  due  United  States 335,  note,  336* 

8tniPLU8  OF  -^  8ALB  : 

A  trust-fund  for  claimant,  authorised  by  direct-tax  acts  to  receive 

it 157,160,164 

Appropriation  for  payment  of  —  ,  applies  to  sales  made  to  United 
States  as  well  as  to  those  made  to  private  persons  (act  March  3, 
1883,  22  SUt.,  595) 489,488,488 


JHnet  TK^-Continned. 

SuRPLDS  or  —  BALK— Continued. 

Claimant  of  ~  mnit  afaow,  sntMtMitlTely,  that  It  baa  been  depoaitad 

in  Tieaanrr  or  be  will  not  be  paid.     (AnEvidbkcb) 1&7,161,1M 

ConitnM  may  preaoribe  to  wbom  pajDMnt  aball  be  made  after  orig- 
inal alaimant'a  deoeaae l&7,U0,Ue,lEl 

Decision  of  Fint  Comptroller  on  alaimsfor — final 51 

Deposit  of  mob  —  in  Treancy,  not  proved  by  legal  pnanmption  that, 

reoeiving  ofSoer,  whoae  daty  It  was  to  depoait  it,  did  bit  dnty-.  157, lil 

FoUowa    tbe   legal  title,  esoept  wbere  tbere  la  written  or  Teo«(d 

evidence  estoppel 9 

From  original  aate  of  lands  for  direct  tax  —  goes  to  owner  at  tbat  time 
and  may  be  p^d  bim  witbont  action  of  Congreas.  In  snbaeqnent 
aalee,  after  the  land  was  etrack  ont  to  United  8tat«a,  aae-Ararth 
might  bave  gone  to  goveraor  and  one-foottb  to  State,  bnt  oaanot 
now,  ainee  tbe  period  of  aoceptanoe  by  them  has  expired .81,S|il 

Legal  title  to  —  cannot  be  diToated  except  (1)  by  due  pitieeM  of  law 
or  (3)  by  oonaent  of  owner.  Decision  withont  notice  and  oppor- 
(trnity  tube  beard,  isnot  dne  process  of  law 9 

Original  owner'B  right  to  —  not  repealed  nor  baned  by  8tatat«  of 

Limitations TI 

"Owner"  of  —  is.  In  the  absence  of  any  eatoppel,  the  party  baring 

the  legal  title  at  the  time  of  sale S 

Owner  ot  bis  "  legal  rapresentatiTe  "  entitled  to  —  from  real  estate, 
whether  sale  waa  made  to  United  States  or  to  private  peiaon,  pro- 
vided in  the  latter  case  the  parobase-money  were  deposited  or 
covered  into  TieasnT; 499,<91-tfl 

Payment  of  —  mnst  be  made  to  the  legal  reprsseutatlvea  of  decedeuta^ 

vie,  their  exec  ntora  or  administrators IS 

Qaflrs.'  Sbonid—  have  been  (1)  deposited  or  (8)  oovered  into  Treaa- 
nryt  Important  qoestlon,  aa  moneys  deposited  can  ba' applied 
nodet  a  statnte,  withont  an  appropriation,  white,  when  coraied, 
they  cannot 4fT 

Beooverable  in  Canrt  of  Clalnu V 

BmMe,  —  abonld  have  been  deposited,  bat  not  oorered  into  Tieaanrj, 

(br  payment  of  olalma  therefor  whenever  made 4fli,M 

USAOI  AS  TO  —  claims: 

llkey  are  examined  by  Commlsaloner  of  Internal  Berenoe,  approved 
or  disapprored  by  BecretaryofKreasnry  and  Anally  passed  opon 

by  First  Comptroller 40B,tfl 

Dlibnralng  Offloara. 

ACOODDTB  OF  —  : 

Ifnst  be  snpported  by  vonobers ■ ..  33 

JkS'VJi'rczB  orpUBUc  momet: 

Do  reqaisitions  of  dlabnisiog  offloera.     Praotlee  aato 30B-W 

Chrci  or  —  : 

Uay  bs  Indorsed  and  collected  by  flnanolal  officer  of  a  coipotatitn, 

witbont  regard  to  date  of  said  Bnandal  offioer^  appt^traent. . .  133,  US 
Nat  originally  payable  to  maker  of  a  power  of  attorney  and  whieh 
has  already  been  Indorsed  by  payee,  may  be  indorsed  nnd^  a 

power  of  attorney  wbich  may  beexecnted  at  any  time 133,  IS 

Net  to  be  onrreney  or  a  medinm  of  exchange,  bat  In  practice  it  ia  pay- 
able to  order  IS 

When  it  cannot  be  indorsed  under  power  of  attorney.    Bnle  govema 

corporations  aa  well  asnatnTal  persona ..I33,134,13S 

\- 
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BialMiniiic  OflkMrs— Contiiiaed. 

DUTIXS  OF— ...... 

LUOTATIONS  OH— 

POWKR0  OF— 

SsQuumoirs  of  — : 

For  advances  of  pabllo  luoneyi.    Practice  aa  to 90S-310 

{See  Dbpabtmbnt  of  Statb,  subtitle  Disbursimo  guerk; 
Officbss;  Po8T-Offics  DKPABnfBNT,  sabtitle  Disbubs- 

IKO  CLBBK ;  TRKASUBT  DSPABTMBlVTy  Subtitle  DI8BUB8INO 
CLBBKS.) 

DlapatolMa. 

Bbabxb  of  — : 

Appointed  by  Secretary  of  State  (bis  expenses  being  paid  from  appro- 
priation for  contingent  expenses,  foreign  missions)  not  an  officer.  178, 18D 
Dlfltifbiitlon* 

C0UB8B  of  — : 

Of  money,  due  decedent  from  Goyemment  under  United  States  law, 

may  be  proepectiTcly  prescribed  by  Congress 157, 159, 161 

Diatfiot  Attomay. 

Affxabancb  in  Statx  courts  by—  : 

Not  an  official  duty  except  in  special  cases..... 38,40 

AsaiSTANCx  OF  — : 

In  Supreme  Court,  not  authorised 48 

AsaiaTAifT- : 

Attomey-Oeneral  may  decide  what  compensation  should  be  paid, 
after  services  have  been  rendered,  but  cannot  delegate  power  to 

fix  compensation.    This  cannot  be  paid  to  district  attorney 413, 414 

May  be  retained  by  Attorney-General  to  aid  district  attorney 413 

Attxndancx  bt  — : 

A  condition  precedent  to  the  right  to  compensation,  and  when  the 
statute  requires  it,  as  in  jMr-dism  cases  it  does,  there  is  no  dis- 
pensing power  over  the  law,  by  which  its  requirement  can  be 

disregarded 503 

Must  be  actual  to  entitle  him  to  per  diem  for  Sundays  and  holidays. 
If  he  return  home  on  these  days,  gners,  if  he  can  receive  per 

ir<es»  for  them  f    Reasons 508-604 

Per  diem  for — ,  allowed  for  Sundays  and  holidays  of  term  of  court 

held  away  from  his  place  of  abode 500,503 

COMPSNSATIOH  OF  — : 

Attendance  must  be  actual  to  entitle  him  to  per  diem.  If  he  return 
home  on  Sunday  or  a  holiday,  qwrre,  if  he  can  receive  —  f  Bea- 
sons 502-504 

Claim  for  — ,  under  Bev.  Stat.,  sec.  838,  cannot  be  allowed  by  account- 
ing officers,  unless  first  approved  by  Secretary  of  Treasury,  on 
the  certificate  of  the  Judge 136,141.148 

Fees  in  proceedings  for  contempt,  when  and  when  not  allowed 877 

For  inquiry  and  examination  by  district  attorney  to  determine  whether 
cases  reported  to  bim  by  internal-revenue  collectors  shall  be  pros- 
ecuted—  not  allowed 138 

For  services  and  expenses  preparatory  to  trial  in  cases  mentioned  by 
Rev.  Stat.,  sec.  838,  when  such  cases  are  disposed  of  before  the 
proper  Judge,  authorised 138 

Is  entitled  to  the  fee  "  in  cases  at  law  when  Judgment  is  rendered 
without  a  Jnry,"  in  contempt  cases.  If  he  Join  two  or  more  such 
proceedings  against  several  parties  who  '*  should  be  Joined,''  he 
is  entitled  to  but  one  fee 855,970,873 


054  First  Oomptrollet's  Offioej  Treaaury  Department. 

Distxiot  Attorney — Continaed. 
Compensation  of— Continaed. 

Mileage  is  not  allowed  in  place  otper  diem  —  for  Snndays  or  holidays 
in  term  of  ooart  held  away  from  his  abode  (tM,  aUo,  Milkagb, 
post) 508 

Not  allowed,  in  addition  to  regalar  fees,  for  services  during  the  trial 

of  a  case,  no  matter  how  prolonged 133 

Not  entitled  to  ,fier-diem  fee  of  $5  for  examination  of  persons 
charged  with  crime,  when  commissioner  has  a^Joamed  hearing 
from  one  to  a  later  day,  and  nothing  farther  is  done 475, 476 

Payment  for  extra-official  services  not  regulated  by  statutes  regulat- 
ing salary  and  fees • 41 

Per  diem  is  allowed  for  attendance,  daring  a  term  of  ooart  away  from 
his  abode,  for  Sundays,  short  adjournments,  and  holidays  in- 
cluded interm 325,396,327,500,508 

Perdiemf  is  not  allowed  where  a  court  a(J(jonms  over,  making  a  recess 

daring  a  term  for  a  period  not  covered  by  a  Sanday  or  holiday..  500, 504 

Per  diem  rests  solely  on  statute  and  its  proper  construction 500, 501 

Salary  and  fees  prescribed  by  law  are  full  —  for  all  official  services..  42 

Unauthorized  for  services  in  Supreme  Court 46 

Disabilities  of  — : 

Cannot  charge  mileage  for  going  to  nor  returning  from  his  place  of 
abode  during  recess  caused  by  court's  adjourning  over  daring 
term  for  a  period  not  covered  by  Sunday  nor  a  holiday 500,503^504 

Cannot  claim  mileage  for  going  to  and  returning  from  home  on  Son- 
days  or  holidays  of  term  of  court  held  away  from  his  abode 508 

Cannot  receive  compensation  for  services  of  assistant  retained  to  aid 

him  by  Attorney-General 413,415 

Does  not  make  an  examination  before  a  commissioner  of  persons 
charged  with  crime,  when  the  hearing  is  adjourned  fix>m  one  to 

a  later  day  and  nothing  further  is  done 475-476 

Duties  of  — : 

In  internal-revenue  seizure  cases 3Bi 

Must  prosecute  in  proceeding  for  contempt  of  United  States  court. 

Kegnlation  of  fees  in  such  cases 255,270,873 

Prescribed  by  statutory  provisions '. 40 

{SeCf  ahOf  Employment;  Services,  jM>«t.) 
Employment  of  — : 

May  be  employed  by  Attorney -General,  to  render  United  States 
services,  not  part  of  his  official  duty.  He  alone  can  be  employed 
by  said  Attorney-General.  (See,  alsOf  Duties,  Bupra,  andSKRViCKS, 

po8t) 52-«5 

Fees.    (>Sec  Compensation,  wijwa.) 
Mileage  : 

Cannot  be  charged  for  going  to  nor  returning  frx>m  abode  duriog 
recess  caused  by  court's  adjourning  over  during  term  for  a  period 
not  covered  by  Sunday  nor  a  holiday 500,503,504 

Not  allowed  in  lieu  of  per  diem  for  Sundays  or  holidays  of  term  of 

court  held  away  from  his  abode 50i 

Rijrht  to  —  rests  solely  on  statute  and  its  proper  construction •  500,501 

Not  requiukd: 

To  attend  to  United  States  interests  in  a  State  court 5d 

Per  diem.    (-Sec  Compensation,  supra,) 
Services  of  — : 

ConfiDed  to  his  district 40 
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2>istriot  Attomey—CoDtinued. 
SxBYiCKS  OF — Continned. 

When  exlra-offioial,  bat  not  in  Saprome  Conrt,  mmj  be  employed  and 
paid  for  nnder  18  Stat.,  109,  sec.  3,  while  not  anthorised  by  Ber. 

Stat.,  sec.  299 38,41,48,43,47,48 

Distxiot  of  Columbia : 
Appropriatiohs  fob — : 

Bonndary-fltreet  aazUiary  aewer  —,  anmuU,  not  permanent  epeeiJU). .  .7, 9, 10, 19 
Contingent  expenses  —  Engrossing  cannot  be  paid  for  ont  of  —  unless 
done  in  regular  course  of  business  and  not  otherwise  proyided 

for , 154,156 

How  disbursed 9,31 

Made  on  estimates  of  Commissioners 8 

For  new  works  and  expenses  discussed S21-830 

Claxmb  aqaisbt  — : 

Inyestigated  by  Commissioners  and  reyiewed  by  accounting  officers  of 

Treasury 31 

Commissioners  of  — : 

Aeeount  monthly  to  Treasury  Department.  •••.. 31 

Ascertain  correctness  of  return  of  marshal  or  deputy  on  police  court 
writs  and  refuse  payment  for  serrice  not  made  by  marshal  or 

deputy 31,32 

Draw  on  revenues  of  District  on  requisition  specifying  the  appropri- 
ation on  which  drawn 31 

Executive  duties  of  —  imposed  by  statute,  require  the  exercise  of 
Judgment  and  discretion  and  are  not  subject  to  Judicial  control 
or  review ;  but,  after  this,  a  dissatisfied  contractor  can  pursue  any 
authorised  Judicial  remedy  which  is  subject  to  no  executive  con- 
trol or  review 809,890,881 

Have  sole  authority  to  invest  in  the  name  of  the  United  States  Treas- 
urer as  trustee,  the  10  per  cent,  guarantee  fund,  retained  under 
act  June  11, 1878  (80  Stat.,  106),  in  the  required  public  securities ; 
and  they  make  final  disposition  of  the  fund  under  the  statute, 

subject  to  review  by  the  First  Comptroller 809, 816, 817, 818 

Investigate  claims  against  District 31 

Powers  and  duties  of  — ,  and  more  especially  as  to  the  guarantee  fhnd 

for  new  works 816,817,880-830 

Services  rendered  to  —  by  salaried  clerk  in  an  executive  department 

cannot  be  paid  for 154 

Submit  estimates  of  expenses  to  Congress 31 

Butt  withik,  oamkot  bb  done  bt  : 

Details  of  officers  outside  of  the  District 38,  note. 

EsnMATSs: 

Caption  of  —  for  appropriations,  made  by  Commissioners 8 

For  appropriations 8 

Of  proposed  expenditures  made  by  Commissioners  and  annually 

transmitted  to  Congress] 31,895 

EXPKNDITURKS : 

How  made 31 

One-half  of  all  —  are  paid  by  United  States  out  of  their  general 

revenues 155 

OF  —  : 
Engrossing  a  letter  cannot  be  paid  from  contingent-expenses  appro- 
priation unless  such  service  was  necessary  to  conduct  the  appro- 
priate business  of  said  office,  or  of  the  government  of  the  District, 
and  was  not  otherwise  provided  for 154,156 


066  First  OimptroUer^s  Office^  Treasury  Department 

Bistilot  of  Colombia — Continaed. 
EzPBNSES  OF — Continued. 

How  paid 225,888 

How  provided  for 9,Zi 

QOVSRNMENT  OF  — : 

A  part  of  the  General  Government;  a  branch  of  the  public  service. 

Illustration 155,156,287 

Has  the  usual  powers  of  municipal  governments,  within  the  limits  of 
the  laws  of  its  creation  and  the  appropriations  made  for  its  sap- 
port  156 

Is  under  exclusive  legislative  control  of  Congress,  which  includes  the 

power  of  taxation  and  the  right  to  exclusive  jurisdiction 155 

Guarantee  fund  : 

Contractor,  under  act  June  11,  1878  (20  Stat.,  106),  how  paid  and 

what  amount.    Dispoiition  of  residue 209, 218, 219, 220-230 

Under  act  June  11,  1878  (20  Stat.,  106),  how  invested  and  finally  dia- 

posed  of 209.216,217,218,219,220-230 

Guabantee-fund  bonds  : 

Are  public  property.    (iS^ec  Property,  |>o»0 228 

Surplus  of  ~  governed  by  Rev.  Stat.,  sec.  3618,  and  will  go  to  credit 
of  "  miscellaneous  receipts  from  public  property  sold"  to  await  a 
subsequent  appropriation —  231,234 

Surplus  of  —  not  *'  unexpended  balances  of  appropriations,"  nor 
**  amounts  of  money  *  *  which  have  been  deposited  by  the 
District  in  the  Treasury"  at  date  of  act  June  30,  lbb4,  but  are 

subsequently  deposited  amounts 231,234,235 

Judgments  against — : 

May  be  collected  on  power  of  attorney  from  judgment  creditor..  .106, 111,112 
Marshal  of  — : 

Accounts  for  completed  service  to  be  submitted  monthly  to  Com- 

missioners 30,31 

Fees  in  police  court  cases  payable  from  appropriations 30 

Returns  of  service  on  police  court  writs  by  —  are  not  conclusive  open 

Commissioners 30, 31 

New  works.    (See  Appropriations,  supra,) 
Officers  of  — : 

Cannot,  without  consent  of  Congress,  **  accept  any  present,  emolo- 
ment,  office,  or  title  from  any  king,  princey  or  foreign  state"; 
may  accept  a  gold  medal,  by  virtue  of  act  creating  municipal 
government 156 

Exercising  local  functions  in  District,  hold  office  under  General  Gov- 

ernnieut.     Salary  of  —  paid  by  the  Government  at  Treasury ....  ISS 

United  States  officers  and,  subject  to  many  of  the  statutory  restraints 

and  regulations  imposed  on  other  United  States  officers 228 

Police  Court  of — : 

ExpeuHos  of  —  payable  from  appropriations 30 

Police  major  of — : 

May  sometimes  serve  process .— .      30,38 

Property  of  —  : 

Is  public  property.    When  sold,  its  proceeds  are  disposed  of  under 

Kev.  Stat.,  sec.  3618 2« 

Revenues  of  — : 

How  and  where  deposited  and  disbursed ;  drawn  only  on  requisition 
of  Commissioners ;  what  part  of  —  is  appropriated  to  the  ex- 
penses of  District ;  are  subject  to  control  of  and  appropriation  by 
Congress ^..31,155, 
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Dlstrlot  of  Colombia— Continued. 
BxvsiaJU  OF— Continned. 

Baised  by  direct  aathority  of  Congress ••  166 

8SWKBAQS  8T8TEX  OF—: 

Aot  of  Jane  30, 1884,  makes  no  appropriation  of  snrplns  of  gaaran- 

tee-fnnd  bonds,  nor  cbanges  tbe  provisions  of  B/eir,  Stat*,  tee. 

3618 831 

{8ee,  al§o^  Appropbiatioms,  supra.) 

Tazatiok  of—: 

All  taxes  colleoted  shall  be  disbursed  for  expenses  of  District SS6 

Under  exclnsiye  control  of  Congress 166 

Dmfta. 

BlOHT  TO  RXCBIVK : 

Does  not  pass  to  legal  represeatatlves  on  death  of  attorney.    Reason 

for  rule 117 

(See  Consular  officers,  subtitle  Caneul;  Diplomatic  officxbs, 
subtitle  Drttfts;  Trkasurt  Dbpartmsnt,  subtitle  Dn^fi.)  • 


Act: 

Of  Jnnp  30,  1864,  see.  171,  provisions  of,  concerning  — 

AlXOWANCB  BT  COMKISSIONBR  OF  INTBRNAL  RbVBNUB: 

Not  conclusive  on  accounting  officers.    Reason 13,19 

Right  of  action  on — ,quare 91 

Campbell  v.  Unitbd  States: 

107  United  States,  decided  subsequently  to  Exporter's  case,  sustains 

First  Comptroller's  decision  therein 26,iiofik 

Dbfimitioh  of — : 

A  right  under  the  statute,  resting  on  valuable  consideration,  not  a 
gratuity;  a  contract  of  the  Government,  highly  favored  by  stat- 
ute.   (See,  aleOf  Elbmbkts,  jiot t) 14, 23, 25, 36,  note. 

ELKMBlfTB  OF  —  : 

(1)  A  right  under  statute,  (2)  resting  on  valuable  consideration,  and 

(3)  supported  by  proper  evidence.   (Seealao  DBFiKmoir,  eupra) .  14 

EVIDBNCB : 

Facts  supporting  and  right^to  drawback  must  exist  by  law  or  reg- 
ulations, or  both,  and^ust^be*satisfactorily  established  before 
some  designated  officer  before  regular  accounting  officers  pass  on 
it,  but  they  must  re-examine  the  evidence 13,19 

Must  show  (1)  that  claimant  has  manufactured,  (2)  has  paid  internal- 
revenue  tax,  and  (3)  has  exported.  Regulations  are  directory  as 
to  form  and  time  and  performance  of  acts  required  as  a  means  of 
supplying  proofs 14,22,29,30 

EYIDEKCB  before  COICMIBSIONBR : 

Not  necessarily  record  evidence,  if  legal  and  satisfactory  to  him 89 

Exportation  defined: 

Goods  are  not  exported  until  the  vessel  in  which  they  are  laden  has 

cleared  from  the  port  whence  export  is  made 163 

Fraud: 

Fraudulent  disregard  of  regulations  by  claimant  bars  him  of  relief 

at  the  hands  of  accounting  officers .* 14,90 

JuBUDicnoif  OF—: 

Accounting  officers  are  not  condnded  by  allowance  of  Commissioner 

of  Internal  Revenue,  but  may  consider  new  evidence 13, 19,21 

Preliminary  —  is  in  Commissioner  of  Internal  Revenue ;  final  —  is  in 

Fifth  Auditor  and  First  Comptroller 99 
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Drawback—Continued. 
Policy  of  the  law: 

Granting  drawback  favors  and  protects  rights  of  drawback 30 

Regulations  : 

Prescribed  concerning  drawback  have  the  force  of  law,  are  in  affirm- 
ative, not  negative,  terms,  and  are  directory,  not  absolute;  oot 
a  statute  of  limitations  against  rights,  but  to  expedite  certain 
acts  and  evidence.    Failure  to  comply  with  —  discussed. . 22, 23, 27, 29, 30 
Relief  : 

Barred  by  fraudulent  disregard  of  regulations  by  claimant 14, 30 

Right  to  —  not  lost,  when  : 

By  wrongful  failure  of  officer  to  furnish  evidence  required  of  him  by 

law  or  regulations.    What  is  wrongful  failure 14, 23,  S4, 96 

{See  Statutes,  subtitle  Drawback,) 

IB. 
Bmploy^a. 

Absence  of  — : 

(1)  For  more  than  30  days  in  a  year,  or  (2)  without  leave,  shall  be 

without  pay,  except  in  cases  of  sickness ...35,36,37 

Leave  of  —  asked  and  granted  without  pay,  under  mistake  of  fihct, 

may  be  modified  to  permit  payment  of  salary 34,36 

Leave  of —  in  Treasury  Department 505 

Leave  of  —  may  be  granted  by  head  of  Department,  without  limit 

and,  except  in  cases  of  sickness,  without  pay.    Reasons  for  rule.  37 

Regulations  concerning  — 505, 50S 

Usage  as  to  leave  of  —  prior  to  March  3,  1883 35,36 

Under  process  as  Government  witness,  a  duty  not  governed  by  22 

Stat.,  563,  sec.  4,  and  salary  continues • 34.36 

Without  cause  or  permission,  remedied  by  removal 36 

Bearer  of  dispatches: 

For  State  Department  is  not  an  officer.    Reason 176,180 

Capitol  police: 

Appointment  of — ,  how  made 186 

Compensation  of  — ,  how  made  187, 188 

Duties  extend  to  Botanical  grounds 187 

Employes  of  Capitol  Police  Board,  and  not  of  Congress 186,187,  l& 

Extra  compensation  of  —  not  allowed  under  act  March  3,  18B3,  22 

Stat.,  632 186 

Compensation  of  — : 

Begins  after  taking  oath  of  office 377 

Modes  of  computing  — ,  time  rule  and  regulations. .  .342, 343, 345-347,  and  moie^ 

348,  aote,  3^ 

Pro  rata,  where  it  is  yearly,  but  employ^  is  superseded  during  the 

year.     Data  for  computing  — ;  old  rule  changed  by  statute  and 

decisions.    —  not  affected  by  date  of  beginning  service 10O»  104 

Rev.  Stat.,  sec.  1765,  applies  to  employ^  and  unofficial  servioee  as 

well  as  to  officers  and  official  services 373 

Salary  not  affected  by  absence,  under  process,  as  Gk>vemment  witness.       34, 36 

{See  Absence  ;  Capitol  Police,  supra;  Interpreters;  PoucEaacx,  jp^ct) 

Interpreters  at  consulate  : 

.    Appointment  of  — , 297 

Not  named  in  act,  Feb.  26, 1883  (22  Stat.,  424, 425, 429),  cannot  be  paid 

under  it 2M,  296. 297 

Salary  of  — ,  how  provided 
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Bmploy^fl— Continoed. 
Laborxr: 

Definition  of  — 144,146,148 

MSCHANIC: 

Definition  of— 144,146,148 

PoucB.    {See  Capitol  voucM,  9Ufira.) 

POUCSMSN  : 

Not  entitled  to  extra  compensation  under  act  May  18, 1872(17  Stat., 
134,  sec.  2),  as  they  are  neither  "laborers,  workmen,  nor  me- 
chanics"  142,146,148 

BXMOYAL  OF  —  : 

Bemoved  for  absence  withoat  oanse  or  pennission 36 

BSSIGNATION  OF — : 

Usage  as  to — * 3S 

Saijuit  OF— .    (500CO1CPXN8ATION,  •apro.) 
Suits  against — : 

Beimbnrsement  of  expenses  of  — . 
UaAOx : 

As  to  resignations  of — and  leave  of  absence  of — 35,96 

Workmsh: 

Definition  of— 144,146,148 

(500  Officers.  ) 
BiiToys.    (See  Officers.) 
Bqnitable  CcmTeraloii. 

PRINCIPUB  UNDKRLTIMO  IT : 

Several  kinds  of  eqnitable  conversion ;  the  doctrine  as  applied  to  tax- 
sale  snrplns  under  12  Stat.,  304,  sec.  36 ;  and  decision  in  Chaplin 

«i  al.  v.  U.S.,  in  Court  of  Claims 17<V-179 

Bquity. 

Bill  to  rscovbr  trust  fukd  : 

Parties  to  — 106 

Creditor's  bill  — : 

May  be  supported  afterjudgment 185 

MAXIMS  I 

"A  suitor  must  come  into  equity  with  clean  hands'' 69 

'' He  who  seeks  equity,  must  do  equity" 69 


Act  Aug.  18,1856,11  SUt.,  59,  instead  of  52 177 

Act  June  7,  1862,  12  Stat.,  423,  instead  of  422 465,466,467 

Act  July  1,  1862,  12  Stat.,  433,  sec.  2,  instead  of  434 479 

Act  July  1,  1862,  12  SUt.,  43:i./34,  sec.  4,*instead  of  434 479 

Act  July  1, 1862,  12  Stat.,  445,  sec.  34,  instead  of  433,434 479,481 

Act  July  25,  1868,  15  Stat.,  180,  183,  sees.  9,  15,  instead  of  178 278 

Act  March  3,  1869,  instead  of  1859 51 

Act  June  22, 1870, 16  Stat.,  162, 164,  sees.  5, 14,  instead  of  163, 164,  etc .      44, 48 

Act  Feb.  21, 1871,  16  Stat.,  429,  sec.  41,  instead  of  4 30,31 

Act  Jan.  20, 1874,  instead  of  June 99 

Act  June  20,  1874,  instead  of  Jnne  30, 1874 245 

Act  June  23,  1874,  18  Stat.,  232,  instead  of  231 393 

Act  Feb.  22,  1875,  Supplement  to  Be  v.  Stat,,  145,  sec.  1,  instead  of 

sec.  81 429,439 

Act  Feb.  26,  1877, 19  Stat.,  239,  instead  of  267 47 

Act  Mar.  3,  1881,  21  Stat.,  381,  instead  of  380 494 

*  The  correct  page  or  word  is  first  printed  in  this  table;  the  error  follows  ''instead 
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Bnrata — Continued. 

Act  Mar.  3,  1883, 22  Stat.,  480,  instead  of  488 lS4.1flS 

Act  Jane  26,  1884,  23  SUt.,  59,  instead  of  53 441 

Act  July  7,  1884,  23  Stat.,  254,  seo.  2.    Erroneous  statement  of—  in 

Farrar's  case,  5  Lawr.,  Compt.  Deo.,  463,  oorreoted 506^507 

B^  —  should  be  to  (Fripp's  case,  489,  syllabus,  par.  2) 49 

Correction  of  error  in  Farrar's  case,  5  Lawr.,  Compt.  Dec.,  463 506^507 

Effects  instead  of  affect«,  twelfth  line • & 

R«T.  Stat.,  sec.  771,  instead  of  871 %ft 

12  Stat.,  640,  amends  sec.  7  of  act  of  June  7, 1862.    There  are  no  aee- 
tions  2  nor  7  to  12  Stat.,  640,  but  they  are  to  be  found  in  act  of 

June  7,  1862 467 

Treaty  Feb.  14,  1833,  instead  of  1883 966 

BstoppeL    (/Sm  Evidence.) 
Bvlotion.    (8tt  Real  estate,  subtitle  IMdion.) 
Bvldenoe. 
Accounts  : 

Settled  by  Sixth  Auditor,  their  effect  as  evidence  in  court 303, 311, 312 

(/Sm  Originals,  t^U) 
Act  of  Congress: 

Time  of  approval  of  —  may  be  shown  by  any  legal  CTidence 336 

Allegations  of  fact: 

Disputable  — y  from  which,  when  Judicially  ascertained,  an  estoppel 

in  paia  might  arise,  not  given  effect  by  accounting  officers 59,  €8 

Balance: 

Certified  by  First  Comptroller  as  evidence 86^94 

Certificate  : 

Of  clerk  of  proper  court,  proof  in  final  settlement  of  acoounts  of 
United  States  marshal  that  he  has  returned  all  process  and  ao- 

counted  for  all  moneys  of  United  States  in  his  hands 85,87,68 

Of  tax-sale  is  prima  facie  evidence  of  title  in  the  purchaser 72 

Of  the  proper  judge  necessary,  before  Secretary  of  Treasury  can  ap- 
prove claim  of  district  attorney  under  Rev.  Stat.,  sec.  838 138 

Check  : 

Evidence  of  claim 134 

Claims  against  United  States: 

General  rule  as  to  finding  facts  in  —  and  exceptions 13,26 

Copies: 

A  certified  copy  of  a  Judgment  and  power  of  attorney ;  a  voucher  in 

Judgment-assignment  cases '. • 113,  M4k 

Begnlation  of  Treasury  Department,  statutes,  and  decisions  conoera- 
ing  conditions  on  which  —  are  granted  to  private  persons,  and 

form  of  certificate  under  Rev.  Stat.,  sec.  886,  referred  to 44S,446 

Cumulative  : 

Evidence  of  title  will  not  impair  already  possessed  rights 74 

Deed: 

Retroactive  effect  cannot  be  given  to  —  by  jiarol  evidence  at  law  or 
before  an  accounting  officer,  but  may  be  admitted  in  equity  to 

re-form  such  deed  for  mutual  mistake 9 

DiREcroRY  statutes: 

Not  binding  in  matters  of  evidence,  if  sufficient  be  otherwise  pro- 
duced in  support  of  claim.... ...•  .......      14,9 

Direct-tax  surplus: 

Deposit  of —  in  Treasury  not  proved  by  legal  presumption  that,  ra> 

ceiving  officer,  whose  duty  it  was  to  deposit  it,  did  his  duty....  157, 164 
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Svidmoe — Continoed. 

DI8BARMBNT  OP  ATTORNEY  : 

MuMt  rest  on  more  than  a  mere  preponderance  of  eWdence 33 

Documents.    (Sm  Obioinals, ^tl.) 
Estoppel : 

Claimant  estopped  from  asserting  inralidity  of  his  own  power  of  at- 
torney, when 117,128,129,135 

Considered,  and  general  rale  goTeming  — 66 

Effect  of— 109 

In  tax-sale  surplus  oases,  —  by  written  or  record  evidenoe,  is  neces- 
sary to  bar  the  title  of  legal  owner  at  time  of  sale 59 

Legal  owner  of  claim  against  United  States  may,  in  certain  cases,  be 

estopped  from  asserting  i  c  against  the  Government 106, 109 

Municipal  corporations  are  estopped  from  setting  up  irregularities 
in  the  exercise  of  their  powers,  toeseape  liability  to  persons  who 
have  dealt  in  good  faith  with  them  and  parted  with  value  for 
their  benefit 481,  note. 

Per  ee  transferring  legal  title  to  a  claim  by  operation  of  law,  will  be 

given  effect  by  accounting  officers 59, 67 

Proposal,  thongh  not  in  legal  form,  is,  to  the  extent  of  its  terms, 
operative  by  way  of  —  on  the  bidder,  who  cannot  allege  its  ille- 
gality    315,324 

Borety  signing  a  bond,  estopped  from  objecting  to  it 486 

(See,  alto,  Allegations  of  fact,  eupra,) 

Eviction  : 

United  States  Court's  Judgment  sole  evidence  of  —  in  refund  claims 

for  d  irect-tax  paymen  ts 72 

Judgment : 

In  trover  conclusive  evidence,  as  between  the  parties,  that  defendant 

has  been  guilty  of  tort 291 

United  States  Court's  —  sole  evidence  of  eviction,  in  refund  claims 

*       for  direct-tax  payments 72 

Legal  presumption  : 

That  officers,  who  received  d irect-tax  surplus  and  were  by  law 
charged  with  the  duty  of  depositing  it  in  Treasury,  performed 

that  duty :  is  not  evidence  of  such  a  deposit 157, 164 

Order  of  court  : 

Approving  marshal's  account  is  only  prima  fade  evidence,  which  may 
be  rebutted  by  either  party  when  the  account  is  reviewed  by 
the  Treasury  Department  or  Court  of  Claims 429,434,440 

Originals  : 

No  account,  document,  or  paper  of  any  kind  on  file  in  the  Treasury 
Department,  shall,  on  any  occasion,  be  withdrawn  by  agents, 
attorneys,  or  other  persons  ;  and  aubpaua  duces  tecum  will  not  lie 

to  compel  their  production  (See  Copies,  kupra) 445, 446 

Papers.    (See  Originals,  aapra.) 
Parol  — : 

Cannot  give  retroactive  effect  to  a  deed  (1)  at  law  or  (2)  before  ac- 
counting officers,  but  (3)  may  be  admitted  in  a  court  of  equity  to 

re-form  it  for  mutual  mistake 69 

Power  of  aftornky  : 

And  certified  copy  of  Judgment,  in  Judgment  assignment  cases,  a 

voucher llZnote, 

36  DEC,  VOL  6 
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Evidence — ContiDued. 

Recitals  ik  written  instruments  : 

Per  86  trausfcrriug  legal  title  to  a  claim  by  operation  of  law,  will  be 

given  effect  by  accounting  officers 59,67 

Recognizance.    (5ee  Separate  title.) 
Sub- VOUCHERS.    {See  Vouchers,  post,) 
Time  of  approval  of  act  of  Congress  : 

May  be  8bowu  by  any  legal  evidence 332 

Vouchers : 

All  disbursing  officerH'  accounts  must  be  supported  by — 353 

Are  required  in  settlement  of  accoants.  When  sub- vouchers  for  small 
items  cannot  be  had,  items  must  be  given  in  detail  and  their  pay- 
ment as  necessary  expenditures  should  be  verified  by  oath  or 

other  sufficient  evidence .  2e7,28i? 

Authoiized  agents*  —  not  conclusive  on  accounting  officers 21 

Definition  of  — 350,354 

In  clainiM  by  0)  ^^"^j  (^)  regulation,  (3)  usage,  or  (4)  requirement  of 
a  Comptroller,  to  be  verified  by  claimant,  a  voucher  is  a  veritied 

claim  agiiinst  United  States  and  an  acquittance  thereon 350,354,355 

Must  prove  ull  payments  for  which  consular  and  diplomatic  officers 

claim  ciediD  in  thuir  accounts 15^,90,91 

What  is  a  voucher  in  judgment  assignment  cases 113,  note. 

(5fc  Drawback.) 
Execution. 

Claims  against  United  States: 

Ntit  subject  to  levy  on  writ  of  — 184,185 

(SecFnocKss.) 
Executive  Officers. 
Disabilities  of  — : 

Validity  of  tux-sale,  a  juditinl  quentiou  which  executive  officers  have 

no  requisite  means  of  deciding 7i 

Executor.    (iSe«  Peksonal  reprkskntatives.)  « 

F. 

Fees. 

Jurat: 

To  deputy  marHhHr.s  com'peusat ion-claim  fee,  fifteen  cents :)50,.1d3 

Oath  : 

Admiuistored  l)y  otMcer,  in  affidavit  verifying  deputy  marahars  coui- 

pensution- claim  fee,  ten  cents 350,3r)3 

( Se^  C OM V K N s a Ti ON ;  Pe r  diem.) 
Felony. 

ARKKST  FOR  — : 

M;iy  be  sometimes  made  by  a  private  person  without  a  warrant 473,474 

Fifth  Auditor. 

Jurisdiction  of: 

Accounti*  of  eonsulnr  and  diplomatic  officers  settlecl  by  —  and  First 

Comptroller.     Mode  of  settliug 94,95,97,9e 

Accounts  of  Post-Otlice  disbursing  clerk  for  contingent  expenses 

settled  by  —  and  First  Comptroller ;*02,:»6 

Has  —  over  drawbacks ti 

(See  AlDiTOR.) 
Fine.     (SteCovnTs.) 
First  Auditor. 

Jurisdiction  of  — : 

AcL-uunts  of  Post-OtHee  disbursing  clerk  for  salaries,  settled  by  —  and 

First  Comptroller 303,306 
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mnt  Auditor— Cod  tinned. 

JuRiBDicnoN  OP— Continued. 

Han  —  all  accounts  not  specifically  or  by  reasonable  inference 

assigned  to  some  other  auditor 902,306 

Pirst  Comptroller. 
Decision  of  — : 

Final  in  claims  for  direct-tax  sale  surplus  or  others  over  which  the 

law  gives  him  Jurisdiction 59, 66, 74,  iiols,  80 

DiKECT  tax: 

Letter  advocating  bills  (H.  R.  110,  Senate  795)  intending  (1)  to  refund 
paid  —  and  (*2)  remit  unpaid  — ,  with  a  general  discussion  of  the 
subject  anddraft  of  suitable  bill 337-340 

DlSAPILITIES  OF — : 

Has  no  power  to  decide  an  odverMry  and  Judicial  question  arising 
under  direct-tax  sales  act.  It  must  be  decided  by  *Mue  process 
of  law" 06 

Warrant  cannot  be  countersigned  by  —  which,  on  the  fkce  of  the 

claim  on  which  it  is  based,  is  not  '*  warranted  by  law  " 294,296 

Duties  of  — : 

Institutes  suit  on  1>ond  of  United  States  officer,  in  arrears,  or  wherever 
a  debt  is  due  the  United  States.  The  three  necessary  prelim- 
inaries  88,93,94 

Must  finally  pass  upon  direct-t-ax  claims 469 

JORISDICTION  OF  — : 

Accounts  of  consular  and  diplomatic  officers  settled  by  -r-  and  Fifth 

Auditor.     Mode  of  settling 94,95,96,97,96 

Accounts  of  Post  Office  disbursing  clerk  for  Halaries  settled  by  —  and 
First  Auditor;  and  for  contingent  expenses  by  —  and  Fifth  Au- 
ditor    302,306 

Has — drawback  claims 22 

Heninst  decide  (1)  whether  a  balance,  certified  by  thu  Second  Comp- 
troller, fs  authorized  by  law,  and  (2)  whether  there  is  an  ap- 
propriation for  payment  thereof 364,369,370 

Reviews  action  of  District  Commissioners  in  regard  to  the  guarantee 
fund  under  act  June  11, 1878  (20  Stat.,  106),  and  decides  whether 
a  contractor  receives  bonds  or  money 209, 218, 220 

Settles  accounts  of  Treasurer,  and  must  decide  on  the  legality  of  pay- 
ments made  by  him.  Hence,  it  is  proper  that  his  opinion  be 
taken  on  all  questions  preliminary  to  payment  of  United  States 
obligations 199 

Settles  disbursing  accounts  of  Clerk  of  the  House  of  Representatives.  2 

Limitations  on  — : 

Can  only  recognize  the  party  having  a  legal  title  to  a  claim 65 

Opinion  of  — : 

May  be  given  to  United  States  officer  or  agent  as  to  his  authority  to 
make  contracts  for  services  or  supplies,  or  to  pay  claims.    But  it 

will  not  be  given  in  a  hypothetical  case 406 

Powers  of  — : 

They  require  deputy  marshals,  appointed  under  Rev.  Stat.,  sec.  2021, 

to  verify  claims  for  compensation 350,353,357 

Will  not  certify  balance  in  favor  of  United  States  marshal  in  final 
settlement  accounts  unless  clerk's  certificate  proves  the  marshal 
has  accounted  for  all  moneys  and  served  all  process  of  United 
States  in  his  hands •• 85 

{See  COMPTKOLLBR.) 
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Forms. 

Account  and  draft: 

Of  consul 89,90,91,Ko<f. 

Account  for  fees  : 

Of  commiHsiouer 3GS^363 

Certificate: 

Of  clerk  as  to  process  and  moneys  in  final  settlement  of  marshal's 

accounts 88,  noU. 

Under  Rev.  Stat.,  sec.  886 445,446 

Drawback  certificate  : 

Of  commissioner 16,  «ot«. 

Estimate  for  expenses  : 

Internal-revenue  service 308,  ncte^  lUU 

Guaranty : 

To  proposals  for  carrying  mails 325 

Internal  revenue  — : 

MarsLal's  notices  to  appear  and  for  sale.      {See,  aUo,  Estimates, 

9tipra) : 383,  Roff. 

Marshal's  notice  of  sale  : 

Internal-revenue  case 383,  aotf. 

Marshal's  notice  to  appear  : 

And  plead,  iutemal-revenne  case 383,iiot<. 

Power  of  attorney  : 

Assigning  judgment  against  United  States 110,  note,  113,  noU,  118,  n^U. 

Proposals: 

To  con vej'  mails 3£> 

Requisition: 97,«o<r. 

Reqitisition  and  accountablk  warrant  : 151,  iro<^,  I.Vi 

Vouchers: 354,iio(r. 

Warrant:  • 

Accountable  —  and  requisition 151.  ao^f,  15'i 

Warrant  of  commitment: 430, 431, 4J^ 

Fraud. 
Bars  : 

Claimant  of  drawback 14. 3-.) 

Invalidates  : 

Adjudications  against  United  States IT 

Maxims  concki:ning  : 

Which  of  two  innocent  persons  must  bear  loss  caused  by  fraud  of  third 

person - C* 

Positive  —  on  a  statute  : 

Renders  a  claim  one  which  accounting  officers  will  reject 3:25.  :t!T 

G. 

Garnishment. 

Claim  against  United  States: 

Cannot  be  garnishced  by  claimant\s  creditor 1S4,  Ivi 

Goods.     {See  Drawback,  subtitle  Expovtation.) 
Government.     {See,  United  States.) 
Gratuity. 

Dkfinition  or  — : 

Suiiic'thing  «;iven  without  any  recompense  or  equivalent ;  a  gift '-^ 

{Set  Claimants.) 
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Heirs.  H. 

Not  ikcludkd: 

In  the  expression  **  legal  representatives/'  in  12  Stat. ,  304,  sec.  36 100 

(See  Direct  tax,  subtitle  Heir9,) 
Holiday.    (See  Pkr  diem.) 
HoQaa  of  RepresentatiTes. 
Accounts  kor  stationery: 

Of  Members  and  Delegates  of  —  kept  by  clerk 99 

Clerk  op  — : 

Disburses  for  contingent  expenses  of 2 

Must  keep  stationery  accounts  of  Members  and  Delegates  and  pay 

them  as  provided  by  law 99 

Clerks  op  coMMrrrEEs  op  — : 

Appointment  of  —  not  provided  for  by  statute,  but  governed  by  Rule 
10  of  House  Rules  of  present  Congress.    Such  rules  are  not  in 

force  in  subsequent  House,  however,  until  adopted  by  it 400 

Under  acts  March  3,  1883  (22  Stat.,  536),  and  July  7,  1884  (23  Stat., 
226),  clerks  of  House  committees  were  allowed  a  month's  extra 

pay 396,399,400 

Committers  op  — : 

Have  no  authority  by  statute  to  employ  clerks 400 

DiSABiUTiKS  op — : 

Appointing  resfilntion  without  force  after  expiration  of  Congress  at 

which  it  passed 4,6 

Cannot,  by  resolution,  authorize  ^ay  for  services  prior  to  date  of  reso- 
lution    3 

Resolution  cannot  appropriate  money 2 

Doorkeeper  op — : 

Appointment  of  employ<<8,  under  rule  of  the  House,  by  —  constitu- 
tional   - 4-0 

Cannot  remove  or  appoint  employ^,  when 4, 5, 6, 7 

OvpiCERS  OP—: 

Chosen  by  House,  under  Art.  I,  sec.  2,  par.  5,  of  the  Constitution ....      4, 5, 6 

Elected  under  rule  of  House,  and  their  duties 5 

Oppicer  op — : 

May  remove  and  appoint  employes,  when 4 

Powers  op  — : 

Contingent  fund  at  discretion  of  House,  unless  contra  etaintem 2 

Employ^  may  be  appointed  in  place  of  previous  House's 4, 6, 7 

Expire  at  noon  of  March  4 2 

Member  may  require  payment  of  stationery  commutation  in  full  at 
any  time  during  the  session  of  Congress  unless  he  prefer  to  re- 
ceive stationery.     Reasons  for  rule.    Amount,  |125  per  session. 

Right  arises  when  session  commences 98,99 

Power   to    ''chuse    their    Speaker  and  other  Officers''  cannot  be 

abridged  by  previous  House  or  by  statute  of  prior  Congress....      4,6-7 
Resolution  op  — : 

Not  a  law 2 

Rules  op  — : 

Appointment  of  clerk  by  chairman  of  committee  and  payment  for  his 

services.    (Rule  10.) 400 

May   authorize  proper  officer   of  House  to   remove  and  appoint 

employes,  when 4,5,6,7 

Not  in  force  during  subsequent  Congress  until  adopted  by  subsequent 

House 400 

(See  Congress.) 
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I. 

Indian  lands.    (See  Rkal  estate,  subtitle  Sale,) 
Indians. 

\/R££K  ^^  * 

Proceeds  of  lands  sold  under  Rev.  Stat.,  sees.  2093-2095,  and  treaty 
of  August  28,  1*36  (11  Stat.,  700,  Art.  V)  are  to  be  paid  into 
United  States  Treasury,  whence  the  fund  cannot  be  withdrawn 
to  provide  assistance  in  agriculture,  for  education,  or  for  serv- 
ices of  wagon  maker,  blacksmith  and  assistant,  shop  and  tools, 
iron  and  steel,  since  there  is  no  appropriation  made  for  thot$e 
purposes.    The  only  sums  to  be  paid  are  those  given  by  treaty  as 

consideration  for  cession  of  lands 364-370 

Treaties  made  with  — .    A  chronological  table  of 369 

Friendly  — : 

Must  be  paid  by  United  States  in  cases  specified  in  Kev.  Stat.,  sec. 
2155;  but  as  it  does  not  appropriate  money  to  pay  them,  estimates 
must  be  submitted  to  Congress  for  appropriations  fur  tlie  pur- 
pose.    How  submitted 4b7,486 

MissouRiA  —  {Ste  Otor  and  Missoukia — f  po3t,) 

Otoe  and  Missouuia  — : 

Interest  at  5  per  cent,  runs  in  their  favor  on  "removal  fund"  (act 
March  3,  l>;bl,  21  Stat.,  :^1.,  sec.  5)  from  date  of  transfer  warrant 
to  date  of  first  warrant  charged  against  such  fund,  and  th«;nce 
on  principal,  successively  reduced  by  warrants.  Accumulations 
of  interest  do  not  become  principal  nor  apart  of  "  removal  fund," 
nor  do  they  bear  interest.  They  are  income  to  be  expended, 
under  the  direction  of  the  Secretary  of  the  Interior,  for  the  benefit 

of  the  Indians 4l»3,495-41C 

One  hundred  thousand  dollars  of  principal  formed  by  net  proceeds  of 
sales  of  their  lands  may  be  expended  for  four  objects:  (1)  anew 
reservation,  (2)  removal  of  tribe  to  it,  (3)  for  civilization  of 
tribe,  and  (4)  for  surveys  of  new  reservation 4H5. 41^* 

Treaties  with  — : 

In  which  United  States  agreed  to  pay  moneys.     (See^  ahOj  Creek  — , 

iupra) 4?"'* 

Interest. 

Accumulations  of  — : 

On  "removal  fund  ^'  of  Otoe  and  Missouria  Indians,  do  not  become 
new  x>rincipal,  part  of  the  fund,  nor  interest-bearing,  but  are  in- 
come to  bo  expended  by  Secretary  of  Interior  for  the  benefit  of 
the  Indians.     {See  Secretary  of  Interior,  subtitle  VoKert  of 

—  for  limitation  as  to  its  expenditure) 493, 496,496,4i:T 

Otoe  and  Missouria  Indians'  — : 

On  ''removal  fund."    {See  Indians.) 
Pa.st  due  —  : 

Jiecomes  principal  only  (1)  by  statute,  (2)  express  contract  or  (3)  by 

usage,  which  the  law  annexes  as  an  incident  of  contract 41<H 

Payment  of  — : 

United  States  must  pay  interest  at  5  per  cent,  on  net  proceeds  of  sales 
of  lands  of  Otoe  and  Missouria  Indians,  or  on  diminished  principal 
remaining 493,  496, 49i^  41^ 

United  States  pay  no  interest  on  claims,  whether  arising  out  of  con- 
tracts or  otherwise,  except  in  exceptional  cases  or  on  exprv^ss stat- 
ute {e.  «/.,  on  jiublio  loans) 41* 
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Interest-— Con  ti  naed. 

PRINCIPAI.,  WIIKN.      (Sre  PABT  DUK  —  8Upra.) 
USAOKB        TO  —  : 

Between  private  persons  are  not  generally  applicable  to  United 

States.    Reasons  for  mle 496,497 

(See  DlKKCT  TAX.) 

Intemal  Revenue. 
Acts  raising—: 

Not  extended  beyond  tbo  reasonably  necessary  import  of  their  terms.  1!)6 

Aorkt: 

Entitled  to  compensation  for  services  on  day  President  approved  act 

terminating  his  authority.     Reason  for  mle 390, 332, 333 

Collector  of  — : 

Bond.    (Burdette's  case) 476,478-486 

CammieeioH.    Case  concerning comini*>sinn  of  —  ( Biirdet te's  case) .476, 478-486 
Compmaalian,    Case  coucerning  salary  of  —  (Barflette*s  case) .  ..476, 478-486 

De /ccro  oflBcer.    Case  of 476,478-486 

JHetraint,    May  distrain  chatttjls  and  realty  to  satisfy  taxes;  pro- 

ceediugs  thereon 385 

LiahUitg  of  eurttiea.    Case  concerning  —  (Bordette*s  case) 476, 478-486 

ProitcuHon  h^  — .     Prosecute  for  sums  forfeited 384 

Seizurea.    May  make  —  of  realty  and  chattels  forfeited  to  the  United 

States  for  violation  of  interual-revDuue  laws.    Proceedings 384 

TxiJe  to  office.    Case  concerning  — .     ( Bunlotte's  cost)) 476, 478-486 

Distraint.    {See  Collector,  eupra.) 

FORFETTURES  .* 

Proceedings  may  be  commenced  in  proper  court  in  cases  of  —  and 
marshal  is  reqnireil  to  give  notice  of  {tendency  of  proceediugs, 

by  publication  as  the  court  may  direct 384 

Legacy  tax  : 

Not  chargeable  on  profits  accruing  on  legacy  between  probate  of  will 
and  payment  of  legacy,  but  only  on  principal  sum  at  the  time  fixed 
by  testator  for  delivery  of  legacy.    The  English  rule  otherwise. .   136, 137 
Sales  to  satisfy  judgment: 

Sales  of  ohattels  or  realty  to  satisfy  Judgments  in  favor  of  United 

States.    Duties  of  marshal 384,385 

Seizures.    {See  Collector,  eupra.) 

(SeehiqiiORs;  PROCRvSs,subtitle  Notkee.) 
Interpretera.    (5ee  Employes;  Legation.) 

J. 

Joinder.    {See  Practice.) 

Joint  Resolution. 

Mar.    1,1845,    5  Stat.,  797,  annexing  Texas  to  the  Uui ted  States 172,173 

Dec.  29,  1845,    9  Stat.,  108,  admission  of  Texas 172,173 

Feb.  25,  1867, 14  Stat.,  56S,  sec.  4,  direct  taxes,  illegally  collected,  to  be 

refunded 455, 456, 460, 4  61,  note. 

July  15,  1870,  16  Stat.,  673,  tfi  re  Chorpeuning 76 

Feb.  27, 1879, 20  Stat.,  670,  authorizing  payment  of  certain  internal-rev- 
enue officers  for  services  previous  to  executing  bond  and  taking 

oath 50 

Mar.  3,1883,22  Stat.,  640,  deficiency  for  pay  of  salaries  of  officers, 

clerks,  and  others,  of  Honse  of  Bepre- 

aenUtives 248,251,252 

Ifar.  3, 1883, 22  Stat.,  644,  t4>  pay  Capitol  police  one  month's  extra 

pay 186, 187,iiof0. 
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Judgment. 

Assignment  of  — : 

Judgment  against  United  States  in  Conrt  of  Claims  not  negotiakU, 

and  —  void  in  law,  while  valid  in  eqnity 106,107,108 

Claim  against  United  States  : 

Judgment  against  United  States  is  a  — ,  within  the  meaning  of  Rev. 

Stat.,  sec.  3477 115 

Collection  of  — : 

Judgment  against  District  of  Columbia  may  be  collected  on  power  of 

attorney  from  judgment  creditor 106,  111,  112 

Ckeditor's  power  over  — : 

May  execute  power  of  attorney  for  receiving  but  not  for  indorsing  nor 

collecting,  before  Secretary  issnes  warrant 116 

Evidence  of  eviction,  when  : 

United  States  court's  judgment  sole  evidence  of  eviction  in  direct- 
tax  refund  claims 72 

Liability  on  — : 

United  States  Government  not  liable  on  judgments  for  torts,  non- 
feasance, misfeasance,  or  malfeasance,  against  its  officers  except 
in  cases  specified  by  express  statutes  and  provided  for  by  appro- 

priat ions 292,  '2i«3 

Not  negotiable,  wukn  : 

Judgment  against  United  States  in  Coart  of  Claims  is  not  negoti- 
able     106,107 

POWEU  OF   attorney  CONCERNING  —  : 

Judgment  agaiu.st  District  of  Columbia  may  bo  collected  on  — •  A 
creditor  may  execute  —  for  receiving  but  not  for  indorsing  nor  col- 
lecting judgment  against  United  States  before  Secretary  issues  a 

warrant 106,111,112 

Trover.     {See  separate  title.) 
What  not  a  — : 

Approval  of  marshals  account  by  district  court  is  not  a  jndgmeat, 
but  ouly  prima  facie  evidence  of  amount  due,  subject  to  revision  of 

accounting  oflicers 429,433,434,440 

(See  Courts;  Officerj?,  subtitle  iStti/«  a<7ain»« ;  Practice,  subtitle 
Judgment.) 
Jurisdiction.    (.SVe  Accounting  officers  ;  Auditor  ;  Comptroller  ;  Court 

OF  Claims;  Courts;  Fifth  Auditor;  First  Auditor ;  First 
Comptroller;  Sixth  Auditor.) 
Jury  Commissioner. 

Clerk  of  circuit  court: 

Is  not  a  — ,  under  act  June  30,  1879(21  Stat.,  43) 370.372 

Laches : 

Liaijility  for  — : 

However  gross  in  ullicers  of  United  States,  docs  not  render  United 

States  liable 164 

LaTV. 

Term  covers: 

Appointing  resolution  of  House  of  Representatives .  4,5 

(See  Act;  Common  law;  Conflict  of  laws;  Construction; 
Joint  resolution ;  Lex  domicilii;  Proclamation;  Regula- 
tions; Resolution;  Revised  Statutes;  Revised  Statutes, 
District  of  Columbia  ;* Statute  of  limitations;  Statutes; 
Treaties.) 
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laegal  Representativeab 

Dkfinition  of — : 

Uoder  12  Stat.,  304,  seo.  36,  and  discussioD  of  the  two  classes,  with 

special  leference  to  use  of  the  words  (1)  in  wills,  (2)  in  contracts 

and  statutes 157,160, 161, 102. 166,  nols,  169 

Rights  of  — : 

Money  due  from  United  States  to  decedent  at  time  of  his  death,  is 

assets,  to  be  administered  by  them  and  their  right  to  receive  it  is 

property,  which  cannot  be  divested  by  act  of  Congress.    Reasons 

for  rule 497,498,499 

{See  Direct  tax,  subtitle  Legal  repreaentatives,) 

laegation. 

Interpreters  at  — : 

Appointment  of — 297 

Salary  of — ,  how  provided 297 

laetters.    ( See  Chattels, .  subti  tie  Letters, ) 

Z«az  Domicilii. 

Subsequently  discovered  assets  : 

Assets,  discovered  subnequeut  to  final  settlement  of  decedent's  estate 
by  proper  probate  court,  are  administered  according  to  — .  Flor- 
ida usage • 157,165 

laien. 

Not  recognized,  when  : 

No  lieu  in  favor  of  attorney,  on  judgment  againot  United  States,  in 

Court  of  Claims,  can  be  recognized  by  Treasury  Department 107 

laixnitationa.    (5f0  Attorney-General,  subtitle  LimitatioM;  Resoltttion; 

Statute  of  Limitations.) 

Iiiquor  Dealer.    (5e0  Liquors.) 
Iiiqaors. 

Retail  dealer  : 

Definition  of— 196 

What  sale  constitutes  the  vendor  a  — 196 

Retail  traffic  : 

Defined 195 

Sale  of  — : 

Retail  traffic  defined 195 

Statute  regulating  —  designates  throe  kinds,  no  more,  viz:  (1)  dis- 
tilled spirits,  (2)  wines,  (3)  malt  liquors.    No  more  than  these 

three  can  be  recognized.     Its  definition  of  a  retail  traffic 194, 195 

What  —  constitutes  the  vendor  a  retail  dealer 196 

What  —  constitutes  the  vendor  a  wholesale  dealer 189, 193, 194, 196 

Special  tax  : 

Paid  for  residue  of  year  in  certain  cases.    Illustrative  case 189-197 

Special- TAX  year: 

From  May  1  to  May  1 189.197 

Tax: 

Special  —  paid  for  residue  of  year  in  certain  cases.     Illustrative  case.  189-197 

Taxes  : 

Prior  legislation  concern ing  liquor  — 190-192,  note. 

Wholesale  dealer  : 

Case  where  he  pays  the  special  tax  for  only  the  residue  of  a  year 189-197 

Definition  of— 189,193,194,196 

What  sale  constitutes  the  vendor  a  — 189, 193, 194, 196 
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n. 

Manuscripts. 

{See  Chattels,  subtitle  Manuscripts.) 
Marshal. 

Accounts  of  — : 

Approval  of — by  <li»trict  court,  not  a  jntlgment  bnt  only  prima  fude 
evidoucc  of  amount  due,  subject  to  revisioD  of  accountiui;  ofil- 

cers 429, 4:i:«.  434. 440 

On  the  final  settlement  of — ,  they  must  show,  by  certificate  of  clerk 
of  the  proper  court,  that  they  have  nccount^^d  for  all  Uuited  State:! 
moneys  and  retnrued  all  United  States  process,  before  First  Comp- 
troller will  certify  a  balance  in  their  favor 85,87,^ 

<^0MrEN6AT10N  OF  — : 

AUowjiuce  foi  mileage  or  travel  not  nece.ssarily  performed,  is  prohib- 
ited. Travel  is  not  necessarily  performed  when  a  marshal,  who 
can  nerve  more  than  one  subpoena  f«)r  the  same  party  on  ditl'er- 
cnt  pe^^$on8  at  the  same  time  and  place,  makes  more  than  one 

trip 429,4:^^36,440-44-2 

Marshal  is  entitled  to  but  one  mileage  tor  serving  several  writs  in  his 
hands  at  same  time,  requiring  him  to  go  to  the  same  place  or  in 
the  same  direction,  (whether  such  writs  were  issued  in  one  or 
more  cases  in  same  court),  and  including  subpccnas  for  witnesses 

to  testify  generally 2yd.  299, 300, :5J*i 

iSundays  of  a  term  of  circuit  or  district  court  are  included  in  j>^  diem 

days  of  marshal  in  attendance  uu  court 329, X>i) 

When  ho  has  prisoners  in  custody  before  commissioner  he  cannot 
charge  a  fee  when  they  are  remanded ;  and  shonld  the  commis- 
sioner issue  warrants  of  commitment,  the  prohiUition  still  applies, 
except  where  special  reasons  exist  (e.  <;.,  Aaron  Burr's  case ). 429, 43l>-4^ 
When  required  to  attend  two  district  or  two  circuit  courts,  held  at 
same  time  bnt  in  ditterent  places,  ho  is  entitled  to  per  diem  — pre- 
scribed by  law  for  each  ;  but  he  is  not,  for  attending  a  session  of 

the  Supreme  Court  and  a  district  court 27t»,279,2J* 

Duties  of  — : 

Attending  session  of  court  may  be  performed  by  deputy  marshal.. ..  27^ 

Executes  proper  writ  of  sale  and  publishes  notice  of  sale  where  realty 

or  chattels  are  sold  on  judgments  in  favor  of  Uuited  States 3^4,  ^'^o 

Must  give  notice  by  publication  as  court  shall  direct  in  internal-rev- 
enue forfeiture  cases 3^4 

MiLEAciK  OK  — :    (.Ste  Compensation,  supra.) 
Per  diem  of  — :     {See  Compensation,  supra.) 
Teum  of  office  of  —  : 

Original  incumbent  and,  on  his  suspension,  the  temporary  appoint^^ 

hold  but  one  —  between  them  .-.--. Ir- 

Travel  of  —  :    {See  Compensation,  supra,) 

{See  District  of  Columbia,  subtitle  Marshal.) 
Mileage. 

Amount  of  — : 

Fixed  by  statute,  cannot  be  made  more  or  less  by  acconntiog  officers.  oiX),*^^ 
Apportionment  of  — : 

May  be  nnide  by  court  for  service  of  several  writs  on  one  travel  in 

the  same  direction,  so  as  to  do  justice  to  all  parties 3(^ 

yiRST  ACT  prescribing  — : i^' 

General  discussion  of: 

Rates  of — ,  persons  to  whom  allowed,  and  reasons  for  allowing 503.<i4iM 


Index  to  Decisions.  671 

MOeage — Continued. 
Statutory  — : 

When  —  isfixed  in  amount,  accounting  officers  cannot,  by  stipulation, 

allow  more  or  leas  than  the  prescribed  amount 500, 501 

(See  District  attornby;  Marshal;  Per  diem.) 
mniatera.    {See  Diplomatic  officers.) 


Statutory  — : 

When  a  statute,  employing  descriptive  terms  sufficient  in  themselves 
to  identify  a  person,  attempts  in  addition  to  describe  him  by  — 

the  —  may  be  rejected  as  an  error 381 

Idaaion. 

Defixitiox  OP  — : 288,996,307 

(See  Lkgatiox.) 
BfUtake. 

Invalidates  adjudications  against  United  States 17 

JVational  Bank. 

EXAMINEH  OP—: 

Not  an  officer  of  Unit-ed  States  and  is  not  entitled  to  payment  of  his 
expenses  when  away  from  his  residence  as  a  Government  wit- 
ness), at  r:  quest  of  district  attorney.    Reasons 404,405 

Vagotiable  Instruments. 

Actions  on— :  (^00  Lost  — ,  post.) 
Circulation  of  —  : 

Circulate  like  currency 203 

Finder  of  — :  {See  Lost  — ,  poat,) 
Finder  of  promissory  note: 

Bailee  of  rightful  owner 206 

General  principles: 

Before  maturity  negotiable  instruments  have  a  circulating  credit  like 
curreucy .  Possession  and  title  are  one  and  inseparable.  Payable 
to  bearer  or  indorsed  in  blank,  they  may  be  transferred  by  de- 
livery or  by  delivery  and  indorsement.  The  legal  title  to  the 
instrument  it-self  is  transferred  and  the  whole  a  i.onnt  of  money 

expressed  on  its  face 203 

Lost  — : 

I^Mnder  not  entitled  to  payment  of —  but  may  validly  transfer  to  in- 
nocent third  person,  if  they  pass  by  mere  delivery.  Neither  he 
nor  a  transferee  with  notice  has  title  against  the  owner,  who 

may  bring  trover  or  assumpsit  against  either 200 

Loser  may  bring  trover  or  assumpsit  against  finder  or  transferee  with 
notice  or  an  action  against  the  party  paying,  if  he  knew  the  cir- 
cumstances   200 

Payer  of  — ,  liable  to  owner  if  lie  knew  them  to  be  — 200 

Possessor  of  —  cannot  recover  unless  he  prove  (1)  a  valuable  consid- 
eration and  (2)  that  he  took  them  in  good  faith  in  the  ordinary 

course  of  business 201 

Lost  promissory  note: 

Cannot  be  retained  from  finder  by  maker 906 

Maker  of  promissory  note: 

May  refuse  to  pay  finder,  but  cannot  retain  note's  custody 906 

Pat-accounts  of  Army  officers: 

QuarCf  are  they  negotiable? • 109 
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Pagtt. 
Negotiable  Instraments — Continued. 

Payment  of  — :    (See  Lost  — ,  Bupra.) 

Thkft  op  — :    {See  Lost  — ,  supra.) 

TiTLK  TO — : 

Possession  and  title  one  and  inseparable  {.Bfe,  aUo,  General  princi- 
ples, supra) 203 

Traxhfer  of  —  :  (<See  General  principles,  and  Lost — ,  eupra,) 
United  States  bonds:  (5^  separate  title,  United  States  bonds.) 
Notes.    (See  Negotiable  instrumknts.) 
Notices.    (See  Process,  subtitle  Notices.) 

O. 

Oath.    (See  Office,  subtitle  Oath,    See^  alsoj  Officers,  subtitle  Oath.) 
Office. 

Bond  of  — : 

Requirement  of —  by  statute,  a  mandatory  provision 482 

Compensation  of  — : 

Vests  in  officer  commissioned  and  sworn,  even  though  there  be  a 
vacancy  in  Solicitor's  office  or  an  unreasonable  delay  in  approv- 
ing a  sufficient  bond  duly  filed 476,483.484,486 

Oath  of — : 

Requirement  of —  by  Constitution,  a  mandatory  provision 482 

Taken  under  first  appointment  has  no  force  under  a  later  appoint- 
ment    478,485 

Removal  from  — : 

And   filling  created  vacancy  in  office,  a  power  incidental  to  the 

authority  to  appoint,  unless  there  be  a  fixed  legal  term 5 

Term  of  — :  (Sec  title  Marshal,  subtitle  Term  of—.) 
Title  to  — : 

Requisites:  (1)  acceptance  of  commission,  (2)  official  oath,  (H)  official 

bond.     Without  —  there  cannot  be,  in  law,  an  officer 481 

Vests  when  officer  is  commissioned  and  sworn,  even  though  there  be 

a  vacancy  in  Solicitor's  — 476, 4i?3, 484, 486 

Vacancy  in  — : 

Filling  created  — ,  a  power  incidental  to  the  authority  to  appoint, 

unless  there  be  a  fixed  legal  term - 5 

Vacancy  in  —  of  Solicitor  : 

Does  not  deprive  a  person  commissioned  and  sworn  of  legal  title  to 

his  office  and  its  compensation 476,483,484,486 

Officers. 

Affirmation  of  — : 

Must  be  made  before  they  act  as  officers,  and  are  entitled  to  compensa- 
tion    376,377 

Bond  of  — : 

Directory  character  of  statute  requiring  —  in  prescribed  form  and 

time,  considered 476, 4S5,4'^ 

Relation  considered  with  reference  to  approval  of — after  time  re- 
quired by  statute 476,486 

Requirement  of  —  by  statute,  a  mandatory  provision 482 

Sureties  are  held  by  —  when  given  in  due  time,  though  never  for- 
mally approved,  as  required  by  law.  Statutes  requiring  —  are 
directory.  Illustration  as  to  sureties  who  are  estopi^ed  from  ob- 
jecting to  — ,  and  qualifications  of  principle  above  stated 485,486 
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Olfl(0»— CoDtinaed.  P«g«- 

CUBRKS : 

A  Mlaried  olerk  in  an  ezecntlve  department  cannot  receive  additional 
compensation  for  any  service  rendered  for  CommissioneTa  of  Dia-  ' 
trict  of  Colnmbia 164,155 

As  witnesses.    (See  tit]e  Witnb88X8.) 

Not  entitled  to  extra  compensation  nnder  act  May  18, 1972  (17  Slat., 

134,  sec.  3)  as  they  are  neither  '*  laborers,  workmen,  nor  mechanics. '^  142, 143, 
Clerk  of  Committxs  :  145, 146, 148 

(See  UousK  of  Repuksentatiyss.) 
Collector  of  internal  revenue: 

Case,  concerning  duration  of  commission  and  bond,  liability  of  snre- 
ties,  title  to  office  and  right  to  compensation  of  —  (Bardette's 

case.) 476,478-486 

Commission  of  —  : 

Does  not  make  a  person  an  officer,  until  he  has  taken  oath  and  ten- 
dered sufficient  bond 483 

Compensation  of—: 

Administering  oath  to  deputy  marshal  in  Terifying  his  claim  for 

compensation,  fee  ten  cents 350,353 

An  officer  can  receive  salary,  fees,  costs,  or  other  compensation,  only 

when  a  statute  expressly  so  authorizes.     Reasons  for  rule  .  ..257, 278, 279 

A  salaried  officer  may  be  paid  compensation  for  extra  services  not  in 
the  line  of  his  or  afiy  other  officer's  official  duty  if  (1)  the  extra     • 
services  are  authorized  by  statute,  (2)  the  statute  designates  such 
salaried  officer  to  render  them,  and  (3)  the  compecsation  there- 
for is  fixed  in  the  manner  specifically  authorised  by  said  statute.  248, 253, 

254,425 

Begins  after  taking  oath  of  office i 377,379 

Change  of  construction  allowing  —  should  be  prospective,  where 
services  are  not  required  by  law,  but  retroaotive  as  well  as  pro- 
spective where  they  are  so  required  bat  hare  been  erroneously 
compensated 326,328 

They  cannot  be  paid  lieyond  their  lawful  salary  for  discharging  the 
duties  of  offices  or  duties  connected  with,  in  the  line  of,  or  inci- 
dental to  their  offices  240,242,243,244,245 

Jurat  to  deputy  marsbars  compensation-claim  fee  fifteen  cents 350,353 

Manuscript  works  of  salaried  officer  may  be  sold  to  United  States, 
if  there  are  (1)  an  officer  or  agent  authorized  to  purchase,  and  (2) 
an  appropriation  available  for  the  purpose,  but  act  July  7,  1884 
(23  Stat.,  173),  is  not  such  an  appropriation 423,425-428 

May  begin,  back  of  oath,  at  time  of  his  nomination,  if  Congress 

passes  a  retroactive  statute  expressly  conferring  it 376 

Modes  of  computing  — ,  time  rule,  and  regnlutions.342,343, 345-347,  and  note, 

348,  note,  349 

No  —  for  de  facto  officers,  as  a  general  rule.     (See,  ahOj  De  facto — , 

poet) 333,478 

No  —  for  services,  beyond  the  usual  hours 373 

Not  lost,  when  he  is  commiHsioued  and  sworn  because  of  a  vacancy 
in  Solicitor's  office,  or  an  unreasonable  delay  in  approving  a  suffi- 
cient bond  duly  tiled 476,483,484,486 

Postmasters  of  fourth  cla8*4,  leaving  office  before  a  quarter's  end.  are 
allowed,  for  the  days  served,  at  rate  of  $250  a  quarter.  The  com- 
pensation attaches  to  the  office,  not  to  the  officer.  Data  for  com- 
puting — .  Source,  rate,  and  limit  of  — .  Maximum  — ,  $1,000  for 
a  fiscal  year.  Compensation  not  affected  by  date  of  beginning 
service 100,102,105,106 
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Officers — Continued. 

Compensation — Continued. 

Rev.  Stat.,  sec.  1765,  applies  to  officers  and  official  services,  as  well 

as  to  employ^  and  unofficial  services 373 

Subject  to  set-off  of  indebtedness  due  from  them  to  United  States.  .408, 411, 419 
Tlie  general  rule:  salary  fixed  by  law  is  a  full  consideration  for  the 

whole  of  an  officer's  time 25/\ 

Time  when  — ,  fixed  in  amount  by  act  of  Congress  for  a  specified  offi- 
cer, shall  commence  cannot  be  prescribed  by  regulation  of  an  ex- 
ecutive department,  unless  some  statute  gives  dear  authority  to 

do  so 374 

{See^  alaoj  titles  Compensation;  Per  diem.) 
Crikr  op  court.    {See  title  Courts,  subtitle  Crier,) 

DE  FACTO — : 

Case  of  collector  of  internal  revenue,  who  was  — 476, 478-W6. 

Not  generally  entitled  to  fees  or  compeusation,  unless  by  force  of  ex- 
press statute  and  in  exceptional  coses.  He  must  show  such  stat- 
utes.    Mere  ambiguous  language  will  not  do;  it  must  be  clej^rly 

allowed.     Exception  to  rule " -- 333, 47d 

Disbursements  of  — : 

Allowed,  wheu  made,  on  faith  of  long- continued  usage,  under  i^i^  am- 
biguous statute,  the  change  of  construction  operating  pnMpact- 

ively  in  such  coses .* 326.323- 

Duties  of  — : 

Failure  to  perform  — .     {See  Nonfeasance,  post) 
New  and  additional  — ,  not  inconsistent  with  the  office  as  legii^latiye, 
executive,  or  judicial  in  character,  may  be  prescribed  l\y  Con- 
gress, without  compensation  unless  expressly  or  imp^iei^lj  aV 

lowed 370, 37«. 

Extortion  in  — : 

At  common  law,  it  was  —  under  color  of  office  to  take  aAy  uvo^y  or 
thing  of  value  not  due  him,  or  more  than  his  dne,  o^-  ),M)foj?e.  i,t  ia 

duo 2M. 

Fees  of  — :    {See  Compensation,  supra,) 
Liability  of  — ; 

A  public  officer  is  personally  liable  for  torts -. . ...  ^1,292 

Nonfeasance  of  — : 

Private  persons  cannot  be  deprived  of  their  rights  arisyig  u^dfsccon-. 

tract  or  otherwise,  by  — .., 4^ 

Oath  of  — : 

Must  be  taken  before  he  acts  in  his  office  and  isentit^dto.QPfi^pensa- 

tion 376,  :n7. 379 

Requirement  of  —  by  Constitution  is  a  mandatory  pifovision 4tfi 

Taken  under  firsr  appointment  has  no  force  nor  ojb^ig^si^tfion.  uuder  a^ 

later  appi>iin  .uent - ^^,  4d6 

Officers  of  District  op  Columbia: 
{Se^  title  DisTKicT  of  Columbia.) 
Original  records  or  papers  of  — : 

Subp(jcna  duces  tecum  does  not  lie  to  compel  prodtaptipii of  — ^     ^^afioa.  445,446 
POWEKS  OF  — : 

Cannot  be  re(xuired,   by  snhpmna  duces  leettrn^  to  produQe  oci|^inal 

rf.'cords  or  papers  on  tile  in  their  departnijenjt.     I^«a|M>n  for  nije..  445, 446 
May  sell  his  property  in  manuscripts  to  United  States  when, th^re  are 
( I )  some  officer  or  agent  authorized  to  pu^baae  apd  (2)  ai|,appro- 
priatiou  available  for  the  purpose.      Act  Jjuly  7j  1/381  (^23  Stat., 
175),  is  not  such  an  appropriation,  ----...v .—  •-.•-.•. ^^3, 
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Page. 
Offloera — Cun  tinned. 

Rkcxivbk: 

{Set  title  Courts;  snbtitle  Reotinr.) 
Rkimbursbuent  of  — : 

N3t  made  for  expenaea  of  snlt  snstained  for  performanoe  of  legal  dn- 
ties,  where  they  have  failed  to  give  notice  to  Attorney-Genera), 
aniens  it  were  not  reasonably  poMil>le  to  give  such  notice.  Ap- 
propriation from  which  payment  is  made 416, 419, 420, 421, 422 - 

United  States  will  not  malce  — of  expenses,  damages,  and  Judgments 
incurred  by  officer  in  snit  against  him  for  illegal,  ananthorised 

act 420,iiofe. 

Salary  of.    (5c«  Cohpeksation  of — j%upra,) 
Suits  AGAINST— : 

United  States  not  liable  on  Judgment  against  officer  for  illegal,  nn- 

antbortzed  acts 420,ffol<. 

(Ste  Rkimbukbkment  of  — ,  %mpra,) 
Superintendents  : 

Not  entitled  to  extra  compensation  nnder  act  May  18, 1872  (17  Stat., 
134,  sec.  2),  as  tbey  are  neither  '*  laborers,  workmen,  nor  me- 
chanics"  142,146,148 

Sureties  of — : 

Bound,  where  officer  is  duly  commissioned,  gives  bond  in  due  time, 
takes  oath,  and  perfnnns  official  duties,  although  the  bond  may 

never  be  formally  approved  as  required  by  law 485 . 

Title  to  office  of — : 

Requisites  essential  to  —  (1)  acceptance  of  commission,  (2)  oath,  (3) 
bond,  where  required  by  law.    Without  compliance  with  these, 

a  person  is  not  an  officer 481-48:) 

Tort  of  — : 

United  Stotes  not  liable  for  money  tortiously  or  unlawfully  collected 
by  officer,  and  not  received  by  the  Ooveniment;  but  refunds  are 
made  under  the  Dingley  act  (23  Stat.,  53,  sec.  26),  whether  money 

illegally  collected  has  been  paid  into  the  Treasury  or  not 444, 445 

Who  is  not—: 

Bailiff,  appointe<l  by  marshal,  under  Rev.  Stat. ,  sec.  715,  is  not  —  ....  240 
National  bank  examiner  is  not  an  —  of  United  States,  and  is  not  en- 
titled to  payment  of  his  expenses  when  away  from  his  residence 
as  a  Government  witness,  at  request  of  district-attorney.    Rea- 
sons   404,405 

{See  Accounting   officers;    Army,   subtitle    Officer;    Deputy 
makbhal;  Diplomatic  officers;  Disbursing  officers;  Dis- 
TRicT  Attorney;  Ehpix>yI^s;  Marshal.) 
Opinion. 

Not  binding,  when  : 

Court's  opinion  not  binding  on  accounting  officers,  when  not  involved 

injudicial  inquiry 21 

F. 

Partial    {Set  United  States.) 
Pencion  Agent. 

Balance  cannot  be  certified  in  his  favor  except  (1)  where  a  statute 
obligates  payment  of  his  liability,  or  (2)  there  is  a  common-law 

liability  in  the  Government 289. 

LlABIUTYOF  — ; 

Case  where  he  is  personally  liable  in  trover  for  conversion 289-294 
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Pags. 

Pension  Agent — Continued. 
Reimbursement  of  — : 

Cannot  be  had,  even  where  he  is  not  in  fault,  unless  there  be  an  ap- 
propriation from  which  payment  can  be  made 289.  'iSi 

For  payment  of  judgment  and  expenses  in  trover  cannot  be  made  from 
appropriation  for ''actual  and  necessary  expenses  for  trauspor- 

tation" tW9,'291 

Penflions.    {See  Cr^iMS,  subtitle  Pension  — ;  Pension  Agent.) 
Per  Diem. 

Adjournments  : 

District  attoruey  is  entitled  to  per  dietn  for  short  —  during  a  term  of 

court  held  away  from  his  resideuce ^•25 

Attendance  on  two  courts: 

Marshal,  required  to  attend  two  district  or  two  circuit  courts  held  at 
the  same  time  but  in  differeut  places,  is  entitled  to  per  diem  pre- 
scribed by  law  for  each  ;  but  not  for  attending  a  session  of  the 

supreme  court  and  of  a  district  court 27:?,  '>0 

Criminal  charges  : 

Commissioner  is  entitled  to  per  diem  for  hearing  and  deciding,  but 

not  for  continuing  — 475 

Grounds  of  — : 

District  attoniey's /^er  diem  rests  solely  on  statute  and  its  proper  con- 
struction        500,  .VI 

Holidays  : 

District  attorney  is  entitled  to  per  diem  for  —  during  term  of  court 

awav  from  his  abode riOO,'j02 

"Law  recognizes  no  fractions  of  a  day:" 

Applied  to  interuul-rovenue  agents ^ 

Mileage  not  allowed  in  place  of  — : 

For  Sundays  and  holidays  in  term  of  court  held  away  from  place  of 

district  attorney's  abode ^''* 

Recess  of  court  : 

Clerk  of  court  is  not  entitled  to  per  diem  during  — ,  though  the  term 

of  court  is  held  away  from  the  residence  of  the  clerk 325,^^ 

Where  court  adjourns  over  making  a  —  during  term  for  a  period  not 
covered  by  u  Sunday  or  holiday,  district  attorney  is  not  entitled 

to  2)er  diem 5O0,ri<»4 

Sunday  — : 

Allowed  to  district  attorney  during  term  of  court  held  away  from  his 
resideuce,  but  not  to  a  clerk  of  circuit  or  district  court  under 

i  ar  circumstances 325, 32C.  327, 328, 50i),  ,Vti 

Sundays  of  a  term  of  circuit  or  district  court  are  included  in  per  diem 

dav8  of  marshal  in  attendance  on  court 3*i9,3:W 

When  not  allowed: 

Dintrict  attorney  not  entitled  to  per  diem  of  $5  for  examining  person 
charged  with  criuie,  when  commissioner  has  adjourned  hearing 

from  one  to  a  later  day  and  nothing  further  is  done 475, 47f 

Personal  Representatives. 
Assets  : 

Money  duo  from  United  States  to  a  decedent  at  the  time  of  his  death 
is  —  to  be  admin islered  by  his  legal  representatives  and  their 
ri;^lit  to  receive  it  is  property,  which  cannot  be  divested  by  act 

of  Con^rrosH 4117, 495^,  4i^ 

SnhsjMiuently  discovered  — ,  are  admiuist^^rcd  by  such  personal  repre- 

resentative  as  hx  domicilii  designates.     Florida  usage 157,  U^^ 
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Pftge. 
Personal  Represantativea — Continaed. 

DSFIinTION  OF  — : 

Are  'Hegal  repreeentatives''  of  decedent  under  direct-tax  act,  August 

5,18e)l,  (12  Stat.  304,  sec.  36) 489 

Peraonalty.    {See  Chattxls  ;  Sales.  ) 
PoUoemen.    (See  Employes.) 
PoUoa  Court.    {See  District  of  Columbia.) 
Postal  Servloe. 

Laws  rklati ve  to  — : 

Executed  by  Postmaster-General 331 

Proposal:  * 

Advertisements  inviting  proposal  and  proposal  bond  do  not,  at  com- 
mon law,  create  a  legal  duty  to  enter  into  contract  after  a  speci- 
fied time,  unless  expressly  so  stating;  but  by  Rev.  Stat.,  sec. 
3952,  such  duty  U  created,  at  least  until  some  other  contractor 
has  entered  on  actual  service  and  the  contractor  who  has  filed  a 
proposal  bond  is  liable  in  damages  for  failure  to  enter  in  snch 

contract 314,321,322,423 

Bidder  is  estopped  from  alleging  illegality  of  his  own  — 315, 324 

General  principles  governing  contracts.    (See  Contract.) 

Implications  from  —  are  as  much  parts  of  it  as  what  is  expressed 382 

Obligation  as  to  time  when  a  bidder  may  be  required  to  enter  into 
service  is  fixed  by  Rev.  Stat.,  sec.  3952,  which  destroys  the  com- 
mon law  rule,  viz :  '*  When  a  contract  is  awarded  to  one,  the  ob- 
ligation of  others  ceases,''  and  holds  each  bidder  until  some  one 
of  them  has  (1)  executed  his  contract  and  (2)  entered  on  service. 
This  obligation  extends  to  a  reasonable  period  ({fier  the  com- 
mencement of  the  contract  period  of  service 314, 315, 322, 323 

Statutory  requirements  cannot  be  waived  by  acceptance  of  —  in 
which  the  bidder  refuses  to  be  obligated  except  for  a  specific 

period 314,323 

Proposal-bond  : 

Authorized  by  Rev.  Stat.,  sec.  3945^  as  amended  by  act,  June  23, 

1874  (18  Stat.,  235) 320 

Poatmaater-GeneraL 
Disabilities  of  — : 

Cannot  waive  requirements  of  a  statute  by  accepting  a  proposal  in 
which  the  bidder  refuses  to  be  obligated,  except  for  a  specific 

period 314,323 

Duties  OF  — : 

Must  superintend  generally  the  business  of  his  Department  and  exe- 
cute all  laws  relative  to  postal  service 321 

Powers  of  — : 

Forms  of  all  official  papers  of  the  Post-Offlce  Department  decided 

by  him 320,323 

May  devolve  sale  of  old  materials  on  Superintendent  of  Post-Offlce 

Building,  and  by  what  mode  devolved 303,311 

Regulations  not  inconsistent  with  law  may  be  prescribed  by  him  for 

the  government  of  his  Department 320,321 

Poatmaatara.    (^es  Officers,  subtitle  Compeneation,) 

Poat*Offl06  Dapartment. 

Accounts  of  receipts  and  expenditures,  how  kept  : 

In  Treasury  Department 459,  note. 

*  A  proposal  is  an  offer  to  enter  into  a  contract 
37  DEC,  VOL  5 
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Post-Office  Department— Cont Id aed. 
Business  of  — : 

Snperin tended  generally  by  the  Postmaster-General SI 

Disbursing  clerk  op  — : 

Accounts  of  —  and  duties  of  accounting  officers  asto  — 309, 310 

Accounts  of —  and  vouchers  must  be  examined  by  proper  authority 
in  Post-Office  Department  before  passed  to  Treasury  accounting 

officers 302,307 

Accounts  of  —  for  salaries  are  settled  by  First  Auditor  and  First 
Comptroller,  but  for  contingent  expenses  by  Fifth  Auditor  and 

First  Comptroller 302,301 

Advances  of  public  moneys  to  —  and  requisitions  for  same;  practice 

asto 302,30&-3lO 

Forms  of  — : 

Decided  by  Po»tmafiter-General 320, 

Moneys  of  — : 

Are  regularly  appropriated  for  service  of  Department  by  Congress. 459, 

Most  of  the  —  arc  not  actually  deposited  in  the  Treasury,  and  such 

as  are  do  not  go  into  the  general  fund  of  the  Qovernment,  but  are 

kept  subject  to  the  PoHtroaster-GeneraPs  control  and  not  covered 

by  nor  paid  on  warrants  of  Secretary  of  Treasury 459,  sol*. 

Regulations  of  — : 

Prescribed  bv  Posl master-General 320, 321 

Revenues  of  — :    {See  Moneys,  8upra,) 
Superintendent  of  Post-Offick  Building: 

Accounts  of —  settled  and  adjusted,  balance  certified,  and  collection 
superintended  by  Sixth  Auditor.     Effect  of  accounts  so  settled  as 

evidence  in  court 302,303,310,311,311 

Bond  of —  how  conditioned 311 

Dnties  of—  not  defined  by  law  but  by  implication,  regulations,  and 

usage 311 

Duty  of  selling  old  materials  may  be  imposed  on  —  by  Postmaster- 
General,  and  by  what  mode  imposed 303,311 

{See  Postal  service.) 
Power  of  Attorney. 
Estoppel: 

Cannot  be  ussailod  by  its  maker,  because  of  its  violation  of  Rev.  Stat., 

sec.  3477,  when  payment  has  been  made  thereon 117, 128, 129, 

Filing  of  — : 

Where  it  should  be  filed  and  how 113, 

Limitations  ox  — : 

Cannot  create  such  a  right  ** coupled  with  an  interest''  as  will  be 

recognized  by  Treasury  Department 107, 114, 

Valid,  when  : 

To  a.s8ij;u  Ignited  States  registered  bonds 13S 

To  indorse  ni'gotiable  Treasury  drafts  and  disbursing  officers'  checks, 
not  originally  payable  to  maker  of  power  of  attorney  and  which 
have  already  been  indorsed  by  payee,  is  valid  and  may  be  exe- 
cuted at  any  time 133, 13^ 

Void,  when  : 

Conferring  power  to  indorse  Treasury  draft,  or  disbursing  officers' 
check,  unless  executed  after  allowance  of  claim,  ascertainment 
of  amount  due,  and  issuance  of  warrant.  Rule  governs  corpora- 
tions as  well  as  natural  persons 133, 134, 13^ 
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Poorer  of  Attorney— Continaed. 

Void,  whkn— Contiooed. 

To  collect  J  adgmento  against  United  States  in  Court  of  Claims  void, 

unless  executed   after  allowance  of  said  Judgments  by  First 

Comptroller  and  the  issuing  of  warrants  for  their  payment 106 

Who  mat  kxecdtb: 

Creditor  in  Judgment  against  District  of  Columbia  may  execute 

power  of  attorney  for  collection  of  same 106,  111,  lli 

Judgment  creditor  may  execute  power  of  attorney  for  receiving  bat 

not  for  indorsing  nor  collecting,  before  Secretary  issues  warrant.  116 

(^fePowsRS.) 


Coupled  with  an  intkrest: 

Irrevocable,  when  such  power  can  be  lawfully  created Hi,  note. 

Exception  from  —  proves  existence 66 

Express  — : 

Carry  with  them  implied — ,  necessary  to  carry  the  express  —  into 

effect 36T 

Implied  — : 

Necessary  to  carry  into  effect  express  —  are  granted  with  such  ex- 
press — 9$r 

Special  statutory  — : 

Must  be  pursued  in  strict  compliance  with  statute 16 

(See  Power  op  attorney.) 


Advances  of  public  money: 

To  disbursing  clerk  of  Post-Office  Department  and  requisitions  there- 
for   301^,306-316 

Appeal: 

No  —  lies  from  Firar  Comptroller  to  Secretary  of  Treasury  in  any 

case 59, 74,  aats,  86 

Federal  laws  paramount: 

State  laws  cannot  control  acte  of  Congress  regulating  proceedings  in 
Federal  courte,  but  Congress  has  partially  adopted  State  laws  as 

to  them 382,366 

Holding  of  courts: 

Circuit  and  district  courte  generally  held  by  district  Judge  at  ths 

same  place  and  time 679 

Joinder  : 

General  rule  and  discussion  of  the  subject 27i-i^6 

Of  two  or  more  contempte  in  one  information  or  proceeding  is  con- 
trolled by  Rev.  Stet.,  sees.  1024,  1035,  and  1036,  and  there  can  be 
no  lawful  —  in  such  proceeding,  unless  each  one  advised  the 

guilty  actor  assented  to  and  aided  in  it 255,274,875,276 

Judgment  in  a  contempt  case: 

In  United  States  court  is  —  in  a  criminal  proceeding,  and  cannot  be 

varied  after  term,  nor  reviewed  on  appeal 264 

Judicial  questions: 

Cannot  be  settled  by  executive  officers 66,72 

Procedure.    (See  Federal  laws,  supra*) 
Refunds  : 

Moneys  unlawfully  collected  by  United  States  agento  are  not  always 
refunded  by  Treasury  Departmenf,  even  where  there  is  a  perma- 
nent annual  appropriation.  (Simons'  case,  19  Ct.  CI.,  overruled 
to  this  extent) 447 
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Fraotioe — Continued. 
Taxing  costs: 

In  —  court  may  make  apportionment  of  mileage  for  serving  several 

writs  on  one  travel  in  the  same  direction 302 

Voucher : 

Is  a  veriiied  account  against  United  States  with  an  acquittance 

thereon  executed  (see,  aUo,  Evidbnce,  subtitle  VoucJien) 350,954 

What  party  recognized: 

Party  having  legale  not  equitable,  title,  recognized  by  First  Comp- 
troller    65 

President. 

Accounts  of  — : 

Usage  as  to  settlement  of  —  and  proper  mode  stated 149-151 

Disabilities  of — : 

Cannot  reverse  the  decision  of  a  Comptroller 413 

Salary  of  — : 

Usage  as  to  mode  of  paying  —  and  settling  his  accounts  and  the 

proper  mode  stated 149-151 

Presomption. 

Congress  will  not  intend  a  violation  of  the  Constitution T 

Principal  and  Agent. 

Agent  of  United  States: 

Is  not  protect-ed  by  the  rules  of  law  generally  applicable  between 

private  principals  and  agents 289, 292, 293 

Common  law  principles  applicable  to—: 

Do  not  in   all  cases  apply  as  between  the  Qovemment  and  ita 

agents   289,292,293 

Contracts  of  agent: 

Reviewed  by  accounting  officers 21 

Delegated  authority  cannot  be  re-delegated 415 

Diplomatic  agent: 

Arts.  27,28  of  personal  instructions  to — 176 

Liability  of  principal: 

Extends  to  torts  of  agent  in  course  of  his  employment 293 

Power  : 

When  given,  carries  with  it,  by  implication,  everything  necessary  to 

make  it  effectual 426 

Powers  of  principal  : 

Principal  sai  juris^  not  restrained  by  statute^  may  do  by  agent  what 

he  can  do  himself Ill 

Recovery  against  —  : 

Contractor  may  recover,  either  on  contract  or  on  quantum  meruit  or 
quantum  ralebat,  for  work  done  for  a  municipal  corporation,  when 
authorized  by  law  and  accepted  for  the  public's  benefiti  althongh 
the  corporation's  agents  did  not  comply  with  the  forms  req aired 

by  law.     (^uare,  as  to  whether  rule  applies  to  United  States 4Sl,«oto. 

Reimbursement  of  agent: 

General  rule  as  between  private  persons,  with  qualifications  thereto. 

But  the  Government  is  not  liable  to  reimbnrse  its  agents 292,293 

United  States  as  principal  : 

Is  not  governed  by  rules  of  law  applicable  between  private  parties 

3d9,29S.293 

Vouchers  of  agent : 

Not  conclusive  on  accounting  otficers 21 

Printer's  fees.    (.S^ef  Advertising.) 
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Private  Peraona. 

COMPBNSATION  OF  —  FOR  MAKING  ARRBBT : 

Never  allowed  by  GoTemment  anlen  statute  aatborises  payment. ..  473,474. 
Powers  of  —  : 

May,  in  some  cases,  withon  t  a  warrant,  arrest  persons  gnilty  of  felony .  473, 474 


Criminal  — : 

Cannot  be  seryed  by  a  special  depnty  marsbal,  appointed  by  a  com- 
missioner, except  in  cases  nnder  Rev.  Stat.,  sec.  1984 473, 474 

Notices  : 

Act  June  20,  187^  ('20  Stat.,  216),  prescribes  compensation  for  pnbli- 
cation  of —  and  for  all  forms  of  advertising  for  public  officers  in 
no  way  connected  with  an  executive  department,  (f.  p..  Public 
Printer) 383,391 

Act  June  20,  1878  (20  Stat.,  216),  prescribes  compensation  for  publi- 
cation ^of  —  published  by  collectors  of  internal  revenue,  as  re- 
quired by  law,  the  compensation  for  which  is  not  part  of  costs 
taxed  in  any  case  in  court 382, 390 

Compensation  for  publication  (1)  required  by  law  in  cases  or  proceed- 
ings in  court  or  taxable  as  part  of  costs,  or  (2)  required  by  law- 
ful order  of  court,  are  governed  by  Rev.  Stat.,  sec.  853,  except,  as 
to  both  classes,  in  the  States  named  in  sec.  3823,  which  are  gov- 
erned by  sees.  3823-3825.  But  sees.  853  and  3823  are  repealed  by 
act  June  20,  1878  (20  Stat.,  216),  as  to  notices  required  by  express 
statute  or  by  lawful  order  of  a  department,  bureau,  or  person 
acting  therefor 382,383,386-398 

Definition  of —  published  by  lawful  ordef  of  a  court  or  department, 

bureau,  or  other  person 389,386 

Publication  of —  in  the  nature  of  mesne  process,  or  to  aid  in  execu- 
tion of  final  process,  and  which,  in  cases  of  informaMons  in  rem 
or  libel  under  internal- revenue  laws,  are  published  in  newspa- 
pers, are  required  by  law  or  the  lawful  order  of  a  court.  Com- 
pensation for  such  publication  is  prescribed  by  Rev.  Stat.,  sec. 
853,  unless  the  State  in  which  publication  is  made  is  one  of  those 
governed  by  Rev.  SUt.,  sees.  3823-3825 382,386.387 

^'Notices  or  orders  required  by  law  :*' 

Rev.  Stat.,  sec.  853,  includes  all  such  —  for  whatever  purpose,  except 

as  otherwise  provided 382, 386 

Order : 

Definition  of  ''  publishing  required  by  law '' 382, 386 

Regulated  by  State  laws,  when  : 

Not  in  conflict  with  Federal  statutes,  but  in  case  of  such  conflict, 

by  the  latter 429,436,437 

Service  of  —  : 

Criminal  process  cannot  be  served  by  special  deputy  marshal  ap- 
pointed by  a  commissioner,  except  in  cases  under  Rev.  Stat.,  sec. 
1984  473,474 

Process  may  sometimes  be  served  by  police  nif^or  in  District  of  Co- 
lumbia       30,32 

Where  more  than  one  subpcBua  can  be  served  by  marshal  at  the  same 
time  and  place  on  different  parties,  but  for  the  same  parly,  it 
must  be  done 429, 434-436, 44(M42 

Subpoena  : 

Effect  of —  at  common  law  and  under  Rev.  Stat.,  sec.  877 285, 986 
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Prooeso — ContiDaed. 

SUBPCENA  DUCKS  TECUM  : 

Does  not  lie  to  compel  production  of  originals  bj  any  officer  of  an 

executive  department.    Copies  may  be  had  on  certain  conditions.  445, 446 
Warrant: 

Necessary  to  authorize  sheriff  in  taking  a  soldier  charged  with  crime 

from  his  command 416,418,419 

Not  necessary  in  some  cases  of  felony,  where  private  persons  may 

make  arrest  without  it 473,474 

Of  arrest  cannot  be  served  by  special  deputy  marshal  appointed  by 

commissioner,  except  in  cases  under  Rev.  Stat.,  sec.  1984 473, 474 

Of  commitment.     Should  commissioner  issue  —  of  commitment  the 
marshal  cannot  charge  a  fee  when  prisoners  are  remanded,  ex- 
cept where  special  reasons  exist  (e.  g.f  Aaron  Burr's  case.)  .  ..429, 436-43& 
(5ee  Execution.) 
Proclamation. 

Dec.  13,  1650,  9  Stat.,  1005,  No.  10,  concerning  Texas  boundaries  act. ..  174 

Feb.  25,  1853,  11  Stat.,  788,  establishing  precedent  for  convening  of 

Senate 2 

July  1,  1862, 12  Stat.,  1266,  direct  tax  charged  on  real  estate.. 60,  A4S and  note,  459 
May  19,  1869,  16  Stat.,  1127,  no  reduction  to  be  made  in  wages,  etc.,  on 

account  of  reduction  in  hours  of  labor 143, 145 

May  11,  1872, 17  Stat.,  955,  no  reduction  to  be  made  in  wages,  etc.,  on 

account  of  reduction  in  hours  of  labor 143 

PromiBBory  Notea.    (See  Negotiable  instruments.) 
Property. 

Right  to — cannot  be  divested  by: 

Act  of  Cougress  (e.  g,,  right  of  legal  representatives  to  assets  of  de- 
cedent)   497,499 

Proposal.    ( See  Postal  service.  ) 
Proposal  Bond.    {See  Postal  service.) 
Publication.    (/Sec  Advertising.) 
Public  Improvements. 
Contracts  for  — : 

Not  to  be  for  larger  sum  for  any  year,  than  amount  appropriated. 

Penalties  for  making  such  —  prescribed  by  Rev.  Stat.,  sec.  5503..  12 

Public  Moneys.  * 

Advances  of  — : 

On  requisitions  of  disbursing  officers.     Practice  as  tq  — 306-310 

To  disbursing  clerk  of  Post-Office  Department  and  requisitions  there- 
for.    Practice  as  to — 302,306--310 

Appropriated,  how: 

Appropriated  not  by  resolution,  but  by  law S 

RkQUISITIOXS  for  ADVA^X'ES  OF  — : 

To  disbursing  otheers.     Practice  as  to  — 308-310 

To  Post  Office  Disbursiug  Clerk.     Practice  as  to  — 302,307-310 

Quit-claim.     (See  Keal  estate,  subtitle  Quit-claim.) 

R. 

Real  Estate. 

Certificate  of  tax  sale.    (See  Tax  s^le,  post.) 
Distraint  of  — : 

May  be  distrained  by  collector  for  internal-revenue  taxes.     Proceed- 
ings thereou 
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RmQ  Estate— Continned. 
Etiction: 

From  tax-sale  realty  proved  by  jadgment  of  United  States  coart,  but 
refiuiding  acts  literally  constmed  apply  only  to  evictions  of  orig- 
inal tax  porohaeer  or  his  heir  in  actions  brought  by  original 

owner,  his  heirs  or  assigns 73,73 

Quit-claim: 

From  tax-pnrohaser  under  direct-tax  acts  may  be  taken  by  original 
owner  of  land,  bnt  he  cannot  afterwards  secure  judicial  determi- 
nation entitling  him  to  a  refund 74 

RxFUND.    (^ae  Quit-claim,  9upra.) 
RKFUin>iMO  ACTS.    (See  Eviction,  eupra.) 

RSFUND  OF  PURCHASB-MONIET : 

m 

To  tax-purchaser  rests  on  proof  of  invalidity  of  tax-title  by  actual 

Judgment  of  eviction  of  United  States  court 78 

Sale  of  — : 

To  satisfy  Judgments  in  favor  of  United  States.    Marshal's  duties. 
May  also  be  sold  after  distraint  made  by  collector  of  internal  rev- 
enue.   Proceedings 384,385 

Sals  of  Indian  lands  : 

The  total  proceeds,  and  not  a  mere  residue  of  lands  sold  under  Rev. 
Stat.,  sec.  2093,  must  be  paid  into  United  States  Treasury,  where 
the  fund  will  be  charged  with  stipulated  expenses.  The  residue 
will  then  be  disposed  of  according  to  the  provisions  of  treaties 

governing  it 364,367,368 

Sals  of  —  under  direct-tax  acts  : 

Owner  or  his  legal  representative  is  entitled  to  surplus  of  proceeds 
of  — ,  whether  sale  was  made  to  United  States  or  to  a  private  per- 
son; provided  that  in  the  latter  case  the  purchase-money  was 

deposited  or  covered  into  the  Treasury 489,491-493 

(See  Tax  sale,  poet,  and  separate  title  Direct  tax.) 
Tax  sale: 

Certificate  of  —  is  prima  Jade  evidence  of  title  in  the  purchaser 72 

Refund  of  purchase-money  when  made  to  tax-purchaser  72 

Tax-purchaser's  conveyance  grants  no  right  against  United  States ....  78 

Validity  of  —  a  judicial  question,  which  executive  officers  have  no 

requisite  means  to  decide 72 

Warranty  in  direct  —  not  covenanted  by  United  States .  .*. 71 

(See  Sal^  etc.,  eupra.) 
Title  to  — : 

If  no  valid  —  passes,  no  claim  incident  to  —  passes 73 

Party  in  possession  can  cumulate  evidences  of  —  without  losing  al- 
ready possessed  rights 74 

Warranty  : 

Purchaser,  with  covenant  of  — ,  cannot  recover  on  —  without  actual 

entry  and  dispossession  under  paramount  title 71 

United  States  has  no  liability  as  warrantor  in  direct-tax  sales 71 

He-appropriation.    (5«e  Appropriations,  subtitle  Re-appropriatUm,) 
Hebata. 

AsaiONMENT  of  — : 

Claim  to  rebate  cannot  be  assigned,  before  its  allowance,  by  any  act 

of  the  parties 185 

Claim  to  — : 

Not  beiug  an  incident  of  goods,  which  passes  with  their  transfer,  is 

not  carried  with  them  by  seizure  of  the  goods L83 


584  First  Comptroller's  Office^  Treasury  DepartmeiU. 

Rebate Continued. 

Seizure  of  goods: 

Does  not  curry  with  it  the  claim  for  rebate;  it  not  being  an  incident 

of  the  goods  which  passes  with  their  transfer 185 

Tobacco  — : 

Claim  for  —  does  not  pass  to  a  sheriff  who,  by  attachment  in  favor  of 

a  creditor,  seizes  the  tobacco 1S4,  V^ 

Receiver.     {See  Courts,  subtitle  Receiver.) 

Recognizanoe. 

Cannot  be  taken,  when  : 

Cannot  be  taken  by  a  court  not  of  record  unless  the  power  to  take  it 

has  expressly  been  given  to  said  court 384 

Definition  of — : T 284 

Forfeiture  of  — : 

When  forfeited  becomes  a  judgment  of  the  court  in  which  it  is  for- 
feited   285 

Power  to  take  — : 

Is  incident  to  every  court  of  record 2»B6 

What  —  can  be  takkn  by  commissioner  : 

Of  circuit  court,  and  general  principles  governing 2?3 

Witness's  — : 

To  adjourned  hearing  of  a  criminal  charge  cannot  l>e  taken  by  com- 
missioner of  circuit  court 281 ,  284, 285, 286 

Regulations. 

Authority  making  — : 

Can  modify  or  suHpend  them  in  any  case,  class  of  cases,  or  generally.  29 

Authority  of  THE  Secretary  of  the  Treasury  to  prescribe—: 
Relative  to  absence  of  clerks  and  employes  (act  March  3,  1883,  22 

Stat.,  563,  sec.  4) 505 

Commissioners  of  circuit  courts: 

Regulations  governing  — 36l,iioie,  3H2 

Commissioner  of  Internal  Revenue's  — : 

No.  95,  concerning  3-gallon  mle  and  $25,000  sales  at  retail 191 

Commissioner  of  Pensions' — : 

Investigation  of  charges  against  claim  agents ZA^noU. 

Consular  — : 

Of  1808,  sees.  331,332,404,  compensation  of  consular  officers 375,  wofr 

Of  1881,  par.  44,  compensation 3T1> 

Of  1881,  sees.  500,501,530,531,  accounts  and  drafts  for  compensation, 

etc 88,89,« 

Definition  of  — : 311 

Department  of  Justice's  — : 

United  States  commissioners 361.  «a<^.  3<>2 

Effect  of  — : 379 

Limitations  on — : 

Authority  making  regulations  can  modify  or  suspend  them  in  any 

case,  class  of  cases,  or  generally 2i9 

Cannot  prescribe  time  when  a  salary,  fixed  by  act  of  Congress  for  a 
specified  otHcer,  shall  commence  unless  some  statute  gives  clear 

authority  to  do  so 374 

Cannot  rej»eal  an  inference  arising  from  a  statute  nor  create  a  right 

to  salary  nor  retroactive  compensation 373 

Marshals  : 

Regulations  governing  — W,  ii^f^. 
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PAgaw 
Regulations— Continned. 

PoeT-OFFICE  DEPARTMKNfS  — : 

DistribatioD  of  bnsineM  C1879|  p.  39,  8ec.S7) 306 

Reqaisitions,  (2)  Payments,  (3)  AccoanU,  (4)  Caeh  on  hand,  Slc,  (5) 

Proceeds  of  waste  i>aper,  dro.  (June  19,  1884,  Order  83) 313,  note. 

Treasury  Department's  — : 

Art.  433,  Castoms  and  Navigation  Laws 163 

Attorney  has  the  right  to  receive  any  draft  issued  by  Treasury  De- 
partment In  client's  favor 116 

Concerning  clerks'  and  employ^'  absence 605 

Concerning  copies  of  papers,  etc 446,446 

Part  of  attorney's  contract  of  retainer 116 

Salary  tables  and  pay  rolls  (Jnly  1, 1872) 347,  note. 

War  Department's  — : 

Army  officers  may  assign  their  pay-accounts  when  due 109  and  note. 

Army  regulations,  for  1883,  Art.  L VIII,  sees.  844-848,  defense  of  suite 

against  officers  and  others 418, 419,  NOle,  and  490 

Computation  of  compensation  (March  24,  1870) 348,  note,  349 

Relation. 

Considered  : 

With  reference  to  approval  of  official  bond  after  time  required  by 

statute 476,486 

Release. 

Operates  only  on: 

Kxisting  rights,  where  no  estoppel  arises  from  warranty,  recital,  or 

otherwise 117,131 

When  required: 

Attorney's  release  of  right  to  receive  draft,  required  before  its  de- 
livery under  power  of  attorney 116 

Remedy. 

Enforced,  how  : 

Qiven  by  statute  for  a  new  statutory  right,  must  be  exclu$i»el!f  en- 
forced    59 

Resolutioii. 
Law: 

Appointing  resolution    of   House    of   Representatives  covered   by 

term  — 4, 5 

Limitations  on  — : 

Appointing  resolution  of  House  of  Representatives  without  force  after 

expiration  of  Congress  at  which  passed , 4, 6 

Of  the  House  of  Representatives  cannot  appropriate  public  money..  3 

Of  House  of  Representatives  cannot  authorize  pay  for  services  prior 

to  date  of  resolution 3 

Of  House  of  Representatives  not  a  law S 

Void: 

Resolution  of  House  of  Representatives,  iff  re  Thomas  and  Grice,  re- 
pugnant to  Art.  I,  sec.  9,  par.  7  of  United  States  Constitution. ..  1,2 
Revenue. 

Definitions  of  — 225,226  andnoU. 

Itevlaed  Statntes. 

Rights  accrued  under,  not  affected  by  repealing  sections  of — 17 

Sec.    11,  title  of  appropriation-act 9 

38,  salary  payable  monthly  to  Representatives  and  Delegates  elect.  346, 347 
43,  no  member  or  delegate  of  Congress  entitled  to  allowance  for 

newpapers 99 
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Sbc.    49,  pay  of  member  dying  after  commencement  of  a  Conjcresi 159 

53,  officers  of  the  House 2,6 

55,  chaplains'  salaries 346 

56,  contingent  funds 3 

58,  House  Clerk's  disbursements 2 

59,  House  Clerk's  disbursements 2 

60,  contingent  fund 3,18b 

65,  advertisements  for  stationery 391 

66,  form  of  stationery  advertisement 391 

67,  notice  of  acceptance  of  stationery  proposals *>91 

76,  contingent  funds 3 

79,  publication  of  laws 392,  wof*. 

130,  contingent  funds - 3 

153,  President's  salary 149,346,147 

154,  Vice-President's  salary 346 

160,  salaries  of  heads  of  Departments 347 

101,  Departmental  regulations 75,303,304,321,350,353,355,4Ck5,5i>:» 

16(1,  distribution  of  clerks 401,403,403 

169,  authority  to  employ  clerks  and  others 89,9? 

170,  extra  compensation  to  clerks  prohibited 251,401,403 

173,  chief  clerks  to  supervise  subordinate  clerks 89,1^ 

174,  cbief  clerks  to  distribute  datic^  etc -- 89,96 

176,  disbursing  clerks 89,98,401,402 

163,  oaths,  when  administered  by  officers,  etc 303,312,405 

184-187,  Bubpa^nas,  witnesses'  fees,  etc 19,21 

191,  certified  balances 19,66,75,76,94.218 

193,  annual  report  of  expeuditure  of  contingent  fund 98, 303, 304, 307 

200,  Assistant  and  Second  Assistant  Secretaries  of  State 347 

201,  subordinate  officers.  Department  of  State 89.9b 

202,  management  of  foreign  affairs 176 

234,  Assistant  Secretaries  of  the  Treasury 347 

235,  subordinate  officers.  Treasury  Department. 401,  ¥& 

230,  public  accounts  settled  at  Treasury 19,22,67.76,96.150,303,304,310, 

311, 320, 408, 411, 412, 461.  noU. 

2,37,  commencement  of  the  fiscal  year 106 

248,  Secretary  of  Treasury's  general  duties 76, 150, 369, 45^ 

268,  Coini>troller8,  appointment  and  salary 464 

269,  First  Comptroller's  duties 2, 19, 22, 76, 90, 93, 150, 3lV, 

326,369, 408. 411. 412, 464 

270,  First  Comptroller.    Appeal  from  Sixth  Auditor  to 76, 238, 464 

271,  First  Comptroller.    Power  to  direct  settlement  of  accounts Ak4 

272^  First  Comptroller.    Report  of  —  to  Congress  of  officers  failing 

to  make  settlement  of  accounts 464 

273,  Second  Comptroller's  duties 76,96,303,307.305^,369,464 

274,  Second   Comptroller.      Power   to   regulate   payment  of  pay- 

arrears 464 

275,  Second  Comptroller.    May  detail  clerk  to  sign  bounty  certifi- 

cates, etc 464 

276,  Auditors,  appointment  and  salary 464 

277,  Auditors'  duties 2, 19, 22, 76, 90, 95, 150, 239, 303. 304, 306, 310, 311, 

320, 326, 408, 411, 412, 459,  notf,  464 

278,  Second  Auditor.     Settlement  of  accounts  of  Army  officers 464 

279,  Second  Auditor.     May  detail  clerk  to  sign  bounty  certificates, 

etc 464 
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Ssc.  2c)0,  settlement  of  advance  bonnties  paid  by  paymasten 464 

281 ,  acoonn  ti  ng  officers.  Settlement  of  overpay  mente  of  paymasters .  464 

282,  acconnting  officers.    Evidence  of  honorable  discharge  to  be  re- 
tamed  to  officers  and  enlisted  men 464 

283,  accounts.    Manner  of  keeping  —  of  War  and  Navy  Depart- 
ments   464 

284,  accounts.    Settlement  of — of  pursers  of  lost  or  captored  ves- 
sels   464 

285,  disbursements,  etc.,  by  order  of  commanding  officer  of  Navy..  464 

286,  fixing  date  of  loss  of  missing  vessels 464 

287,  accounts  of  petty  offioera,  seamen,  etc.,  on  lost  vessel 464 

288,  compensation  for  personal  effects  lost  on  lost  vessel 464 

28J,  payment  of  accounts  of  deceased  petty  officers,  seamen,  etc.,  of 

lost  vessel 464 

290,  allowance  for  effects  of  officer  of  lost  vessel 464 

291,  settlement  of  foreign  intercourse  expenses 76, 464 

292,  collection  of  debts,  etc.,  due  the  Post-Office  Department 303,  304^ 

310. 312, 320, 464 

293,  accounts  of  money-order  business 303,312,464 

294,  accounts  of  expenses  paid  by  postmasters 312,464 

295,  compromise  of  judgments 312,320,464 

296,  papers  required  in  suits  for  delinquencies  iu  Post-Office  Depart- 
ment   305,310,311,312,320,464 

auditors  may  admioister  oaths 312. 464 

oaths  in  snttlements  with  Sixth  Auditor 303, 312, 464 

settlement  of  accounts  of  district  attorneys 38, 39, 43, 47, 48, 464 

claims  for  quartermaster's  stores 464 

duties  of  the  Treasurer 150 

duties  of  Register 150 

Commissioner  of  Customs'  duties 76, 303 


297 
298 
299 
300 
305 
313 
317 
319 
320 
321 
322 
323 
343 
344 
345 
355, 
359 
360 
361 


Commissioner  of  Internal  Revenue 389 

Chief  Clerk,  Bureau  of  Internal  Revenue 389 

duties  of  Commissioner  of  Internal  Revenue 389 

Deputy  Commissioner  of  Internal  Revenue 389 

duties  of  Deputy  Commissioner  uf  Internal  Revenue 389 

Bureau  of  the  Mint 424 

salary  and  expenses  of  Director  of  Mint 424 

powers  of  and  reports  by  Director  of  Mint 424, 426 

title  to  land  to  be  purohaaed  by  the  United  States 47 

conduct  and  argument  of  cases 46 

performance  of  duty  by  officers  of  Department  of  Justice 44 

officers  of  Department  of  Justice  to  perform  all  legal  services 

required  for  other  Departments 44,45 

362,  superintendence  of  district  attorneys  and  marshals..a03, 307, 350,351, 

353,355 

363,  retaining  counsel  to  aid  district  attorneys... 39, 44, 52, 54. 55, 371, 413, 

414, 415 

364,  attendance  of  counsel 39,44 

365,  counsel  fees  restricted 39,44,56,415 

366,  appointment  and  oath  of  special  attorneys  or  counsel ..  .39, 44, 45, 46, 57 

367,  interest  of  United  States  in  pending  suits,  who  may  attend  to..   40, 4S» 

44, 45, 48, 55, 419, 420, 422 

368,  aocounU  of  district  attorneys,  marshals,  etc..303»307,350,351,353,355, 

371 


-588  First  Comptroller's  Office^  Treasury  Department. 

Hevlaed  Statutes — Continued. 

Sec.  369,  requisition* 303,307,371 

371,  disbursement  of  moneys 303,307 

377,  Solicitor  of  Treasury.    Kules  as  to  suits S6 

379,  Solicitor  of  Treasury.    Instructions  to  district  attorneys  and 

officers 86 

<)80,  conduct  of  suits  involving  national  banks 40 

381,  duties  of  United  States  attorneys 40 

384,  reports  of  business  and  statistics,  Department  of  Justice 371 

388,  establishment  of  Post-Office  Department 303,306 

393,  clerks  and  employes  of  Post-Office  Department 311 

395,  Postmaster-General.    Seal  for  authenticating  copies 459,  nott. 

396,  Postmaster-General.     Duties  of 320, 321, 459,  mo t<. 

397,  property  in  charge  of  Post-Office  Department 303, 31^ 

406,  Postmaster  General.     Warrant  of —  on  quarterly  statement  of 

Auditor 459,  noU. 

408.  deposits,  bow  brought  into  Treasury 459,  nofd. 

441,  Secretary  of  Interior's  duties 77 

444,  expendi  tures  of  Department  of  Interior 303, 307 

460,  copies  of  papers  61ed  in  Department  of  Interior 446 

461,  fees  for  exemplifications  of  patents,  etc 446 

474,  Commissioner  of  Pensions.     Investigation  of  attempts  at  fraud 

by 290,405 

481,  Commissioner  of  Pateuts.     Duties  of 77,78 

483,  establishment  of  patent  regulations 77 

487,  patent  agents  may  be  refused  recognition 77 

592,  designation  of  another  judge  in  case  of  accumulation  of  busi- 
ness   - 278,279 

609,  circuit  courts,  bj'  whom  held 279 

611,  judges  of  circuit  court  may  sit  apart 27y 

627,  commissioners  of  circuit  courts 286, 350, 355, 356, 357, 359, 360 

62Sf  marshals  not  to  be  commissioners tioO,  356 

632,  copies  of  proofs  and  entries  certified  to  Supreme  Court 446 

639,  removal  of  suits  against  aliens,  etc.,  where  amount  of  $500  is 

in  di8put43 446 

640,  removal  of  suits  again.st  corporations  organized  under  laws  of 

United  States 446 

641,  removal  of  causes  against  any  person  deprived  of  a  civil  right, 

etc 446 

651,  division  of  opinion  in  criminal  causes;  certificate 3»Xt 

652,  division  of  opinion  in  civil  causes;  certificate 3».^'J 

653,  business  of  the  circuit  court  for  the  two  districts  of  Missouri 

transferred,  how 3ii3 

654,  process  issued  out  of  former  circuit  court  of  Missouri 303 

655,  transfer  of  cases  between  eastern  and  western  district's  of  Mis- 

souri    303 

6.''»6,  custody  of  books,  papers,  etc.,  of  circuit  court  of  Missouri 303 

(j6ij,  Tennessee,  special  terras  of  circuit  courts '3U3 

698,  transcripts  on  appeals 446 

715,  criers  of  the  courts,  attendants  on  juries 240 

725,  power  to  impose  oaths  and  punish  contempts 264 

727,  power  to  hold  to  security  for  the  peace  and  good  behavior. 286, 350, 356 

728,  power  to  enforce  awards  of  foreign  consuls,  etc.,  in  certain 

cases 350,  Xi6 

738,  suits  in  ejpiity  against  absent  defendants  to  subject  property 

in  the  District 3^^ 
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Sec.  767 
760 
770 
771 
776 
779 
780 
787 
7b8 
790 

823 
824 

825 
826 

827 
828 
829 
831 

838 
846 
847 
848 
850 
853, 
854 
856 
857 
876 
877 
879 

882. 
883 
884 
885 

887 

888, 
889 

890 
891 
892 
893 
894 
895 
896 
897 


district  attorneys 40,45 

district  attorneys.    Term  and  oath  of 40, 46 

district  attorneys.    Salaries  of 40 

district  attorneys.    Duties  of— ..38,40,48,257,261,270,271,272,277,292 

marshals 278,279 

marshals' term 181 

deputy  marshals 278 

marshal.    Dutiesof— 278,385 

marshals  have  power  of  sheriffs 38o 

marshals,  or  deputies,  may  execute  process  after  removal  or  ex- 
piration of  office 8& 

fees  to  be  taxed 140, 257, 278, 299. 325, 326, 330, 47& 

fees  of  attorneys,  solicitors,  and  proctors ....  40, 138, 140, 255, 257, 272, 277 

325, 326, 330, 475, 500, 501, 502 

fees  in  revenue  cases  and  in  suits  on  official  bonds 330 

fees  on  bonds,  when  not  allowed 330 

fees  of  district  attorney  for  defense  of  revenue  officers 40, 48, 330 

fees  of  clerks 325,326,330,350 

fees  of  marshals 278, 299, 301, 329, 330, 430, 434, 436, 441, 442, 501 

attendance  on  rule  days  and  when  circuit  and  district  courts 

sit  at  same  time 40,27t^ 

prcfsecntion  of  frauds  on  the  revenue 40, 138, 141, 14S^ 

district  attorney's  accounts,  how  certified 90 

fees  of  commissioners 286, 350, 360, 47& 

fees  of  witnesses 36,350,404,405 

expenses  of  clerks,  etc. ,  sent  as  witnesses,  paid 34, 36, 404, 405, 407 

feea  of  printers 382, 383, 385, 386, 387, 388, 390, 391, 392,  ami  note. 

folio— ,  meaning  of— 350, 387, 392,  imIs. 

fees  of  district  attorneys,  marshals,  etc. ,  how  paid 40, 286 

fees,  how  recovered 40 

snbpcenas  for  witnesses  to  run  into  another  district 405 

witnesses,  form  of  snbpcBua ;  attendance  under 277, 281, 285, 286, 299 

reoogniEance  of  witnesses  at  the  hearing  of  charges  in  criminal 

cases 281 

copies  of  Department  records  and  papers 94.312,446 

copies  of  records,  etc. ,  in  Solicitor  of  Treasury's  offiee 446 

instruments  and  papers  of  Comptrollers  of  the  currency 94, 446 

copies  of  organisation  certificates  of  national  banks 446 

transcripts  from  books,  etc.,  of  Treasury,  in  suits  against  de- 

linquenU 94,312,445,446 

transcripts  from  books  of  Treasury  in  indictments  for  embezzle- 
ment of  public  moneys 94,446 


copies  of  returns  in  returns  office 

copies  of  Post- Office  records  and  of  Auditor's  statement  of  ac- 
counts   

copies  of  statements  of  demands  by  Post-Office  Department.... 

copies  of  records,  etc.,  of  Qeneral  Land  Office 

copies  of  records,  etc.,  of  Patent  Office 

copies  of  foreign  letters-patent 

printed  copies  of  specifications  and  drawings  of  patents 

extracts  from  Journals  of  Congress 

copies  of  records,  etc.,  in  office  of  consul,  etc 

copies  of  certain  books  and  papers  in  offices  of  circuit  and  dis- 
trict courts,  Texas,  Florida,  Wisconsin,  Minnesota,  Iowa, 
and  Kansas 


446 

446 
446 
446 
446 
446 
446 
446 
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Sec.  89B,  copies.    Tranacribed  Tecords  in  clerks'  offloea,  We*t«n)  DUtrict 

of  North  CaroUoa 4« 

899,  oopi«B.    Wbea  original  records  ar«  loat  or  destrojed Mt 

900,  copies.    When  original  record!  are  lost  or  destroyed 4H 

901,  copies.     When  original  reoords  are  lost  or  destroysd .-'.  Alt 

903,  reconia  of  Nortberu  District  of  Illinois,  4estn>f«d  b;flT« 441 

903,  asms 4tf 

904,  same 4« 

90&,  aathentioation  of  legislative  acts  and  proof  of  judicial  proceed- 
ings of  States,  etc 440 

906,  proof  of  records,  etc.,  kept  in  ofBces  not  connected  with  coorta.  44t 
B07,  copies  of  foreign  records,  etc.,  relating  to  United  Statee  land 

titlea «4« 

90M,  Little  A^  Brown's  edition  of  statDtes  to  be  eTidence *H 

910,  possessory  action  for  recovery  of  mining  titlea 40 

913,  DMauu  process,  and  proceedings  in  eqnity  and  admiralty 9H 

945,  corouiisaioners  of  circoil  courts  may  take  bait  and  affidavits  ..   350, 3E< 

969,  costs  Id  internal' re venne  snitson  informations 364 

978,  costs,  allowance  of — ,  in  libetn  against  vessel  and  cargo  364 

MO,  district  attorney.     Wben  —  is  entitled  to  but  one  bill  of  costs 

for  several  proaecutiona 996,273 

961,  taxation  of  ibesof  witness  liefore  a  oommissioner ttt 

969,  eiecntion  not  to  issne  against  revenue  offloeta  in  oases  of  prob- 
able canaa,  etc  Si 

997,  removal  of  causes  by  writ  of  error 4IS 

1013,  wben  both  parties  appeal  to  Supreme  Conrt  one  record  suffi- 

cient    44i 

1014,  ofTendera  against  United  States,  bow  arrested  and  removed  for 

trial...: a81,286,350,356,*B.436,4» 

1033,  offenaea  against  the  elective  f)«oobise,  how  pmsecated 4S 

1024,  chargea  which  may  be  Joined  in  one  Indictment  shall  be  to 

Joined JS&,8K 

1030,  DO  writ  neceaaary  to  bring  into  coorta  person  in  cnatody 429.436, 

AX.Att 

1035,  verdict  of  less  offense  than  charged SS&,87S 

1036,  verdict  against  part  of  several  joint  defendants tiSG-STS 

lOKT,  indictments  remitted  by  circnit  and  district  courts  to  each 

other 41 

,      104!i,  poor  convicts  sentenced  and  irapriaoned  for  fines. 40, 3M,  3GS,  351 

1059,  Court  of  Claims.    Jurisdiction  of 67,46l,wli,496 

lOeS,  Court  of  Claims.     Claims  referred  by  Departments  to  — 4fi9 

1069,  Conrt  of  Ctaima.     Limitation  to  claims  cognisable  by 457,460 

11179, 1080,  Police  court.    Fees  and  expenses  of —modified  by  act  of 
Jnne  11,  1H78  (20  Stat.,  104,  aeoa.  3,  4),  and  act  of  July  I, 

IScia  (3a  Stat.,  144,  sec.  3) 30.31 

IV.K,  permanent  barracks 47 

1241,  sales  of  military  stores 303,311 

y.U2,  art.  59,  Army  offenders  to  be  delivered  np  to  civil  magiatrates..  418,419 

IJ5g,  ofOcersof  the  Army  suffering  pri  aoner  to  escape 411 

1ii<iO.  fines  to  be  paid  into  United  States  Treasnry 40 

1II74,  diplomatic  officers.     Definition  of— OS 

lUre,  interpreter  of  legation  to  Turkey «T 

1679,  interpreter  of  legation  to  Japan Ut 

1680,  secretary  of  legation  to  China  and  Interpreter W7 
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8bc.  1692,  interpreters  at  ChineM  consalatea 297 

1693,  interpreter  at  Bangkok;  salary  of — 297 

1607,  consular  officers.    Bonds  of  —  famished  and  deposited  with 

Secretary  of  Treasury 92 

1696,  yice-consuls.    Bondsof — 93 

1740,  consular  and  diplomatic  officers.    Term  during  which  salary 

of— is  payable 175,177,377,378 

1743,  consular  and  diplomatic  officers.    Extra  compensation  to  — 

prohibited 175.177,178,179 

1748,  expenses  of  legations,  consulates,  etc 92 

1756,  oath  of  office.    Formof— 359.376,377,379,480 

1757,  oath  for  certain  persons  .^ 377, 379 

1763,  double  salaries 54,244 

1764,  extra  senrices 178,179,244,401,403 

1765,  extra  allowances. .  38, 39, 40, 41, 4:),  45, 53, 154, 156, 17tf,  179, 240, 241, 242, 

244,  248,  250,  251,  252,  253,  254,  255.  361,  370,  372,  373,  423,  425,  428 

1766,  officer  in  arrears 9$ 

1767,  tenureof office 183 

1768,  suspension  and  filling  ▼aoancies 180, 181, 183 

1769,  filling  vacancies  temporarily 183, 477, 478 

1770,  term  of  office  not  to  be  extended 183 

1778,  oaths  and  acknowledgments.    Taking  — 350, 356, 367, 368 

1786,  proceedings  against  persons  illegally  holding  office 49 

1826,  Capitol  police.     Supervision  extending  over  Botanical  Gar- 
den  187,188,278 

1839-1976,  title  xxiv  —  sections  referring  to  the  Territories 227 

1856,  Justices  of  peace  and  military  officers  of  Territories.    Election 

of— 358 

1857,  officers  of  Territories.     How  elected  and  appointed 358 

1865,  Judicial  districts  and  courts 278 

1878,  oath  of  office.    How  qualified 350,366,358 

1881,  salary  of  marshal 278 

18H3,  clerks' fees,  etc 278,404,406 

1907,  Judicial  power,  how  vested  in  Territories,  except  Arizona....  356 

1926,  Justices  of  peace.    Jurisdiction  of  —  in  Territories 368 

1927,  Justices  of  peace.   Jurisdiction  of —  in  Arizona  and  Colorado .  358 

1982,  district  attorney,  etc.,  to  prosecute 40, 286, 350, 356, 473 

1983,  commissioners  of  circuit  courts 286,350,356,473 

1984,  commissioners  may  appoint  persons  to   execute    warrants, 

etc 286.350,356,474 

1985,  marshal  to  obey  precepts,  etc 350,366 

1986,  fees  of  district  attorney,  etc 40,286,360,356 

1967,  of  persons  appointed  to  execute  process,  etc 286,350,356 

1988,  speedy  trial 40 

2012,  supervisors  of  election 359 

2U21,  special  deputy  marshals.    Appointment  of  —  and  duties  of —  .  350, 351, 

353, 354,  note.  359 
2022,  marshals.    Duties  of 351 

2025,  chief  supervisors  of  elections *. 286 

2026,  chief  supervisors  of  elections.    Duties  of 286, 359 

2031,  supervisors  of  elections.    Pay  of 351 

9093,  disposal  of  proceeds  of  sales  of  Indian  lands 364, 367, 493, 494, 497 

2094,  appropriation  of  moneys  to  carry  oat  Indian  treaties 364.367,368, 

493,497 
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Sbo.  2095,  investments  of  stock  reqaired  by  treaties 364,367,368 

2096,  investment  of  proceeds  of  Indian  lands 494 

2154,  Indians.     Reparation  for  injured  property 4d7 

2155,  Indians.     Payment  by  United  States  for  injuries  done,  where 

offender  is  unable 4?7 

2181,  assistant  census  taker  commissioned  ;  oath  of — 350,356,358 

2232,  suit  on  bond  of  deputy  surveyor,  lieu  of 41 

223d,  fees  and  commissions  of  registers  and  receivers  of  public 

lands 427 

2318,  mineral  lauds  reserved 4*/7 

2352,  public  lands.     Rights  reserved  in 427 

3015,  drawback.     Allowance  of — .^ 4* 

3017,  drawback.     Limitation  of  time  for  exportation... i^ 

3048,  appropriations.     Permanent  —  for  payment   of   debentares, 

drawbacks,  and  allowances 4# 

3076,  claim  for  property  seized 41 

3085,  district  attorneys.     Duty  of -  41 

3099,  penalty  for  non-delivery  of  manifest 4:5 

3142,  internal  revenue.     Collectors  of — .  Appointment  of — 476,479 

3143,  internal  revenue.     Collector  of — .     Bond  of — 476,479 

3144,  iuternal  revenue.     Collectors  of — ,  to  be  disbursing  agents..  477 

3145,  internal  revenue.  Collector  of — .  Salary  and  allowances  of— .  479 

3152,  iuternal  revenue  agent-s 331} 

3164,  collectors.     Duty  of  —  to  report  violations  of  law  to  district 

attorney 41 

3166,  internal  revenue  officers  may  make  seizures 3d4,:i85 

3176,  collector.    ^Vhen  —  may  enter  premises  and  make  returns 190 

3186, taxes.    Lien  for— 385 

3187,  taxes.     Distraint  for  — :fe^ 

3188,  mode  of  levying  distraint 3^ 

3189,  delinquents  must  exhibit  evidences  relating  to  property  dis- 

trained    3S5 

3190,  proceedings  on  distraint 3SS 

3191,  when  property  sold  under  distraint  is  subject  to  tax  and  tax 

not  paid 3fv 

3192,  when  property  sold  under  distraint  may  be  purchased  for 

United  States,  etc 38Ji 

3193,  property  distrained  to  be  restored  on  payment  before  sale 3s^ 

8194,  effect  of  certificate  of  sale  on  distraint ;ft5» 

3195,  when  propertj^  distrained  is  not  divisible 385 

3196,  when  real  estutc  may  be  sold  to  satisfy  taxes 385 

3197,  ])roceedingH  for  seizure  and  sale  of  real  estate  for  taxes 385 

3198,  certificate  of  purchase  of  real  estate  sold  for  taxes.    Deed  ...  385 

3199,  collector's  deed  2>rima/acic  evidence,  etc 385 

3*200,  collector  may  seize  lands  of  delinquent  in  any  district  of  same 

State 385 

3201,  redemption  of  land  prior  to  tax  sale 385 

3*202,  redemption  of  laud  after  tax  sale 3^ 

3203,  record  of  tax  sales  of  land 3*^ 

3204,  redemptions  of  lands  sold  at  tax  sale  to  be  entered  on  record.  3'?5 

3*205,  8Ucce88ivo  seizures  for  taxes 3?5 

3209,  list  to  be  sent  to  district  where  taxed  party  resides  or  has  prop- 
erty, when -  3!*4 

3213,  suits,  etc.,  for  fines,  penalties,  and  forfeitures,  and  for  taxes..  384 
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SlO.  3214,  fluits  for  taxeB,  e1»o.,  not  bronght  without  sanction  of  Commit- 

sioner 384 

3215,  regulations  as  to  suits  for  government  of  officers 8Q,  384 

3216,  moneys  recovered  by  suits  to  be  paid  to  collectors 384 

3220,  refund  of  taxes,  penalties,  eto 292 

3237,  when  special  tax  to  be  due,  how  reckoned 190,197 

3242,  carrying  on  liquor  business  without  payment  of  special  tax; 

penalties 384 

3453,  seizure  of  property  found  in  possession  in  fraud  of  revenue  laws.         384 

3456,  penalty  and  forfeiture  by  distillers,  rectifiers,  wholesale  liquor 

dealers,  and  manufacturers  of  tobacco  or  cigars  for  omissioiis 

and  malfeasance 384 

3457,  package  included  in  forfeiture  of  goods 384 

3458,  goods  seized  may  be  delivered  to  marshal  before  prooess-issuea.         384 

3459,  bailing  of  goods  seized;  sale  for  want  of  bail 384,385,386 

3460,  proceedings  on  seizure  of  goods  valued  at  $500  or  less 384, 385 

3469,  compromise 41 

3470,  purchase  on  execution 385 

3477,  assignment  of  claims  against  United  States  void,  unless,  etc..  73, 106, 

110,  111,  114. 115, 116,  note,  117, 127, 128, 129, 133, 134, 135, 185, 415 
3479,  oath  of  person  proseonting  claim  against  United  States,  who 

may  administer  .^ 350,356 

3492,  duty  of  district  attorney  as  to  false  claim  cases II 

3515,  minor  coins,  their  weight  and  alloy • 346 

3614,  bond  of  special  agents 151 

3617,  moneys  to  be  deposited  without  deduction 270, 459,  noto. 

3618,  proceeds  of  sales  of  material . .  50, 222, 227, 228, 229, 230, 231 ,  233, 234, 236, 

303, 305, 311 

3620,  duty  of  disbursing  officers 150, 156, 313  note. 

3622,  accounts . .  31, 90-91, 288, 302, 303, 305, 307, 309, 313  note,  346, 347, 350, 353 

3624,  suits  to  recover  money  from  officers,  regulated 93 

3633,  disbursing  officer.    Failure  of,  to  account.    Penalty 93 

3639,  duties  of  officers  as  custodians  of  public  moneys 150 

3642,  accounts  of  postal  deposits 459,no(«. 

3645,  regulations  for  presentment  of  drafts 134 

3646,  duplicates  for  lost  or  stolen  checks  authorized i:)4 

3648,  advances  of  public  moneys  prohibited 100, 150, 151, 303. 306 

3659,  trust-funds.    Investment  of 67 

3660,  estimat'CS,  how  communicated 303,307,369,488 

3661,  estimates  for  printing  and  binding 303,307,369 

3602,  estimates  for  salaries 303,307,369488, 

3663,  estimates.    Requisites  for,  for  appropriation  for  public  works.  303, 307, 

369 

;)664,  estimates.    What  additional  explanations  of —  are  required..  303, 307, 

369,488 

3665,  estimate.     Amount  of  outstanding  applications  to  be  desig- 

nated in 303,307.369 

3666,  estimates  and  accounts.    Items  of  expenditure  to  be  specified 

in 369 

3667,  estimate  of  claims,  etc.,  on  Navy  pension  fund 369 

3668,  estimates  by  Postmaster-General 303,307,369 

3669,  estimates  submitted  to  Congress,  how 303, 307, 369, 488 

3670,  estimates.     Statements  accompanying 369 

3671,  estimates  of  expenses  of  collecting  internal  revenue 369 
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^      Sxc.  3672,  statement  of  proceeds  of  sales  of  old  materials 303, 305, 311, 369 

3673,  drafts  for  War  and  Navy  Departments 96, 303. 307, 389 

•        3674,  restriction  on  payments  on  account  of  the  postal  service 97,238, 

239,303,307,369 

3675,  warrants.     Form  of  drawing  and  charging  — 97, 369 

3676,  appropriation  for  Navy  controlled  by  Secretary ;  for  each  Bu- 

reau separately 97,369 

3677,  expenditures  of  appropriation  for  Department  of  Agricultnre, 

how  controlled 303,307,389 

3678,  application  of  moneys  appropriated 369 

3679,  no  expenditures  beyond  appropriations 369 

3680,  contingent  funds 2,3,369 

3681,  expenses  of  commissions  and  inquiries 369 

3682,  contingent,  etc.,  appropriations.     Restrictions  on 369 

3683,  purchases  from  contingent  fund,  how  regulated 369 

3684,  buildings  under  control  of  Treasury  Department 369 

3685,  appropriations  for  light-houses,  when  available 369, 456 

3686,  appropriation  for  foreign  hydrographic  surveys 369 

3687,  appropriations.    Permanent  annual  — .    Collecting  revenue 

from  customs 488 

3688,  appropriations.    Permanent  annual — .    Public  debt 488 

3689,  appropriations.    Permanent  indefinite  — 449, 453, 454, 456, 457,  459, 

460,468,488 

3690,  appropriations 12, 13,456 

3691,  appropriations.    Disposal  of  balances  after  two  years 456 

3692,  proceeds  of  certain  sales,  etc.,  of  materials 303,  305,311 

3698,  public  debt.     Payment  of  interest  on — 488 

3709,  advertisements  for  proposals 3d6 

3716,  advertisements  for  supplies  of  Quartermaster's  Depart-ment..  3S6 

3727,  flour  and  bread  for  Navy 386 

3732,  appropriations.    Contract  under — 12 

3733,  appropriations 12 

3737,  contract.    No  transfer  of — IV^^moU, 

3753,  attachment.    Releasing  property  from 41 

3767,  advertisements  for  paper .  391 

3768,  specifications  of  advertisements  for  paper 391 

3823,  publication  of  laws,  etc.,  in  certain  States.    Clerk's  selection 

of  newspapers 382, 383,  387, 390, 391, 398,  ••(«. 

3824,  heads  of  Departments  and  judges  to  be  notified  to  publish  only 

in  papers  selected  by  Clerk  of  the  House  for  certain  States.  382, 387 

390,391,392,iiol«! 

3825,  publishing  laws.     Rates  of  pay  in  all  States  for  — 382, 387,390, 393 

3826,  advertisements  in  Washington,  D.  C 386,  391, 393 

3827,  mail-route  advertisements  in  District  of  Columbia 386,393 

3828,  no  advertisement  without  authority 389,390,391,393 

3861,  deductions  out  of  receipts  of  post-offices 238, 239, 459,  safe 

3862,  deductions  to  be  audited 239 

394 1,  advertising  for  proposals  for  postal  service 386, 393 

3945,  guarantee  of  proposals  for  mail  service 319,3^,381 

3951,  failure  of  bidder  for  mail  service  to  give  bond ;  proceedings ..  318, 324 

3952,  release  of  bidders  for  mail  service 314,315,319,320,323,323,394 

4050,  miscellaneous  moneys  and  money-order  receipts 303,305,310,311 

4079,  consuls.     Powers  of  foreign  —  over  disputes  between  seamen ...  350, 356 

4080,  consuls.    Arrest  of  seamen  on  application  of — 350, 356 
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8xc.  4081,  commitmeat  and  discharge  of  seamen 850, 35< 

4300,  when  sammary  trials  may  he  had  under  navigation  laws 41 

4610,  penalties  and  forfeitures,  in  re  merchant  seamen,  how  recorded  41 

4618,  libel  and  proceeding  by  district  attorney 41 

4619,  district  attorneys.    Dutiesof — 41 

4646,  district  attorney  and  prize  commissioners.  Compensation  of —  41 

4647,  district  attorney  and  prize  commissioner.    Accounts  of — 41 

4744,  pensions.    Special  services  in  investigating  frauds 290 

4777,  pensions.    Appointment  of  civil  examining  surgeons 54 

4883,  patents,  how  issued,  attested,  and  recorded 77 

4904,  patents.    Interferences 78 

4909,  patent-case  appeal  to  board  of  examiners  in  chief 78 

4910,  patent-case  appeal  to  Commissioner 78,79 

4911,  patent-case  appeal  to  supreme  court.  District  of  Columbia...  79 

4913,  patent-case  appeal  proceedings 79 

4914,  patent-case  appeal.    Determination  of 79 

4915,  patents  obtainable  by  bill  in  equity 79 

4918,  patents.    Suits  touching  interfering — 80 

4973,  district  courts  and  J udges.    Authority  of  — 264 

4975,  district  courts.    Powers  of  —  to  compel  obedience 264 

5200,  embezzlement;  penalty 404 

5249,  national  banks.    Appointment  of  occasional  examiners  of — . .  404 

5270,  fugitives  from  Justice  of  foreign  country.    Proceedings  con- 

cerning   350,356 

5271,  extradition  case.    Evidence  on  hearing — 350, 356 

5296,  indigent  convicts.    Discharge  of— 41,350,356 

5311,  insurrection  proceedings.    How  —  shall  be  instituted 41 

5481,  officer  of  United  States,  guilty  of  extortion.    Punishment  of —  44 

5503j  contract  beyond  appropriation.    Punishment  for  making  — >. .  12 

5516,  process  obstructing  execution  in  civil  rights  cases,  etc 474 

5595,5596,  repeal-provisions 17,42,359,456,461 

5600,  arrangement  and  classi  ftcation  of  sections 47, 385 

Roriaed  Statatea,  DUtriot  of  Columbia. 

8bo.     11,  secretary,  appointment,  qualifications,  term  of  office 54 

77,  board  of  public  works.    General  powers  of  — 216 

907,  assistants  of  district  attorney.    Compensation  of — 53 

995,  Justiees  of  the  peace.    Powers  of — 356 

1065-1068,  process 32 

1079, 1080,  payment  of  fines,  penalties,  costs  and  forfeitures,  and 

disposal  of  moneys  collected 30,31 

lUghta. 

DlYBSTBD,  HOW : 

Property  rights  cannot  be  divested  by  act  of  Congress,  but  only  by 

"due  process  of  law  "...♦. 330,332 

To  direct-tax  surplus  cannot  be  divested  except  (1)  by  due  process 
of  law  or  (2)  consent  of  owner.    Decision  without  notice  and  an 

opportunity  to  be  heard,  not  due  process  of  law 66, 330, 332 

{See  Rkvxsed  Statutes.) 

S. 
(/S00 Compensation ;  Fees;  Per  diem.) 


Chattels: 

Marshal  executes  proper  writ  of  sale  and  publishes  notice  of  sale 
when  —  are  sold  on  Judgments  in  favor  of  United  States.  Sales 
after  distraint  by  collector  of  internal  revenue.    Proceedings. ..  384, 3^' 
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Emtirb  — : 

The  sale  of  a  nnmber  of  articleB  at  separate  prices,  bat  at  the 

time,  is  i^nerally  deemed  to  be  an — 169,194,I9S 

Judgment — .    (^ee  Chattels,  ««|ira.) 
Liquors  : 

Betail  dealers  made  or  not  made  wholesale,  by  what  sale.    United 

States  V.  James  overmled 191-193  and  mIi. 

Rnllngs  of  Commissioner  of  Internal  Berenne  as  to  what  sales  may 

or  may  not  make  a  retail  dealer  a  wholesale  — 191-193 

Manuscripts  : 

May  be  sold  to  United  States  by  salaried  officer,  when  there  are  (1)  an 
officer  or  agent  authorized  to  purchase,  and  (2)  an  appropriation 
available  for  the  purpose.    Act  July  7, 1884  (23  Stat.,  175)  is  not 

such  an  appropriation 423,4S&-IS8 

Notice  of  — .    {See  Chattels,  supra.) 
On  Distraint.    {See  Chattels,  supra,) 
Proceeds  op  — .    (See  Public  property,  post) 
Public  property  : 

Proceeds  of  —  are  deposited  in  Treasury  as  *'  miscellaneona  leeeipts^'' 
and  cannot  be  **  withdrawn  or  applied,  except  In  oonseqnenoe  of 

subsequent  appropriation  made  by  law" 831,234 

Writ  of  — .    {See  Chattels,  supra,) 

{See  Direct  tax  ;  Real  estate.) 

Beoond  Comptroller. 

JXTRISDICTION  OF  — : 

Has  —  to  certify  balances  in  claims  of  Indians  against  GoTemment.. 
Secretary  of  the  Interior. 
Jurisdiction  of  — : 

Bevieiws  pensions-disbarment  proceedings  inrestigated  by  Commit 

sioner  of  Pensions • 34, 

Powers  of  — : 

Accumulations  of  interest  on  Otoe  and  Missonria  "removal  fond'' 
are  income  to  be  expended  under  his  direction  for  the  benefit  of 
the  Indians  for  any  other  purpose  than  (1)  a  new  reserration,  (2) 
their  removal  thereto,  (3)  their  civilization,  (4)  for  surveys  of  new 

reservation 493,496,496,497 

Can  detail  clerk  to  investigate  fraudulent  land  entries  and,  during 
his  absence  for  over  30  days,  pay  his  necessary  expenses  and  his 
salary  as  clerk SS^Mlt. 

Secretary  of  State. 
Powers  of  — : 

May'appoint  bearer  of  dispatches 176 

Secretary  of  Treasury. 

Conclusions  of  John  Sherman  as  — : 

In  letter  of  April  20,  1877  (1  Lawr.,  Compt.  Dec.,  App.,  2d  ed.,  oh. 

xiv,  pp.  579-^1),  referrt^d  to  and  concurred  in 447, 451, 460 

Direct  tax: 

Letter  advocating  bills  (H.  B.  110,  Senate  795)  intending  (1)  refund 
of  paid  — ,  and  (2)  remission  of  unpaid  —  with  a  general  discns- 

sion  of  the  subject ^ 340,341 

Disabilities  OF —: 

Cannot  cover  Post-OflQce  Department  funds  into  the  general  fhnd  of 

the  Government,  nor  pay  them  out  on  his  warrant 4S9,msls, 


Index  to  DecUians.  697 


Seorotaxy  of  Treasnxy—Continaed. 
Disabilities  or— Continaed. 

Cannot  draw  a  warrant  for  payment  of  a  claim  nnlesB  there  is  an  ap* 
propriation,  withoat  rendering  himself  liable  for  violation  of  his 

dnty 468 

Warrant  cannot  lawfully  he  granted  by  Secretary  which,  on  the  face 

of  the  claim  on  which  it  is  based,  is  not  ''warranted  by  law"...  894,296 

DUTIKS  OF—: 

•  

Approves  claim  of  district  attorney  for  compensation  nnder  Rer. 

Stat.,  sec  838,  '<  upon  certificate  of  proper  Jadge  " 138, 141, 142 

Grants  warrants 909 

Must  approve  or  disapprove  direct-tax  claims 468,469 

Powers  of—: 

District  attorney's  claim,  under  Rev.  Stat.,  sec.  839,  will  not  be  ap- 
proved by  Secretary  in  any  case  not  tried  or  disposed  of  by  the 
proper  Judge 138 

May  lay  before  Congress  claims,  allowed  in  certain  cases  by  account- 
ing officers  and  reported  to  him  by  them,  because  there  is  no 
available  appropriation  for  payment 447, 462-<4€4 

May  make  regulation  authorizing  Commissioners  of  Circuit  Courts 
to  administer  oaths  and  certify  affidavits  to  claims  against 
United  States 350 

May  prescribe  regulations  relative  to  absence  of  clerks  and  employes 

of  his  Department 506 

May  require  deputy  marshals,  appointed  under  Rev.  Stat.,  sec.  2021, 

to  verify  claims  for  compensation 350,356 

Not  required  to  report  to  Congress  balances  of  appropriations  for 

specific  objects • IS 

Bemble. 

Surplus  proceeds  of  direct-tax  bales: 

Under  acts  of  1861, 1862,  shonld  have  been  deposited  but  not  covered 

into  Treasury,  for  payment  of  claims  therefor,  whenever  made..  489,493 

8et-ofll 

Balance  due  United  States: 

A  set-off  against  claim  on  United  States 96,408,411,412 

'    General  principles  of  — : 

As  existing  at  common  law,  in  equity,  and  by  statute,  considered 
(Me,  aUo,  Accounting  Officers,  subtitle  Set-off. ) 408, 409-411 


Disabilities  of  — : 

Cannot  take  a  soldier,  charged  with  crime,  (h>m  his  command,  except 

by  virtue  of  warrant  of  arrest 416,418,419 

Powers  of  — : 

*  .  Mayarrestpersonguiltyof  felony  without  a  warrant;  but  not  on  mere 
verbal  charge,  when  the  accused  is  in  the  lawful  custody  of  a 
public  officer  (e.  ^.,  a  soldier  who  can  be  taken  from  his  command 
only  by  virtue  of  a  proper  warrant) 416,418,419 

Rebate-claim  on  tobacco: 

Does  not  pass  to  sheriff,  on  seizure  by  him  in  a  creditor's  attachment.  164, 186 

BLKth  Auditor. 

Appeal  from — : 

Case  in  whicl^it  will  not  lie 237-239 
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Sixth  Auditor — Continued. 
Disabilities  op  — : 

Can  neither  act  nor  refuse  to  act,  nor  make  any  final  decision  affect^ 
ing  balance  certified  by  him  to  be  due,  until  Postmaster-General 
has  issued  a  warrant  for  payment,  and  it  has  been  presented  to 

him  to  be  countersigned  and  registered.     Illustrative  case 237,  S39 

Duties  of  — : 

*'  Damage  account  ^  must  be  stated  by  him  where  there  is  a  ▼iolation 
of  a  contract*  for  carrying  mails  by  which  the  United  States  have 
been  damnified,  and  he  must  direct  suit  to  be  brought  to  recover 

the  amount  thereof 330 

Jurisdiction  of  — : 

Accounts  arising  in  Post-Office  Department,  or  relative  thereto,  are 

aM  received,  audited  and  settled  by  him 311 

Accounts  for  old  materials  sold  by  Post-Office  Superintendent  settled 
and  adjusted,  balance  certified,  And  collection  superintended 
thereon  by  him.    Effect  of  accounts  so  settled  as  evidence   in 

court 302,303,310,311,312 

Soldiers.    (5ee  Armt.) 
Solicitor. 

Vacancy  in  office  of — .    (iScc  Office;  subtitle  Vacancy,) 
Solicitor-General. 
Duties  of  — : 

May  be  sent  by  Attorney-General  to  represent  United  Statos 56 

State  Department.    ('Sea  Department  of  State.) 

Statistics.    {See  Construction,  subtitle  Collection;  Director  of  Mint, 

subtitle  Powers.) 
Statute  of  Limitations. 
Does  not  bar: 

Kight  of  original  owner  to  surplus  from  direct-tax  sale 71 

Does  not  run  : 

Against  cestui  que  trust  until  the  trustee  unequivocally  repudiates  the 

trust 447,4S7 

Statutes. 

Absolute  •— : 

Must  be  complied  with,  in  claims  under  — ,  or  courts  treat  the  thing 

done  as  void.    Negative  terms  create  — 14,87, 

Compulsory  — 28, 

Declaratory  — : 

Definition  of — .    In  a  sense,  retrospective 50,$1 

Definition  of  — : 

A  written  declaration  of  the  legislative  will  in  the  form  of  a  law....  48 

Directory  — : 

Discussed  (and  particularly  with  regard  to  official  bonds  to  be  exe- 
cuted in  a  prescribed  form  and  time) 476,485,486 

Non-compliance  with,  immaterial,  if  sufficient  evidence  be  otherwise 
furnished  in  support  of  claim.  Affirmative  terms,  (in  the  ab- 
sence of  negatives),  generally  create.  Statutes,  requiring  evi- 
dence in  given  forms  and  a  specified  time,  but  with  no  negative 

as  to  other  forms  and  times,  are  — 14,27,28,89 

Drawback  : 

Statute'giving  right  to  —  a  contract  of  the  Government  ou  condi- 
tions precedent -.-  23 

Statute  imposing  allowance  of —  by  Commissioner,  is  in  affirmative 

terms,  with  no  negative  implied.. 19 
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Paf& 
Statates— Con  tinned . 

Imperative: 

Definition  of 27,  note. 

Limitations  on  — : 

Constitutional  right  or  power  cannot  be  taken  away  by  statute 6 

Do  not  adapt  themselves  to  circumstances ;  common  law  does S00,504 

Giving  fees  do  not  embrace  the  sovereign,  unless  expressly  so  pro- 
vided, and  those  giving  costs  or  fees  ai^eosts,  are  strictly  construed 

because  in  derogation  of  common  law 257 

Power  of  present  Honse  cannot  be  abridged  by  prior  Congress 4, 6 

Liquors  : 

Regulating  sale  of  liquors  designate  3  kinds,  no  more,  viz :  (1)  dis- 
tilled spirits,  (2)  wines,  (3)  malt  liquors.    No  more  than  these 

three  can  be  recognized.    Definition  of  retail  traf&c 194, 195 

Mandatory  — : 

When  their  provisions  confer  rights  ($ee,  alWf  Absolute,  «Mpra)....  29 

Moneys  appued  under  — : 

Moneys  which  have  not  yet  reached  the  Treasury,  or  which  have 
been  deposited  but  not  covered  into  it,  may  be  applied  by  author- 
ity of  a  statute  as  it  may  direct,  and  without  a  formal  appropria- 
tion act  447, 458, 459,  iioie. 

ItBPEAL  OF  — : 

By  implication  not  favored 19 

Statute  giving  powers  or  duties  not  repealed  by  affirmative  terma 

unless  negative  implied 19 

Retrospective  — : 

Are  (1)  criminal,  void,  (2)  touching  civil  rights,  void,  if  impairing 
contracts;  never  retrospectively  construed  except  in  pursuance 
of  express  words,  (3)  touching  civil  remedies,  valid,  if  not  im- 
pairing contracts 51 

Words  not  in  — : 

Not  to  be  imported  into  statute 5 

(i$f«  Act;  Construction;  Joint  resolution;  Lex  domiciui; 
Proclamation;  Resolution;  Revised  Statutes;  Revised 
Statutes,  District  or  Colubibia;  Statute  of  limitations; 
Treaties.) 
SnbpoMia.    {See  Process.) 
Suits.    («8a0  Action;  United  States.) 
Bnnday.    {See  Courts,  subtitle  Term;  Per  diem.) 
Bopeiintendents.    ( See  Officers.  ) 
Boretleib  *{See  Internal  revenue,  subtitle  Collector.) 

T. 

Taxes. 

Lbgact-tax. 

{See  Internal  revenue,  subtitle  Legacy-tax,) 
Special  —  on  liquors  : 

Prior  legislation  concerning  — 19(^199,  note. 

(iSee  Direct  TAX.) 
Tmx  Sale.    {See  Real  estate.  ) 
7exas.    Admission  into  Union  : 

By  joint  resolution,  and  enactments  relative  thereto 17^175 

Treasury  notes  op  — : 

No  longer  redeemed  by  United  States,  because  (1)  they  are  barred  by 
statute  of  limitations  and  (2)  there  is  no  appropriation  for  their 
payment 178,175 
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Time.    (See  Construction,  subtitle  Time,) 
Title.    ( See  Real  estate.  ) 
Tobacco.    (/^Rebate.) 
Tort. 

Evidence  of—: 

Judgment  in  troyer  oonclusiye  evidence,  as  between  the  parties,  that 

defendant  has  been  guilty  of  — 291 

Liabiijtt  for — : 

Principal  is  liable  for  torts  of  agent,  except  where  principal  is 

United  States  Government S89,291»29a 

{See  Officer;  United  States.) 
Treasurer  of  United  States. 
Accounts  of — : 

Settled  by  First  Comptroller 1» 

Treasury. 

Money  drawn  from  — ,  how  : 

No  money  can  be  drawn  from  Treasury  except  by  virtue  of  an  appro- 
priation   \ 172,175,22S 

Treasury  notes  of  Texas: 

No  longer  redeemed  by  United  States,  (1)  because  they  are  barred  by 
statute  of  limitations,  aud  (2)  there  is  no  appropriation  for  their 

payment 172,  ITS 

Treasury  Department. 

Accounts  of  guarantee-fund  bonds: 

How  disposed  of  aud  kept 221,230 

Accounts  of  Post-Office  Department: 

How  kept 459,aoto 

Appropriation: 

When  not  necessary  to  warrant  application  of  moneys 447, 458, 459,  sate. 

Assignments  : 

Kecognized  by  —  in  some  cases ;  but  not  generally 110,  soft,  111 

Disbursing  clerks  of — : 

Not  entitled  to  extra  compensation  (tbe  $200  appropriated  as  addi- 
tional pay,  by  act  March  3,  1881,  21  Stat.,  394),  when 401,402,405 

Two  —  provided  by  Rev.  Stat.,  sees.  176,  235,  and  act  March  3,  1875 

(18  Stat.,  396,  sec.  2) 401,402 

Draft  of  — : 

Cannot  be  indorsed,  under  power  of  attorney,  except  when  the  power 
is  executed  after  tbe  allowance  of  claim,  the  ascertainment  of 
amount  due,  and  the  issuing  of  warrant.  Rule  applies  to  cor- 
porations aj3  well  as  to  natural  persons 133, 134«13S 

Indorsement  and  collection  of —  may  be  made  by  financial  ofi&cer  of 

a  corporation,  without  regard  to  time  of  his  appointment 133, 135 

Negotiable  —  may  be  indorsed  under  a  power  of  attorney,  which 

may  be  executed  at  any  time 133, 135 

Rule; — to  pay  judgment  not  delivered  under  power  of  attorney  to 

receive,  until  release  executed  by  attorney  of  record 116 

Guarantek-fund  bonds  accounts: 

How  disposed  of  aud  kept 221-230 

Lien: 

No  —  recognized  in  favor  of  an  attorney  on  judgment  against  United 

States  iu  Court  of  Claims 107 

Miscellaneous  receipts: 

Money  paid  in  to  the  credit  of  —  is  simply  money  in  Treasury  to  meet 
appropriations  made  or  to  be  made  by  law.  It  is  not  kept  as  a 
separate  fund 234 
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Treasury  Department — Continued. 

Moneys  dxpositsd  but  not  coverbd  into  Treasubt: 

May,  ^ithont  an  appropriation,  be  applied  to  any  porpoee  specially 

authorised  by  itatnte 447 

MONKTS  WHICH  HAVE  NOT  TET  REACHED  — : 

May,  by  authority  of  a  statute,  be  applied  as  it  directs^  without 

formal  appropriation  act 437, 468, 459,  note. 

I^OWER  or  attobnet: 

Cannot  create  such  a  right,  ''coupled  with  an  interest,"  as  will  be 

recognized  by  Department 107, 114,  aoto. 

Bbcoonition  BT~: 

Assignments  in  some  cases,  but  not  generally,  recognised 110,  note,  111 

Lien  not  recognized  in  favor  of  an  attorney  on  Judgment  against 

United  States  in  Court  of  Claims 107 

Power  of  attorney  cannot  create  such  a  right,  ''coupled  with  an  in- 
terest,'' as  will  be  recognized 107, 114,  aoto. 

Sevunds: 

Practice  as  to  — .    {Bee  title  Afpropriations.) 

USAOB  OF—: 

As  to  amount  of  legacy-tax 137 

Voucher: 

In  Treasury  practice  is  a  verified  account  against  United  States  with 

an  acquittance  thereon  executed  {eee,  aUo,  Evidsnce.) 350,354 

Warrants: 

Cannot  be  drawn  by  S^retary  to  cover  Post-Offloe  Department  funds 

into  the  general  fund  of  the  Qovemment,  nor  to  pay  expenses,  etc. 459,  note. 
Cannot  be  drawn  by  Secretary  to  pay  a  claim  unless  there  is  an  ap- 
propriation    456 

Cannot  lawfully  be  granted  by  Secretary  of  Treasury  or  counter- 
signed by  First  Comptroller,  which,  on  the  face  of  the  claim  on 

which  it  is  based,  is  not  ''warranted  by  law" 294,296 

Granted  by  Secretary  of  Treasury 369 

On  Judgment  against  United  States  in  Court  of  Claims  must  be  in 

favor  of  Judgment  creditor •  115 

Payment  on  —  may  be  made  to  financial  officer  of  corporation  with- 
out regard  to  his  time  of  appointment 133 

Treaanry  Notea.    {See  Treasury,  subtitle  Treasury  notes.) 
Treatlea. 

Creek  Indian—: 

A  chronological  table  of — 366 

Go  INTO  EFFECT,  WHEN  : 

Are  of  eflfect  only  as  from  date  of  their  proclamation «...  .365,  note. 

Payments  under  —  : 

Appropriations  needed  to  carry  out  treaties  providing  for  payment  of 

money  by  United  States 466 

Power  to  make — :  , 

{See  **  The  Treaty  Question,"  by  William  Lawrence) 488,  note. 

Table  of—: 

Aug.    7, 1790, 7  Stat.,  35 ;  Creek  Indians 366 

June  16, 1802, 7  Stat.,  68;  Creek  Indians 366 

Feb.  12. 1825,7  Stat,  237;  Creek  Indians 366 

Jan.  24, 1826, 7  Stat.,  286;  Creek  Indians 366 

Feb.  14, 1833.7  Stat.,  417;  Creek  Indians 366 

Hay  24,ia34,7  Stat.,457,  art.  4,  Chickasaw  Indians 488 

Oct.  23, 1834, 7  Stat.,  458,  art.  2,  Miami  Indians 488 

Dec.  16, 1834, 7  Stat.,  468,  art.  2  Pottawatomie  Indians 488 
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Treaties— Cod  ti  nued. 
Table  of — Continued. 

Jan.     4, 1845, 9  Stat.,  821 ;  Creek  and  Seminole  Indians 366 

Mar.  15, 1854, 10  Stat.,  1038,  Otoe  and  Misflonria  Indiana 493,494,497 

Dec.    9,  ia54, 10  Stat. ,  1130,  Otoe  and  Missonria  Indians 493»  494, 497 

Aug.  28, 1856, 11  Stat. ,  699 ;  Creek  and  Seminole  Indians 366 

Ang.  28, 1856, 11  Stat.,  700,  with  Creek  Indians  constraed 364,366,367 

TProver. 

Judgment  in  —  : 

Conclusive  evidence,  as  between  the  parties,  that  the  defendant  has 

been  guilty  of  tort 291 

Pension  agent's  case: 

On  United  States  business  he  traveled  beyond  the  point  to  which  ha 
hired  a  horse,  and  without  his  fault  the  animal  was  injoied. 
Judgment  for  damages  and  costs  was  entered  against  him,  which, 
together  with  attorney's  fees,  he  paid.  He  cannot  be  reimboned 
because  (1)  the  Government  is  not  liable  by  statute  for  its  agent's 
torts,  (2)  it  has  no  common  law  liability  for  them,  and  (3)  thone 
is  no  appropriation  whence  payment  might  be  made S69-04 

TroBtee. 

Assent  OF — : 

Necessaiy  to  a  valid  release  of  debt  by  oeBtui  fite  truti 107 

Letters: 

Person  receiving  private  —  is  a  trustee  for  person  writing,  and  has 
but  a  limited  right  of  property  in  them  fbr  such  pnrpoaes  aa  (see 

text) 496,a04k 

(iS00 Trusts;  United  States.) 

TroBta. 

Cestui  que  trust: 

Cannot  release  debt  without  assent  of  trustee 167 

Statute  of  limitations  does  not  run  against  —  until  trustee  aneqaiv- 

ocally  repudiates  the  trust 447,157 

Statute  o*^  limitations.    {Sm  Cestui  que  trust,  ncpm.) 
Trust-fund  : 

Parties  to  bill  to  recover  — M 

Trustee  entitled  to  receive  payment  of — Itt 

V. 

United  States. 
Accounts  : 

All  —  in  which  the  United  States  are  concerned,  must  be  settled  in 
the  Treasury,  except  where  Congress  specifically  makes  an  excep- 
tion. Balance  due  United  States  a  set-off  against  claim  against 
United  States 96,96 

Actions  by  — : 

Action  may  be  maintained  by  United  States  on  express  or  implied  as- 
sumpsit, even  without  account  stated  by  Auditor  or  balance  certi- 
fied by  a  Comptroller.  But  it  is  very  proper  to  prepare  the  account 
and  balance SU 

Claims  against  ~ : 

Approval  of —  may  give  right  of  action  in  a  court,  when  not  regarded 
by  Treasury  accounting  oflicers,  as  evidence  of  a  right  to  pay- 
ment.   Effect  of  approval ;  how  determined Vi 

Are  all  governed  by  Bev.  Stat.,  sec.  3477 117,1S8 
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XTnited  States— Contiuued. 

Claims  against — Continned. 

Assignable-to  the  exteat  of  allowing  payee  to  perBonally  indonie  checks 
drawD  in  his  favor  by  disburalDg  o£Bcer.  Exception  to  Rev. 
Stat.,  sec.  3477 134 

Cannot  be  reached  by  creditor's  attachment  or  garnishment  of  claim- 
ant  184,185 

Draft  or  disbursing  officer's  check  issaed  to  pay  —  ,  cannot  be  in- 
dorsed nnder  power  of  attorney  unless  such  power  was  executed 
after  allowance  of  claim,  ascertainment  of  amount  due,  and  is- 
suing of  warrant.  Rule  governs  corporations  as  well  as  natural 
persons 133,134,135 

Must  rest  on  some  law  and  require  evidence  of  some  facts.  Proper 
Auditor  preliminary  judge  of  facts  in  — ;  proper  Comptroller  final 
Judge  of  both  law  and  facts.  Exceptions  to  this  rule  exist  only 
by  clear  statutory  words.  Exceptions.  In  cases  of  doubt  the 
general  rule  prevails 13,20 

Non-negotiable  claim  against  United  States,  generally  void,  if  as- 
signed    73 

Deal  directly  with  original  owner  of  — 134 

Costs  : 

Are  never  paid  by,  but  are  recovered  by  United  States,  when  snccess- 

ful 257,fiota. 

Dunzs  OP  — : 

Mast  defend  suits  against  officers  and  employes  for  performance  of 
legal  duties,  where  defendant  has  notified  Attorney-General; 
and,  where  it  is  not  reasonably  possible  for  defendant  to  give 
such  notice,  mast  reimburse  him  his  necessary  expenses  incurred 
in  defending  himself.    Illustration.    From  what  appropriation 

payment  is  made , 41,416,419,420,421,423 

Interkst  : 

Must  be  paid  at  5  per  cent,  by  United  States  on  net  proceeds  of  sales 
of  lands  of  Otoe  and  Missouria  Indians,  or  on  diminished  princi- 
pal remaining 493,495,496,497 

Not  paid  by  United  States  on  claims,  whether  arising  out  of  con- 
tracts or  otherwise,  except  in  exceptional  cases  or  by  express 
statute  (0.  g,f  on  public  loans) 495 

Usages  as  to  —  between  private  persons  do  not  apply  to  United 

States.    Reasons  for  role 496,497 

IxmcRSSTs  OF  — : 

Represented,  under  act  of  March  3,  1875  (18  Stot.,  506,507),  by  offi- 
cers of  Department  of  Justice.  (See  title,  Department  of  Jus- 
tice.)   68 

Judgment  against  — : 

In  Court  of  Claims,  not  negotiable  and  assignment  of —  void  in  law, 

while  valid  in  equity ^ 106,107 

Liability  op — : 

General  principle :  no  —  for  money  tortiously  or  unlawfully  colleoted 

by  officers  and  not  received  by  the  Government 444, 445 

Liable  on  ac^udication  against  Government,  by  officer  anthorized  by 

law  t-o  make  it,  unless  there  be  fraud  or  mistake 17 

Must  make  payment  to  friendly  Indians  in  cases  specified  in  Rev. 

Stat.,  sec.  2155 487,488 

Kot  generally  liable  for  torts,  misfeasances,  or  nonfeasances  of  its  offi- 
cers, but  on  contracts  with  a  citizen  are  subject  to  same  rules  of 
law  and  evidence  as  corporations  or  private  persons 86 
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United  States — Continued. 
Liability  of— Continued. 

Paymenta  are  made  by  United  States  to  claimant  having  the  legal 

title  (0.  g.f  to  judgment  creditor,  not  to  assignee) 108, 116,  noU, 

Refunds  under  Dingley  act  (23  Stat.,  53,  sec.  26),  notwithstanding 
general  principle,  are  made,  whether  money  illegally  collected 
has  been  paid  into  Treasury  or  not,  and  the  act  makes  a  perma- 
nent specific  appropriation  to  pay  refunding  claims  therein  men- 
tioned  444, 4i5 

Money  due  from  — : 

Assets  of  a  decedent,  to  be  administered  by  his  legal  representatives, 
and  must  be  paid  them,  acts  of  Congress  to  the  contrary  notwith- 
standing.   Reasons  for  rule 497,496,499 

Moneys  of  — .    (See  Treasury  D1j»artment.) 

Not  liable  : 

Are  not  now  under  legal  obligations  to  pay  or  redeem  Texas  treasaiy 
notes,  there  being  no  appropriation  for  that  purpose,  and  they  be- 
ing barred  by  statute  of  limitations 172,175 

For  fees  of  counsel  assigned  by  United  Stiites  to  defend  a  person 
charged  with  crime;  nor  for  expenses  and  judgments  in  cases 
where  an  officer  is  sued  for  an  unauthorized  illegal  act 420,  Mic 

For  laches,  however  gross,  of  their  officers 164 

Law  governing  private  persons  is  not  necessarily  applicable  to  the 

Government 200 

On  judgments  against  public  officers  for  torts,  nonfeasance,  misfeas- 
ance, or  malfeasance,  except  in  cases  specified  by  express  stat- 
utes, and  provided  for  by  appropriations 26, 292, 293 

Tax-purchaser's  conveyance  grants  no  right  against  Government 72 

Officers  of  — : 

Entitled  t-o  yearly  compensation,  receive,  when  superseded  within 
the  year,  a  pro  rata.  Old  rule  changed  by  statute  and  decis- 
ions   100,104,lO& 

Parties  : 

Cannot  be  made  —  to  attachment  proceedings.    Illustrative  case....         ld& 
Indispensable  —  in  judicial  proceedings  to  reach  money  in  Treasory 

in  satisfaction  of  a  claim  due  their  creditor 184. ld& 

Payments  by  — : 

Arrests  made  by  private  persons  are  not  paid  for,  unless  statute  au- 
thorizes it 473,474 

Before  — ,  adverHC  claimants  may  be  required  either  (1)  by  agreement 
or  (2)  by  proper  legal  proceedings,  to  determine  which  shall 
receive — 497,499 

Interest  at  5  per  cent,  must  be  paid  by  —  on  net  proceeds  of  sales  of 
lands  of  Otoe  and  Missouria  Indians,  on  so  much  of  principal  as 

remains  thereof.     (See  Indians,  subtitle  Otoe  and  Mlwaouria) 493,495, 

496,497 

Under  acts  or  treaties  —  never  made  except  on  appropriations 4dd 

{See  Money  due  from  — ,  supra.) 

Principal  and  agent  : 

Common-law  priuciples  applicable  to  —  do  not  in  all  cases  apply  as 

between  the  Government  and  its  agents ...289,292,298 

Refunds  by  — .    (See  Liability,  supra.) 
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XTnlted  States— Oontinned. 

Bb-imbursbmbnt  of  aosnt  of  — : 

Never  made  by  United  States,  tmlees  (1)  under  a  statute  requiring  it, 
or  (2)  because  of  common  law  liability,  and  (3)  when  there  is  an 
appropriation 289-293 

BX7LS8  OF  LAW  GOVERNING  — : 

Are  subject  to  exceptions  based  on  public  policy,  the  same  as  those 

applying  to  individuals 406,411 

Suits  against  officers  or  emplotAs  of—.    (/Sm  Duties,  Liabiutz, 

$upra.) 
Suits  by  — : 

In  favor  of  Government  against  debtors,  other  persons  or  officers,  in- 
stituted by  First  Comptroller.    The  three  necessary  prelimina- 
ries.   Cannot  be  brought  on  accounts  not  settled  at  Treasury.  ..88, 93, 94 
Torts  : 

Not  liable  for  —  of  officers  or  agents,  unless  by  express  statute.  .289, 291, 293 
Trustee: 

United  States  cannot  be  made — ,  without  their  express  consent 107 

Warranty  : 

United  States  do  not  warrant  in  direct-tax  sales ^ 71 

XTnited  States  Bonds. 
Coupon  — : 

Custody  of  lost — ,  as  between  private  persons,  belongs  to  the  finder 

against  all  the  world  except  the  rightful  owner 201 

Finder  of —  who  presents  them  to  Treasury  for  payment,  is  entitled 
neither  to  payment  nor  to  the  return  of — .  He  cannot  maintain 
an  action  for  the  money.    Usage  of  Treasury.    Secretary  Folger 

concurs  in  this  decision 197, 200, 201, 205, 206, 207, 208,  note. 

If  the  Government  paid  the  finder  of  lost  —  knowing  him  to  be  such, 
it  would  be  bound  to  pay  the  true  owner  when  he  should  appear. 

Reason 201 

Owner  of  lost  —  cannot,  against  his  consent,  be  turned  over  to  a  rem- 
edy against  the  finder,  whom  the  Government,  knowing  him  to 
be  a  finder,  has  paid.  The  owner  might  proceed  against  the  Gov- 
ernment, which  would  be  bound  to  pay  him 201 

Owner  of  lost  or  destroyed  —  may  maintain  action  thereon 200 

Registered — : 

May  be  assigned  under  power  of  attorney 136 

Owner  of  lost  or  destroyed  —  may  maintain  action  thereon 200 

Stamp  on  controverted  — : 

Procured  at  instance  of  William  Lawrence,  First  Comptroller 206,  note. 

Usage.    {See  Construction,  subtitle  Utage;  Employes,  subtitle  Ueage,) 

V. 

Vice-Consnl.    (^$00  Consular  Officers.) 
Vouchers.    (Sea  Evidence;  Treasury  Department.) 

"V^arrant.    (See  Execution;  Process;  Treasury  Department,  subtitle 

JVarrante.) 
'Warranty.    {See  Keal  Estate,  subtitle  Warranty,) 
"War  Tax.    (SeeBi  rect  tax  . ) 
Will.    {See  Internal  revenue,  subtitle  Legacy  tax.) 


606  First  Comptroller's  Office^  Treasury  Department. 

WitnesBes. 

Compensation  of  — : 

Mode  of  compating  necessary  expenses  •{  United  States  officers  who 

attend  court  as  witnesses  away  from  their  places  of  hasiness.  406, 407, 406 
National-bank  examiner,  away  from  his  residence  on  request  of  dis- 
trict attomeyi  as  witness  for  United  States  is  not  entitled  to  pay- 
ment of  his  necessary  expenses.    Reasons 404,405 

Expenses  of  —  : 

Clerks  and  other  salaried  officers  entitled  to  necessary  expenses  bat 

not  to  mileage  and  |>«r  dt^m  as  witnesses 404, 40S 

"Writs.    (See  Process.) 

(See  Construction,  subtitle  Tear.) 
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